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Preface 


Since the establishment of the General Accounting Office by the 
Budget and Accounting Act, 1921, there have been published 52 
volumes, including this volume, of decisions of the Comptroller Gen- 
eral of the United States. The law authorizes and requires that such 
decisions be rendered in advance, upon request, to the heads of 
departments and establishments and disbursing officers (sec. 8 of the 
act of July 31, 1894, 28 Stat. 208 and 42 Stat. 24, 31 U.S. Code 74), 
and to certifying officers (sec. 3 of the act of December 29, 1941, 55 
Stat. 876, 31 U.S. Code 82d). Decisions also are rendered to claim- 
ants who requést review or reconsideration of claims which have been 
disallowed in whole or part, and to disbursing and certifying officers 
who request reconsideration of items for which credit has been dis- 
allowed. The decisions appearing in these volumes have been selected 
as constituting the more important, from the standpoint of general 
application and precedent, of those rendered during each fiscal year. 
It is with the view to preserve such decisions in an authentic and 
permanent form, convenient for reference, and to provide guidance 
for the administrative officers of the Government that these volumes 
are published. 

The decisions contained in this series are made available to Gov- 
ernment agencies in advance of publication of the volume through 
the circulation of mimeographed copies of the decisions and of the 
“Digests of Published Decisions,” as well as by the issuance of monthly 
pamphlets which are consolidated in an annual volume. 

The monthly pamphlets for September, December, and March of 
each year include quarterly index digests. The June pamphlet in- 
cludes a complete cumulative index digest with citation tables for all 
the decisions in the annual volume. 

Eight consolidated indexes have been compiled, the first entitled 
“Index to the Published Decisions of the Accounting Officers of the 
United States, 1894-1929,” and the second and subsequent quinquen- 
nial indexes entitled “Index Digest of the Published Decisions of the 
Comptroller General of the United States” covering the following 
periods: July 1, 1929-June 30, 1940; July 1, 1940-June 30, 1946; 
July 1, 1946-June 30, 1951; July 1, 1951-June 30, 1956; July 1, 1956- 
June 30, 1961; July 1, 1961-June 30, 1966; and July 1, 1966—June 30, 
1971. These indexes are compiled to assist in research for precedents 
with respect to matters coming within the jurisdiction of the General 
Accounting Office. 


Decisions appearing in the published volumes should be cited by 
volume and page number, as 50 Comp. Gen. 565. Decisions of the 
Comptroller General, which are not selected for publication, should 
be cited by the applicable file number and date, for example, B—176160, 
June 30, 1972. 








COMPTROLLERS GENERAL OF THE UNITED STATES 


1921-To Date 

Name State Date of Expiration 

commission of service 
Elmer B. Staats Kansas ie: i isiseceas-senee 
Joseph ae -| Mar. 18,1955 |'July 31,1965 
Lin oe ..| Aug. 1,1940 |! Apr. 30,1954 
Fred H. Brown aia .-| Apr. 7,1939 |?June 19, 1940 
J. Raymond McCar! June 29,1921 | June 30, 1936 








COMPTROLLERS OF THE TREASURY 
1894-1921 





Walter W. Warwick. 
George E. Downey. 
Robert J. Tracewell_-. 
Robert B. Bowler... _.- 


Sept. 1,1915 | June 30,1921 
..-| May 16,1913 | Aug. 31,1915 

.| July 26,1897 | May 15,1913 
Oct. 1,1894 | Aug. 4,1897 









1817-1894 

First Comptrollers 
pe ae Sept. 30, 1894 
Asa C. Matthews... sd - eye May 14, 1893 
Milton J. Durham. -.-. ‘i Apr. 22, 1889 





Robert W. Taylor... 3Feb. 25, 1878 
Elisha Whittlesey-_-. ale a 3Jan. 7, 1863 
William Medill... ... bile id A Apr. 30, 1861 
Elisha Whittlesey----- <a sad Apr, 30, 1857 
James W, McCulloh-. = ; May 31, 1849 
Walter Forward_..-.- Sept. 13, 1841 
James N. Barker... Apr. 19, 1841 
George Wolf... -.. Feb. 28, 1838 
Po EE : June 30, 1836 

1 Retired. 

3 ed. 

3 Died in office. 








1817-1894 
Second Comptrollers 





Name Sate Date of Expiration 
commission of service 














CT inc ncctececcscccescce -| May 27,1893 | Sept. 30, 1894 
Benj. F. Gilkeson... -| May 23,1889 | June 5, 1893 


Fleoumey 5 os .| Apr. 22,1887 | May 26, 1889 
Isaac H. 


June 2,1885 | Apr. 1,1887 
ain we Dpto = Oct. 1,1877 | June 1, 1885 















Cyrus C. Carp nter pi Jan. 7,1876 | Sept. 30,1877 
Jobn M. Brodhead. -| New ‘Hamps! eck. 5 3 oe May 29,1863 | Jan. 23,1876 
James M. Cutts... -| District of Columbia ee Oct. 1,1857 | May 11, 1863 
John M. Brodhead och is 2026 cccacccesca Feb. 11,1853 | Oct. 8, 1857 
CO ES eee EG gin ccaccenscccens Oct. 1,1851 | Feb. 13, 1853 
cia uwandbweereaenedl Nov. 27, 1850 | Sept. 10, 1851 
as cknaacwaesecs June 18, 1836 | Nov. 28, 1850 
New Hampshire... ............-- May 27,1830 | June 30, 1836 
New Hampshire. ..........-.-.-- Mar. 21,1829 | May 24, 1830 
ay a eee Massachusetts..............-...-| Mar. 6, 1817 | Mar. 21,1829 
1789-1817 

Comptrollers of the Treasury 
Joseph Anderson Mar. 3,1817 
zekiel Bacon... Feb. 28,1815 
Richard Rush_ Feb. 10,1814 
Gabriel Duvall Nov. 21, 1811 
John Steele... Dec. 14, 1802 
John Davis June 30, 1796 
Jonathan Jackso 795 pt 1, 1795 
EE, CO BE ac ccccdiscnsvccscnsues SS = June 17, 1791 | Feb. 2,1795 
Nicholas Eveleigh.-..-........-.-------- South Carolina............-...-- Sept. ll, 1789 | Apr. 16,1791 














DEPUTY COMPTROLLER GENERAL OF THE UNITED STATES 





1971 To Date 
Name State Date of Expiration 
commission of service 
I i TES it. cnchsinwussnunuaracnee I acqnintibnsncee dint SJeky 13,2008 [.2-<6.cccnsds. 








ASSISTANT COMPTROLLERS GENERAL OF THE UNITED STATES 












1921-1971 
Robert F. Keller- -__-_- ii dinctaeeactnns Sept. 29,1969 | July 12, 1971 
Frank H. Weitzel District of Columbia. .| Jan. 18,1954 |3Jan. 17,1969 
Frank L. Yates... West Virginia. -.... May 1,1943 |?June 29, 1953 
Richard N. Elliott __ 5 tn astied Mar. 6,1931 |? Apr. 30, 1943 
I Ey GR acc ccdtcucnnccccccnadscs ieee tel ataheinicatciceaiaines aude June 30,1921 |? Nov. 11,1930 


ASSISTANT COMPTROLLERS OF THE TREASURY 





1894-1921 

Sel lt ti nl tla 
7 Charles Marshall Foree - -........-------- ING ap cs ine encesiaca Sept. 1,1915 | June 30, 1921 
Walter W. Warwick - .... fp QUO asccautscadcesessecuwas May 24,1913 | Aug. 31,1915 
' Leander P. Mitchell. a Ue eee Jan. 18,1898 |? Dec. 6,1912 
; Edward A. Bowers- -- ah GN erg ale acs coslomommniiitiy June 6,1895 | Dec. 24,1897 
; Oe cts cae nscscnmsaneen Oct. 1,1894 | Apr. 16,1895 


1 Title changed to Deputy Comptroller General of the United States. 
2 Died in office. 
3 Retired. 
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[ B-161261 } 


Quarters Allowance—Dependents—Husband’s Dependency— 
Status for Entitlement to Quarters 


In view of section 703 of the Civil Rights Act of 1964, as amended (42 U.S.C. 
2000e-2), which prohibits job discrimination based on sex, 32 Comp. Gen. 364 
and other similar decisions holding that a female member of the uniformed 
services, in order to receive an increased allowance for quarters on account 
of a dependent husband under 37 U.S.C. 408, must not only meet the test pre- 
scribed by 37 U.S.C. 401 that her husband is dependent upon her for over one- 
half his support but that he also must be incapable of self-support due to a 
physical or mental incapacity, will no longer be for application prospectively 
as to incapacity. However, the 1964 act does not overcome the different depend- 
ency standards prescribed by statute for male and female members and, there- 
fore, until remedial legislation is enacted, 37 U.S.C. 401 controls, and a female 
member must continue to establish that her spouse is dependent upon her for over 
one-half of his support to entitle her to an increased quarters allowance. Con- 
trary decisions will no longer be followed. 


To the Secretary of Defense, July 3, 1972: 

There have come to our attention certain inequities which appear 
to have resulted from our holding in 32 Comp. Gen. 364 (1953) con- 
cerning the dependency requirement applicable to female members 
of the uniformed services claiming a basic allowance for quarters 
on account of a dependent husband. 

In 32 Comp. Gen. 364, it was held that a female officer of the uni- 
formed services who voluntarily assumes the support of her husband 
in order to permit him to attend college, although he is physically 
and mentally capable of self-support, does not have a husband who 
is “in fact dependent” upon her for over half of his support within 
the meaning and intent of the applicable statutory provisions. 

Section 403 of Title 37, U.S. Code, provides for payment of basic 
allowance for quarters to members of the uniformed services, the 
rate being greater for a member with dependents. For the purpose 
of qualification for this allowance, the term “dependent” is defined 
in 37 U.S.C. 401 as including the spouse of such member subject. to 
the further condition that “a person is not a dependent of a female 
member unless he is in fact dependent on her for over one-half of 
his support.” 

In order for « husband to be regarded as “in fact dependent * * * 
for over one-half of his support” on his wife who is a member of a 
uniformed service, this Office has consistently held that the husband 
must be incapable of self-support due to a physical or mental inca- 
pacity or for other reason, and that the evidence submitted must 
support both dependency and incapacity. See 45 Comp. Gen. 163 
(1965) ; 32 Comp. Gen. 364 (1953). Basically, our decision in 32 Comp. 
Gen. 364 (1953) was predicated on what has been the traditional 
concept that a wife is dependent on her husband except in those few 
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cases where he is unable to work when it is recognized that in such 
special circumstances he may, in fact, be dependent on her. 

Section 703(a) of the Civil Rights Act of 1964, 78 Stat. 255, as 
amended, 42 U.S.C. 2000e-2, prohibits job discrimination based on 
sex in all aspects of employment, except that employment on the 
basis of sex is not prohibited if it is a bona fide occupational quali- 
fication reasonably necessary to the normal operation of a particular 
business or enterprise. In enacting the ban on discrimination based 
on sex the Congress intended to bring to an end prescribed discrimi- 
natory practices against female employees based on stereotyped char- 
acterizations of the sexes. Even characterizations of the proper domes- 
tic roles of the sexes were not to serve as predicates for restricting 
employment opportunity. See the concurring opinion of Mr. Justice 
Marshall in Phillips v. Martin Marietta Corp., 400 U.S. 542, 545 
(1971). See also the final proviso in section 701(b) of the 1964 act, 
42 U.S.C. 2000e(b). 

We have reexamined our decision in 32 Comp Gen. 364 and other 
similar decisions in the light of present day developments in the law. 
We have concluded that the dependency concepts applicable to the 
traditional family and fundamental to our prior decisions are no 
longer for application under present standards. We now believe that 
under the law as presently constituted a female member of the Armed 
Forces should be credited, if otherwise proper, with increased allow- 
ances on account of a dependent husband upon a showing that he is in 
fact. dependent on her for over one-half of his support, notwithstand- 
ing he is physically and mentally capable of self-support. 

Effect must be given, however, to the different dependency stand- 
ards prescribed by statute that are applicable in determining the 
quarters allowances to which members of the uniformed services are 
entitled. Under those provisions the wife of a male member is regarded 
as his dependent without meeting any test of dependency while a 
female member is entitled to increased quarters allowance on account 
of a husband only if she establishes that her husband is in fact depend- 
ent on her for over one-half of his support. The Civil Rights Act of 
1964 does not alter this statutory distinction pertaining to military 
personnel. 

And, it is well settled that where Congress has expressly legislated 
in respect to a given matter, that express legislation must control, 
in the absence of subsequent legislation equally express, and is not 
overthrown by any mere inferences or implications to be found in 
such subsequent legislation. Rosencrans v. United States, 165 U.S. 
257 (1897). 

Moreover, it has been recognized that remedial legislation will be 
required to grant female members the same rights as male members. 
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H.R. 4954, H.R. 2580 and H.R. 2335, 92d Congress, 1st Session, would, 
among other things, amend section 401 of Title 37, U.S. Code, to 
authorize quarters allowance on account of a husband of a female 
member on the same basis as it is authorized on account of the wife of 
a male member. See also H.R. 8758 and H.R. 8759, introduced on 
May 26, 1971. No action has been taken on these bills. Unless and 
until legislation similar to the bills cited above is enacted into law we 
are of the opinion that there is no authority in the law to authorize 
to a female member increased quarters allowance on account of a 
dependent husband unless it is established that he is dependent upon 
her for over one-half of his support. 

The question of the right of a female member of the uniformed serv- 
ices to a basic allowance for quarters on account of a dependent hus- 
band was considered by the United States District Court for the 
Middle District of Alabama in the case of Sharron A. Frontiero and 
Joseph Frontiero v. Melvin R. Laird as Secretary of Defense, e¢ al., 
Civil Action No. 3232-N, which was decided on April 5, 1972. The 
court found from the facts of record that the husband was not depend- 
ent on the female officer for more than one-half of his support. The 
husband’s living expenses total approximately $354 a month and he 
receives $205 a month in veterans’ benefits. The court went on to 
uphold the constitutionality of 37 U.S.C. 401. We understand the 
plaintiffs have appealed the decision to the United States Supreme 
Court. 

A decision changing a prior construction of a statute generally is 
prospective only. 27 Comp. Gen. 686, 688 (1948) ; 36 Comp. Gen. 84 
(1956). Therefore, effective this date, we hold that a female member 
of the uniformed services may be considered as having a dependent 
husband within the meaning of 37 U.S.C. 401 where there is suffi- 
cient evidence to establish his dependence on her for more than one- 
half of his support without regard to the husband’s mental or physical 
capability to support himself. 

Accordingly, the decision in 32 Comp. Gen. 364 (1953) and other 
similar decisions will no longer be for application except as to periods 
prior to the date of this decision. 


[ B-175116 J 


Military Personnel—Retired—Contracting With Government— 
Prohibition Period—Active Duty After Retirement Effect 


A navy officer transferred pursuant to 10 U.S.C. 6380 to the retired list effective 
July 1, 1967, but retained on active duty and released July 1, 1969, at which 
time he was employed by a subsidiary of a boat building company and involved 
in all aspects of Government procurement, is subject to the prohibition in 37 
U.S.C. 801(c) against the payment of retired pay to an officer whose activities 
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for 3 years subsequent to the placement of his name on the retired list consti- 
tute “selling” to the Government. However, since the commencement of the 
3-year limitation began to run from the date the officer’s name was placed on 
the retired list and not from the date he was released from active duty, the 
retired pay forfeiture period terminated June 30, 1970, and as the officer was not 
involved in any serious procurement discussion prior to July 1, 1970, he is 
entitled to retired pay for the 3-year period subsequent to July 1, 1967. 


To C. R. Davies, Department of the Navy, July 3, 1972: 

Further reference is made to your letter of January 11, 1972 (file 
reference XO:MTP :mlj 7220/274 864), with enclosures, requesting 
an advance decision whether the described activities of Lieutenant 
Commander Fred M. Cloonan, U.S. Navy, retired, as an employee 
of the Northern Line Machine and Engineering Company, constitute 
“selling” within the meaning of 37 U.S. Code 801(c), so as to prohibit 
payment of retired pay and, if so, the commencement date of the 3-year 
restriction period. Your request has been assigned Submission No. 
DO-N-1143 by the Department of Defense Military Pay and Allow- 
ance Committee. 

You say that Commander Cloonan was transferred to the retired 
list effective July 1, 1967, pursuant to the provisions of 10 U.S.C. 
6380. Coincident with his retirement, you say that the officer was re- 
tained on active duty for 2 years and subsequently released therefrom 
on July 1, 1969, when payments of retired pay were instituted. 

You refer to an opinion of The Acting Judge Advocate General 
of the Navy dated November 18, 1971, holding, in substance, that Com- 
mander Cloonan’s activities constitute “selling,” etc., within the mean- 
ing of 37 U.S.C. 801(c), and that as a result of that opinion you say 
that the officer’s retired pay was suspended beginning December 1, 
1971. In the event we agree with the Navy opinion, you ask for a 
ruling as to whether the 3-year retired pay forfeiture period begins 
to run from July 1, 1967, the date of transfer to the retired list, 
or July 2, 1969, the date following his release from active duty. You 
also ask whether the forfeiture period is limited to the period he was 
actually engaged in “selling” activities or whether it includes the en- 
tire period covered by the contract resulting from such activities, 
subject, of course, to the 3-year limitation. 

Subsequent to the receipt of your submission, a legal brief was filed 
here on March 21, 1972, by the firm of Hill, Christopher and Phillips, 
Washington, D.C., on behalf of Commander Cloonan. The brief takes 
issue with the above-mentioned opinion of The Navy Judge Advocate 
General and there were enclosed several documents pertaining to the 
officer’s retired status and a description of his activities during his 
employment following his release from active duty. 

By letter dated January 26, 1967, the Chief of Naval Personnel ad- 
vised Commander Cloonan that he was scheduled for “transfer to the 
Retired List of the Navy effective 1 July 1967,” pursuant to 10 U.S.C. 
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6380, and that orders would be issued effecting his retirement on that 
date. The letter further advised him, however, that in view of service 
needs at that time he had been recommended and approved for re- 
tention on active duty in a “retired status” for a period of 2 years. He 
was to notify the Chief of Naval Personnel whether or not he desired 
and voluntarily agreed to retention on active duty in a retired status 
until June 30, 1969. The record contains a copy of a Certificate of 
Retirement from the Armed Forces of the United States of America 
certifying that the officer was “retired” from the United States Navy 
on July 1, 1967. 

It is reported in the legal brief that Commander Cloonan began 
his employment as General Manager with Northern Line Machine and 
Engineering Company, a subsidiary of Tacoma Boat Building Com- 
pany, Inc., on July 3, 1969. It is also reported that in August of 1969, 
at the request of Mr. Arthur McClinton, Head Systems Engineering 
Staff, Naval Research Laboratory, Washington, D.C., representatives 
of the Naval Research Laboratory toured the Northern Line facilities. 
While Commander Cloonan accompanied other representatives of the 
Northern Line on the tour of the facilities, it is stated that the officer 
was not present during discussion concerning the possibility of North- 
ern Line submitting an unsolicited technical proposal for winch ma- 
chinery on the USNS Hayes (T-AGOR-16). We find nothing in the 
record to indicate that the August 1969 visit at the contractor’s facility 
resulted in any serious procurement discussion between the contractor’s 
representatives and the retired officer. 

The record contains a statement of Mr. Arthur T. McClinton, Naval 
Research Laboratory, dated March 18, 1971, concerning his visit to the 
contractor’s facilities on December 30, 1970. At that time, he and an- 
other representative of the Naval Research Laboratory were shown 
around the plant by Mr. Cloonan. After recalling his prior visit to the 
old Northern Line plant, Mr. McClinton states that “Mr. Cloonan, 
through his representations, was definitely attempting to persuade us 
to purchase Northern Line’s products.” He further states that “all 
subsequent contacts with the company were through Mr. Cloonan 
who did his best to sell us on Northern Line’s gear.” 

The file also contains a statement dated March 18, 1971, from Lieu- 
tenant Donald W. Konz, the contract negotiator on the procurement 
in question, which reads as follows: 

I, Donald W. Konz, LT SC USN, acting as the NRL Contract Negotiator for 
Solicitation N00173-71—B-0007, affirm that I held telephone conversations with 
Fred M. Cloonan, representing Northern Lines Machine & Engineering Company, 
concerning the procurement during the time between September 1970 and Feb- 
ruary 1971. These conversations, initiated both by myself and Mr. Cloonan, num- 
bered at least five, and we have discussed all aspects of the procurement. At all 


times during these discussions, it was my understanding that Mr. Cloonan was 
the designated company representative for ali matters of the procurement. 
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A statement of facts furnished by Lieutenant J. R. Stafford as con- 
tracting officer on this procurement, states on pages 3 and 4, in per- 
tinent part as follows: 

While considering Western Gear’s protest to the Contracting Officer made 
in its letter of February 19, 1971, the Contracting Officer found that Mr. Cloonan 
had also signed a letter transmitting the technical proposal of Tacoma Boat- 
building in response to Step I (enclosure (5)). He had also signed other cor- 


respondence and negotiated with the Government’s buyer and technical per- 
sonnel on contractual matters (enclosures (6), (7), (8), (9), (10), and (11)). 


Section 801(c) of Title 37, U.S. Code (formerly 5 U.S.C. 59c) pro- 
vides as follows: 

Payment may not be made from any appropriation, for a period of three 
years after his name is placed on that list, to an officer on a retired list of the 
Regular Army, the Regular Navy, the Regular Air Force, the Regular Marine 
Corps, the Regular Coast Guard, the Environmental Science Services Ad- 
ministration, or the Public Health Service, who is engaged for himself or others 
in selling, or contracting or negotiating to sell, supplies or war materials to 
an agency of the Department of Defense, the Coast Guard, the Environmental 
Science Services Administration, or the Public Health Service. 

For the purpose of the above-cited provisions of law, the term 
“selling” is defined in paragraph I.C.2 of Inclosure 3-C, Department 
of Defense Directive 5500.7, dated August 8, 1967, to mean: 

a. Signing a bid, proposal, or contract ; 

b. Negotiating a contract ; 

ec. Contacting an officer or employee or any of the foregoing departments or 
agencies for the purpose of : 

(1) Obtaining or negotiating contracts, 

(2) Negotiating or discussing changes in specifications, price, cost allow- 
ances, or other terms of a contract, or 

(3) Settling disputes concerning performance of a contract, or 

d. Any other liaison activity with a view toward the ultimate consummation of 
a sale although the actual contract therefor is subsequently negotiated by 
another person. 

We have held that the employment of retired officers in nonsales, 
executive or administrative positions, including contacts by a retired 
officer in his capacity as a noncontracting technical consultant with a 
noncontracting technical specialist which involves no sales activities, 
is outside the purview of the statute and the DOD Directive. See 41 
Comp. Gen. 784 (1962) ; 41 Comp. Gen. 799 (1962) ; 42 Comp. Gen. 87 
(1962); and 42 Comp. Gen. 236 (1962). However, where a retired 
officer actually participates in some phase of the procurement process, 
as substantiated by the record, it has been held that such activities 
bring him within the purview of the definition of selling as defined in 
the DOD Directive. See, for example, 42 Comp. Gen. 32 (1962) ; 42 
Comp. Gen. 236, 241 (1962) ; and 43 Comp. Gen. 408 (1963). 

It would seem from the above-quoted statements of Navy personnel 
who had direct contact with Commander Cloonan that the officer’s con- 
tacts were not solely limited to technical matters but rather included 


“all aspects of the procurement.” On the record before us, we reason- 
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ably may not conclude that his activities did not come within the 
purview of the statute and the DOD Directive. The question arises, 
however, whether the 3-year retired pay forfeiture period actually 
had run before the retired officer’s activities involving any procure- 
ment began. 

In determining the commencement date of the restriction period in 
section 801(c) of Title 37, The Navy Judge Advocate General in 
opinion of November 18, 1971, involving Commander Cloonan’s case, 
takes the view that the period begins to run from the date of release 
from active duty following the placement of his name on the retired 
list and not from the date his name was placed on the retired list. 
In arriving at that conclusion, the opinion states, in pertinent part, as 
follows: 

* * * Subsection 801(c), read literally, would appear to be inapplicable to 
any selling activity undertaken by him after 1 July 1970—three years after sub- 
ject officer’s name was placed on the retired list, but only one year after he 
terminated his active-duty service. Such a result is clearly contrary to the 
spirit of subsection 801(c) and may be legally erroneous in light of the intent of 
Congress in first enacting section 801(c) in 1962. At that time, it was the intent 
of Congress not to substantively change existing law (see Public Law 87-649, sec. 
12(a) (76 Stat. 497) (1962) ). Existing law—the source of section 801(c)—pro- 
vided that the period during which a Regular officer on the retired list would be 
subject to pay forfeiture for selling activities would begin running from the 
date of “retirement,” not from the date on which his name was placed on the 


retired list. It is possible that “retirement,” as used in the source law, was in- 
tended to mean “actual retirement,” i.e., actual termination of active service. 


Section 801(c) of Title 37 was derived from section 1309 of the 
Department of Defense Appropriation Act, 1954, 67 Stat. 437, which 
was reflected in section 59(c) of Title 5, U.S. Code. Section 59(c) as 
amended by the act of October 9, 1962, Public Law 87-777, 76 Stat. 777, 
which increased from 2 to 3 years the period prescribed therein, pro- 
vided that “No payment shall be made * * * to any officer on the 
retired list of the * * * Regular Navy * * * for a period of 3 years 
after retirement * * *.” 

In response to a question “Does the phrase ‘for a period of two 
years after retirement’ in the Act of August 7, 1953 [5 U.S.C. 59c] 
limit the period of prohibition to the two years commencing on the 
effective date of retirement,” we said that question was answered in 
the affirmative. See question 3 in 388 Comp. Gen. 470, 474 (1959). 
In this connection, while the term “retirement” is not defined in either 
5 U.S.C. 59¢ or 37 U.S.C. 323 (1958 ed.), it is our view that it relates 
to the formal act of initial retirement under statutes providing for 
the placement of a member’s “name” on the retired list and does not 
relate to release from active duty after service on active duty after 
retirement. Cf. Gordon v. United States, 134 Ct. Cl. 840 (1956). 

Title 37 of the U.S. Code was revised and codified by the act of 
September 7, 1962, Public Law 87-649, 76 Stat. 451. In explaining 
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the change in language of section 801(c) the codifiers said—‘The 
words ‘his name is placed on that list’ are substituted for the word 
‘retirement’ to conform to the words ‘on any retired list,’ since an 
officer may be on a retired list under chapter 67 of Title 10 without 
being formally retired.” See page A26 of House of Representatives 
Report No. 1399, dated March 6, 1962, to accompany H.R. 10431 
which became Public Law 87-649. 

In the light of the above, it is our view that the 3-year prohibition 
against payment of retired pay in section 801(c) of Title 37 begins to 
run from the date the officer’s name “is placed on that [retired] list.” 
Had Congress intended that the commencement date begin to run 
from a date other than the date the officer’s name is placed on the 
retired list, we believe other language would have been used. 

Commander Cloonan’s name was placed on the retired list effective 
July 1, 1967, pursuant to law (10 U.S.C. 6380), and under the pro- 
visions of 37 U.S.C. 801(c) the 3-year retired pay forfeiture provi- 
sion in his case terminated on June 30, 1970. Since it does not appear 
from the record that prior to July 1, 1970, the retired officer and the 
procuring agency had any serious discussions relating to procure- 
ment, it is our view that the retired officer’s activities during the 3-year 
period subsequent to the date his name was placed on the retired 
list may not be considered to be within the purview of the law and 
the DOD Directive so as to preclude entitlement to retired pay for 
the period in question. 

Accordingly, payment of retired pay to the officer which was 
suspended beginning December 1, 1971, may now be resumed. Since 
payment is authorized, no answer is required to your other questions. 


[ B-175791 J 


Officers and Employees—Transfers—Relocation Expenses— 
House Purchase—Agency Activity Relocation Pending 


An employee of the Geological Survey who on the basis of an announcement to 
all employees in the Washington Metropolitan area, dated July 1, 1971, of the 
award of a building construction contract on June 28, 1971, incident to the 
impending move early in 1974 of the agency to Reston, Virginia, relocated her 
residence from Hyattsville, Maryland, to Herndon, Virginia, pursuant to which 
she and her husband had entered into an agreement on December 28, 1971, for 
the purchase of the residence and made settlement February 18, 1972, is not 
entitled to relocation expense reimbursement, although the July 1, 1971, 
announcement established notice of the agency’s move, as there is no authority 
for the payment of real estate expenses until a transfer from one official sta- 
tion to another is consummated or canceled in view of the fact an employee may 
separate from the service prior to transfer. 
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To F. G. Usher, United States Department of the Interior, July 3, 
1972: 


This refers to your letter of April 20, 1972, with enclosures, request- 
ing an advance decision whether a voucher in the amount of $2,790.90 
in favor of Mrs. Mary L. Ratliff, an employee of the Geological Survey, 
representing reimbursement of real estate expenses, may be certified 
for payment. 

You say that the Geological Survey has a headquarters building 
under construction in Reston, Virginia, which is expected to be ready 
for occupancy early in 1974. The announcement of the impending 
move was made by memorandum dated July 1, 1971, from the Acting 
Director, to all employees in the metropolitan area. It was this of- 
ficial notice that prompted Mrs. Ratliff to relocate her residence from 
Hyattsville, Maryland, to Herndon, Virginia. The record shows that 
Mrs. Ratliff and her husband entered into an agreement on Decem- 
ber 28, 1971, for the purchase of a residence in Herndon, Virginia, 
and settlement was made February 18, 1972. Mrs. Ratliff has signed 
the appropriate service agreement. 

All employees in the Washington area have been notified of the in- 
tended move to Reston, although travel authorizations for the trans- 
fer of duty station have not and will not be issued until shortly before 
the actual move. With regard to Mrs. Ratliff’s voucher, you ask the 
following questions : 

Question 1: Does the Acting Director’s memorandum constitute “official 


notice” on the basis of which Survey may reimburse employees for appropriate 
expenses connected with the move of headquarters to Reston? 


* * * * * * * 

Question 2: May I certify the voucher for payment at this time? If not, 
what would be the earliest date that I could certify it for payment? 

Reimbursement of expenses incurred in anticipation of a transfer 
has been authorized when it was shown that the travel order subse- 
quently issued to the employee included authorization for the expenses 
on the basis of a previously existing administrative intention, clearly 
evident at the time the expenses were incurred by the employee to 
transfer the employee’s headquarters. See 48 Comp. Gen. 395 (1968), 
and decisions cited therein. 

In regard to Question 1 the memorandum of July 1, 1971, advising 
the employees that a building contract had been entered into on 
June 28, 1971, and indicating that the Geological Survey installations 
would move to Reston upon completion thereof early in 1974 is ac- 
ceptable as establishing notice within the decision cited above. 

Concerning Question 2 there is no authority under the law or regu- 
lations for payment of real estate expenses such as here claimed unless 
and until transfer from one official station to another is consummated 
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or canceled. This is so because an employee may be separated from the 
service prior thereto. 
The voucher is returned herewith. 


[ B-168921 J 


Leaves of Absence—Court—Witness—Private Litigation 


Employees summoned to appear as private individuals and not in their official 
capacities in a suit by a fellow employee for overtime compensation are not 
entitled to the court leave authorized by 5 U.S.C. 6322(b), as amended by Public 
Law 91-563, approved December 19, 1970, for the period of absence in which they 
appeared as witnesses on behalf of the private party and without official assign- 
ment to such duty. The matter of granting court leave to a Government em- 
ployee to testify on behalf of a private party was rejected in the consideration 
of Public Law 91-563, and both the Federal Personnel Manual (FPM), chapter 
630, subchapter 10-3-d, and FPM Letter 680-21, dated March 30, 1971, provide 
that a witness appearing for a private party in a nonofficial capacity is not en- 
titled to court leave. 


To the Commander, Philadelphia Naval Shipyard, Department of 
the Navy, July 5, 1972: 

Reference is made to your letter dated January 13, 1972, with en- 
closures, reference CODE 630 (TAM), requesting an advance decision 
as to whether the requests of Messrs. B. Ciseck and B. Turci, em- 
ployees of the Philadelphia Naval Shipyard, to charge their absences 
on November 9, 1971, to court leave in lieu of annual leave would be 
proper under the circumstances hereinafter related. 

The record indicates that on November 9, 1971, the employees here 
involved were summoned to appear before the Commissioner, United 
States Court of Claims, upon the application of the plaintiff in the 
case of Gerace v. United States, Ct. Cl. No. 18-70, decided April 24, 
1972, 198 Ct. Cl. 978. 

The record further indicates that the testimony rendered by Messrs. 
Ciseck and Turci was in the behalf of plaintiff Gerace. We also note 
that it is the position of the Director of Civilian Manpower Man- 
agement, Department of the Navy, that such testimony was not given 
by the employees in their official capacity; rather, the testimony 
related to the employees’ observations with respect to the availability 
of overtime work during the period of plaintiff’s claim. 

Section 6322(b) of Title 5, United States Code, as amended by 
Public Law 91-563, approved December 19, 1970, 84 Stat. 1476, pro- 
vides as follows: 

(b) An employee as defined by section 2105 of this title (except an individual 
whose pay is disbursed by the Secretary of the Senate or the Clerk of the House 
of Representatives) or an individual employed by the government of the District 
of Columbia is performing official duty during the period with respect to 
which he is summoned, or assigned by his agency, to— 


(1) to testify or produce official records on behalf of the United States or the 
District of Columbia ; or 
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(2) testify in his official capacity or produce official records on behalf of a 
party other than the United States or the District of Columbia. 

(c) The Civil Service Commission may prescribe regulations for the admin- 
istration of this section. 

Under the cited statute an employee is entitled to court leave when 
he is subpoenaed or summoned in connection with a judicial proceeding 
as a witness on behalf of a State or local government, but not on be- 
half of a private party. An employee is also considered to be perform- 
ing official duty when he is summoned or assigned by his agency to 
produce official records on behalf of a party other than the United 
States or the District of Columbia. Apparently, the matter of granting 
court leave to a Government employee to testify on behalf of a private 
party was considered and rejected in the consideration of Public Law 
91-563. See the hearing on a similar bill, H.R. 10247, before a sub- 
committee of the House Committee on Post Office and Civil Service 
dated June 11, 1969. 

We note that the Federal Personnel Manual (FPM), chapter 630, 
subchapter 10-3d, issued by the Civil Service Commission, states in 
pertinent part that— 

* * * Tf the witness service in a nonofficial capacity is on behalf of a pri- 


vate party, the employee’s absence must be charged to annual leave or leave 
without pay, and he may accept fees and expenses incidental thereto. 


See also FPM Letter 630-21, dated March 30, 1971, wherein it is 
stated— 


* * * Also, court leave for witness service (as distinguished from official duty 
while testifying in official capacity or producing official records) is not available 
when the service is strictly on behalf of a private party; it must be on behalf 
of a government. 


Since the record indicates that the testimony in behalf of plaintiff 
Gerace was not rendered by Messrs. Ciseck and Turci in their official 
‘apacity, it is our view that the charge to annual leave of their absences 
on November 9, 1971, was proper. 


[ B-174527 J 


Officers and Employees—Transfers—Relocation Expenses— 
House Purchase—Expenses Claimed Included in Selling Price 


The claim of an employee for the closing costs paid by the seller and included 
in the sales price of the residence he purchased in connection with a transfer of 
official station which had been denied on the grounds the requirements of sub- 
sections 4.1f and 4.3a of Office of Management and Budget Circular No. A—56, that 
provide the expenses claimed must have been paid by the employee and sup- 
ported by documentation to this effect, had not been met, now may be allowed 
on the basis that the closing cosis added to the purchase price are clearly dis- 
cernible and separable from the price allocable to the realty; that the seller 
who initially paid the costs regards that the purchaser did, although the down 
and closing payments from the purchaser’s own funds exceeded the closing 
costs; and that documentation of the costs and the purchaser’s liability for 
them have been furnished. Contrary holdings are overruled. 
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To James L. Humphrey, United States General Accounting Office, 
July 5, 1972: 

This will refer to the claim of Mr. Herbert R. Martinson for reim- 
bursement of closing costs in the amount of $1,205.50 paid incident 
to his purchase of a residence in connection with a transfer of official 
station. 

The claim was previously denied on grounds it did not meet the re- 
quirements of subsections 4.1f and 4.3a of Office of Management and 
Budget (OMB) Circular No. A-56 which provide as follows: 


4.1 Conditions and requirements under which allowances are payable. * * * 
* a * ak * * ES 
f. The expenses for which reimbursement is claimed were paid by the 


employee. * * * 
“ * * * * * os 


4.3 Procedural and control requirements. 
a. Application for reimbursement and documentation of expenses. * * * Each 


amount claimed must be supported by documentation showing that the expense 
was in fact incurred and paid by the employee. * * * 




















The rationale for denial in this and other similar cases was that the 
closing costs incident to purchase of a residence could not be regarded 
as having been paid by the purchaser even though included in the 
sales price; also, that we would not look behind the price of the realty. 
As to similar cases see B-165841, January 22, i969; B-165841, De- 
cember 7, 1970; B-171440, March 3, 1971; B-172339, July 20, 1971; 
B-173870, August 30, 1971; B-169752, June 2, 1970; and B-172369, 
May 27, 1971. 

In support of his claim Mr. Martinson provided the following infor- 
mation concerning the circumstances under which his residence was 
financed : 

I reported for duty in Washington on July 26, 1971. On January 9, 1971, I 
entered into a contract for the purchase of a new home from Levitt and Sons, 
Incorporated. The sale was closed on July 2, 1971. The sales price of the residence 


was $41,255. 
On January 9, 1971, I paid Levitt and Sons, Incorporated $2,000 (a deposit) 


~~ 


and on July 2, 1971, I paid Levitt and Sons, Incorporated $39,255 including 
$6,255 from personal resources and $33,000 I borrowed from Interstate Builders 
Association, a company not affiliated with Levitt and Sons, Incorporated. 

In explanation of the manner in which the closing costs on the pur- 
chase were disbursed, Mr. Martinson supplied a letter from the Vice 
President of Universal Funding Corporation, a subsidiary of Levitt 
and Sons, the seller of the property, listing “ * * * the fees and charges 
INCLUDED in the Sales Price of the home you recently purchased 
from Levitt & Sons, Inc. * * * .” The letter closed with the statement 
that : 

Each of the fees and/or charges was paid by Levitt & Sons, Inc. on your behalf 


and are not items that were mortgaged or paid for over a long period of time. 
Full credit in the amount of $1,205.50 is given to the purchaser. 





Comp. Gen. ] DECISIONS OF THE COMPTROLLER GENERAL 13 


The closing costs which were added to the purchase price are clearly 
discernible and separable from the price allocable to the realty. Al- 
though the seller may have actually performed the act of initially 
paying the costs, the down payment and the amount paid at closing by 
the purchaser from his own funds exceeded the amount of those costs 
and the seller regards them as having been, in effect, paid by the pur- 
chaser. Also, the purchaser has supplied documentation of the amount 
of the costs and of his liability for them. In the light of the facts in 
this case, we believe the conditions of subsections 4.1f and 4.3a of OMB 
Circular No. A-56, supra, may be considered as having been met. 

Accordingly, our decisions cited above and others in which the fact 
situations are similar are hereby overruled and this decision will govern 
in future analogous cases. 

The claim is returned herewith for allowance, if otherwise correct. 


[ B-175526 J 


Buy American Act—Applicability—Contractors’ Purchases From 
Foreign Sources—End Product v. Components 


Under an invitation for bids to supply softballs that contained a “U.S. Products 
Certificate” clause that required bidders to certify only U.S. End Products 
and Services would be furnished thus implementing the Balance of Payments 
program, sending the American produced softball core, together with covers, 
needles and thread to Haiti to have the covers sewn on the softball core would 
constitute manufacturing outside the U.S. and precludes consideration of the 
bid since the phrase “U.S. End Product” stems from the Buy American Act 
and requires the end product to be supplied to be manufactured in the U.S. 
Furthermore, the fact that the services to be performed in Haiti would constitute 
less than 3 percent of cost does not make applicable the provision in the U.S. 
Products and Service clause that 25 percent or less of the services performed 
outside the U.S. will be considered U.S. services since the contract contemplated 
is for a product, not services. 


To the Jamar Corporation, July 5, 1972: 


Further reference is made to your letter of March 21, 1972, protest- 
ing against the rejection of your bid under invitation for bids (IFB) 
2PN-IR-E-DO582, issued by the General Services Administration. 

The above-referenced invitation was issued on December 13, 1971, 
for the supply of 1667-dozen softballs. Paragraph 14 of the IFB ad- 
vised bidders : 

To alleviate the impact of government expenditures on the U.S. Balance of 
International Payments, only United States End Products and Services may 
be delivered under this contract. Accordingly, the representation on Page 2 of 
this solicitation entitled “BUY AMERICAN CERTIFICATE” and the clause in 


the General Provisions entitled “BUY AMERICAN ACT” are inapplicable to this 
eontract, and the following certificate and clause are substituted therefor : 


U.S. PRODUCTS CERTIFICATE 


To the extent that the government specifies that the items being purchased are 
in implementation of the Balance of Payments Program, the bidder or offeror 
hereby certifies that each such item is a U.S. END PRODUCT or comprises U.S. 
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SERVICES (as defined in the contract clause entitled “U.S. PRODUCTS AND 
SERVICES (BALANCE OF PAYMENTS PROGRAM)”), and that components 
of unknown origin have been considered to have been mined, produced, or manu- 
factured outside the United States. 


U.S. PRODUCTS AND SERVICES 
(BALANCE OF PAYMENTS PROGRAM) 


(a) To the extent that the government specifies that the items being purchased 
are in implementation of the Balance of Payments Program, the contractor agrees 
that there will be delivered or performed under this contract only U.S. END 
PRODUCTS or U.S. SERVICES. 

(b) FOR THE PURPOSE OF THIS CLAUSE: 

(1) “COMPONENTS” means those articles, materials and supplies which are 
directly incorporated in the End Products ; 

(2) “END PRODUCTS” means those articles, materials and supplies which 
are acquired under this contract for public use; 

(3) “U.S. END PRODUCT” means: 


* * * * * * * 

(ii) An end product manufactured in the United States, if the cost of the com- 
ponents thereof which are mined, produced or manufactured in the United States 
exceeds 50 percent of the cost of all its components. 

(4) “U.S. SERVICES” means those that are performed within the United 
States. In some instances, services provided under a single contract are performed 
partially in the United States and partially abroad. Such services shall be con- 
sidered U.S. Services if 25 percent or less of the total cost of the services is 
attributable to services (including incidental supplies used in connection there- 
with) performed outside the United States. [Italic supplied. ] 

Your firm submitted the lowest of the 11 bids received. However, in 
response to an inquiry by the contracting officer subsequent to bid 
opening, you advised that your production plan included stitching 
the balls in Haiti. It appears that all raw materials used in your 
softballs are domestic, and are cut, assembled, wound and vulcanized 
in your Illinois plant. The cores and covers of the balls are shipped to 
Haiti, where the covers are sewn on the cores by Haitians using 
American-made needles and thread. In the judgment of the procuring 
activity, this production plan would not result in a “U.S. End Prod- 
uct” as defined in paragraph (b) (3) (ii) of the above-quoted U.S. 
Products and Services (Balance of Payments Program) clause, and 
your bid was rejected as nonresponsive. The second low bidder failed 
to furnish the guaranteed maximum cubic footage of its offered 
material, as required by the invitation, and its bid was also rejected 
as nonresponsive. Award was made to the Lannom Manufacturing 
Company as the low responsive responsible bidder. 

Since the definition of a “U.S. End Product” as set out in the above 
clause requires the end product (softballs) to be manufactured in the 
United States, the question presented by the instant case is whether 
hand-sewing the covers around the cores in Haiti constitutes a “manu- 
facture” of the softballs outside the United States, thereby precluding 
them from qualifying as U.S. End Products. 

The definitions used in the U.S. Products and Services (Balance of 
Payments Program) clause stem from the Buy American Act (41 U.S. 
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Code 10a-d) as implemented by Executive orders and Government 
procurement regulations. The legislative history of the act’s use of 
the word “manufacture” was reviewed in 46 Comp. Gen. 813, 818-19 
(1967). We concluded in that decision that “manufactured in the 
United States,” as used in the act and the contract provision imple- 
menting that act, included the assembly in the United States of articles 
from foreign-manufactured components. Thus, the mounting and 
alignment, in the United States, of foreign-made electric motors onto 
domestically manufactured circulating pump units constituted a “man- 
ufacture” of the complete pump units (end product), in the United 
States, within the contemplation of the Buy American Act and the 
implementing contract provision. 

Similarly, in the instant case, we believe the sewing of the cover 
component around the core component of the softballs in Haiti con- 
stituted a “manufacture” of the softballs (end product) in that 
country and outside the United States. 

In your letter of March 21 you call attention to paragraph (b) (4), 
U.S. Services, of the U.S. Products and Services clause, which permits 
a cost of foreign services of up to 25 percent in contracts for U.S. 
Services, and you state that the services which you proposed to have 
performed in Haiti would constitute less than 3 percent of the cost of 
the softballs. We do not consider this paragraph defining “U.S. Serv- 
ices” to be applicable here since the contract is for delivery of a product 
rather than for the performance of services. See paragraph (a) of 
the clause which provides that the contractor agrees that there will be 
delivered or performed under the contract only U.S. End Products or 
US. Services. 

In view of the foregoing, we see no legal basis for objection to the 
rejection of your bid since, in our view, your softballs (end products) 
would have been manufactured in Haiti and therefore you did not 
propose to furnish U.S. End Products as defined in, and required by, 
the U.S. Products and Services clause of the IFB. Accordingly, 
your protest is denied. 


[ B-176083 J 


Economic Stabilization Act of 1970—Cost-of-Living Stabilization— 
Military Pay Increases, Ete. 


The claim of an Air Force sergeant for a retroactive increase in basic pay and 
quarters allowance from the effective date of the act of September 28, 1971, 
Public Law 92-129, through November 13, 1971, the end of the 90-day wage- 
price freeze—August 15 to November 13, 1971—imposed by Executive Order 
11615, dated August 15, 1971, issued pursuant to the Economic Stabilization Act 
of 1970, as amended, may not be allowed since freezing military pay and 
allowances at the rates in effect on August 14, 1971, is within the broad scope of 
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authority vested in the President by the Economic Stabilization Act and, further- 
more, the increase for the wage-price freeze period not having been provided 
by law prior to August 15, 1971, and by appropriations to cover, the increase 
does not meet the requirements of section 203(c) of the Economic Stabilization 
Act Amendments which authorize retroactive payment of increases. 


To the Secretary of Defense, July 7, 1972: 


We have before us for consideration the question of entitlement 
of Sergeant Michael H. Stiles, 484-60-5858, United States Air Force, 
to a retroactive increase in basic pay for the period October 1, 1971, 
through November 13, 1971, including an increase in basic allowance 
for quarters for the period July 1, 1971, through November 13, 1971, 
under the provisions of title II of the act of September 28, 1971, 
Public Law 92-129, 85 Stat. 355 (37 U.S. Code 203(a)). 

Title II of the above-mentioned act of September 28, 1971, author- 
ized increases in quarters allowance for all military personnel and 
increases in basic pay for those members in the lower grades with 
short periods of service, effective October 1, 1971. The same law also 
amended the Dependents Assistance Act of 1950 to authorize increases 
in quarters allowances for the lower enlisted grades effective July 1, 
1971—the date those allowances authorized by the 1950 act as amended 
terminated by operation of law (50 U.S.C. App. 2216). 

The period in question falls within the 90-day wage-price freeze 
(August 15 to November 13, 1971) imposed by the President by Exec- 
utive Order 11615 dated August 15, 1971, under authority contained 
in the Economic Stabilization Act of 1970, Public Law 91-379, 84 
Stat. 799, as amended (12 U.S.C. 1904 note). Sergeant Stiles questions 
the authority of the President to freeze military pay increases author- 
ized in the act of September 28, 1971, Public Law 92-129. There is also 
for consideration the Economic Stabilization Act Amendments of 
1971, Public Law 92-210, approved December 22, 1971, and its appli- 
cation to the military pay law of September 28, 1971. 

By Executive Order 11615 dated August 15, 1971, issued under the 
Economic Stabilization Act of 1970, the President stabilized prices, 
rents, wages and salaries, for a period of 90 days from that date. The 
order established a Cost of Living Council and delegated to it broad 
authority to act for the President in carrying out its provisions. The 
Cost of Living Council delegated to the Director, Office of Emergency 
Preparedness, responsibility and authority to implement, administer, 
monitor and enforce the stabilization of prices, rents, wages and 
salaries as directed by the Executive order. 

After the effective date of the wage-price freeze (August 15, 1971), 
the only action taken on the military pay bill, H.R. 6531 (which be- 
came the act of September 28, 1971), on the floor of either house of 
Congress was Senate consideration of, and vote on, the conference 
report on that bill. During that consideration, Senator Cannon on 
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September 15, 1971, said, in part, “So I urge Senators to vote for the 
conference report and to give the military a pay raise, when it can be 
granted. That, of course, will be after the freeze has been lifted.” 
(117 Cong. Ree. S. 14354.) 

And on September 21, 1971, Senator Dole said that. “A decision on 
applying the wage-price freeze to the military pay increase will be 
deferred until passage of the bill in its present form.” (117 Cong. 
Rec. S. 14683.) 

On September 23, 1971, while the enrolled bill, H.R. 6531, which be- 
came the act of September 28, 1971, was being considered by the Presi- 
dent, the Attorney General, in an opinion to the Chairman, Cost of 
Living Council, concluded that Executive Order 11615 “will suspend 
[the] effectiveness of the military raises until November 14, 1971, with- 
out further action by the President.” Thereafter, on September 28, 
1971, the President, in signing into law H.R. 6531, stated in part that 
“By law pay increases provided in this Act [Public Law 92-129] are 
subject to the 90-day wage-price freeze.” Moreover, the Cost of Living 
Council specifically determined that “Military pay and benefit in- 
creases authorized by Public Law 92-129 may not be implemented 
during the freeze.” See paragraph 502(26) of Economic Stabilization 
Circular No. 102, 36 FR 20490, October 22, 1971. 

In the light of the above and the broad authority vested in the 
President by the Economic Stabilization Act of 1970, it is our view 
that the President’s action to freeze military pay (during the period 
August 15 to November 13, 1971) at the rates in effect on August 14, 
1971, was, and is, authorized by law, notwithstanding the increased 
rates prescribed in Public Law 92-129, approved September 28, 1971. 

The question further arises whether military personnel come within 
the scope of the Economic Stabilization Act Amendments of 1971, 
Public Law 92-210, approved December 22, 1971, for purposes of a 
retroactive increase in basic pay during the period of the wage-price 
freeze. Section 2 of title II of the act of December 22, 1971, amended 
section 203 of the Economic Stabilization Act of 1970 to provide as 
follows: 


(c) (1) The authority conferred on the President by this section shall not 
be exercised to limit the level of any wage or salary (including any insurance 
or other fringe benefit offered in connection with an employment contract) 
scheduled to take effect after November 13, 1971, to a level below that which 
has been agreed to in a contract which (A) related to such wage or salary, 
and (B) was executed prior to August 15, 1971, unless the President deter- 
mines that the increase provided in such contract is unreasonably inconsistent 
with the standards for wage and salary increases published under subsection (b). 

(2) The President shall promptly take such action as may be necessary 
to permit the payment of any wage or salary inerease (including any insurance 
or other fringe benefit offered in connection with an employment contract) which 
(A) was agreed to in an employment contract executed prior to August 15, 
1971, (B) was scheduled to take effect prior to November 14, 1971, and (C) 
was not paid as a result of orders issued under this title, unless the President 
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determines that the increase provided in such contract is unreasonably incon- 
sistent with the standards for wage and salary increases published under sub- 
section (b). 

(3) In addition to the payment of wage and salary increases provided for 
under paragraphs (1) and (2), beginning on the date on which this subsection 
takes effect, the President shall promptly take such action as may be necessary 
to require the payment of any wage or salary increases (including any insur- 
ance or other fringe benefits offered in connection with employment) which 
have been, or in the absence of this subsection would be, withheld under the 
authority of this title, if the President determines that— 

(A) such increases were provided for by law or contract prior to August 15, 
1971; and 

(B) prices have been advanced, productivity increased, taxes have been raised, 
appropriations have been made, or funds have otherwise been raised or pro- 
vided for in order to cover such increases. 


Section 3 of the same act, Public Law 92-210, 5 U.S.C. 5305 note, 
under the heading “Federal Employee Compensation,” provided for an 
adjustment in rates of pay on the basis there indicated of each Federal 
statutory pay system, which includes General Schedule employees, and 
that such increase was to take effect on the first day of the first 
pay period that began on or after January 1, 1972. In connection with 
section 3, military personnel were also entitled to an adjustment in 
basic pay under section 8 of the act of December 16, 1967, Public Law 
90-207, 81 Stat. 654, which provides that whenever the General Sched- 
ule rates of compensation for Federal classified employees are adjusted 
upward, there shall immediately be placed into effect a comparable 
adjustment in the basic pay of members of the uniformed services. 
This provision of law was implemented by Executive Order 11638 
dated December 22, 1971, effective January 1, 1972. 

The provisions of section 203(c) of the Economic Stabilization Act 
Amendments of 1971 were considered by us in decision of February 23, 
1972, 51 Comp. Gen. 525, as they pertain to within-grade increases 
for General Schedule and wage-board employees and to wage-grade 
schedules, during the wage-price freeze covered by Executive Order 
11615. In that decision we said, among other things, that “the provi- 
sions of section 203(c) could not be applicable to general salary in- 
creases in the General Schedule and other statutory systems since such 
increases were specifically covered by section 3 of [the same law] 
Public Law 92-210, and such increases .do not meet the conditions 
specified in section 203(c).” After quoting part of the legislative 
history of section 203(c) we said that it is apparent that the use of 
the terms “contract” or “employment contract” did not necessarily 
exclude Federal employees from the provisions of section 203(c¢) in 
certain circumstances. 

We concluded in the decision of February 23, 1972, that those wage- 
board employees for whom wage surveys were begun prior to 
August 15, 1971, are subject to section 203(c) (2) and may be granted 
retroactive increases in wages to the date such increases would have 
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otherwise been effective during the period August 15, 1971, to No- 
vember 14, 1971. We also took the view that both the conditions of 
(A) and (B) of paragraph (3) of section 203(c) were satisfied so as 
to authorize within-grade increases for General Schedule and wage 
board employees which arose during the wage-price freeze and were 
not paid. This conclusion was based in part on the fact that such 
increases were provided by law prior to August 15, 1971, and appro- 
priations had been made to cover such increases. 

We have before us a copy of a memorandum dated May 3, 1972, 
from J. Fred Buzhardt, General Counsel, Department of Defense, 
addressed to Mr. Moot, Assistant Secretary of Defense (Comptrol- 
ler) concerning Sergeant Stiles’ entitlement. The view is expressed in 
that memorandum that any increases in military pay and allowances 
authorized by the act of September 28, 1971, are not properly pay- 
able for any period prior to November 14, 1971. The memorandum 
refers to our decision of February 23, 1972, 51 Comp. Gen. 525, and 
discusses at some length the holding in that decision and the applica- 
tion of section 203(c) of the Amendments of 1971. 

It is stated in the memorandum that even assuming arguendo that 
the pay and allowances of military personnel could be considered 
fixed pursuant to a “contract” or “employment contract,” or that 
military personnel are not necessarily excluded from the provisions 
of the Amendments of 1971, it cannot be said that the increases au- 
thorized for military personnel by the act of September 28, 1971, 
were agreed to in a contract executed prior to August 15, 1971. 

In relating the military pay increase authorized by the act of 
September 28, 1971, to the wage and salary increases and conditions 
specified in (A) and (B) of paragraph (3) of section 203(c) of the 
Amendments of 1971, the General Counsel’s memorandum states, in 
part: 

* * * The increases authorized by the Act of September 28, 1971, do not 
meet either condition (A) or (B). In this connection, it is significant to note 
that the law was not enacted until September 28, 1971 and that a supplemental 
appropriation request is now being considered by the appropriations committees 
to cover the additional costs of the military pay increases only for the period 
after November 13, 1971. Furthermore, in appearances before the appropriations 
committees in April, 1972, Defense witnesses made it abundantly clear that 
supplemental appropriations were being requested to pay only for increases 
which accrued after November 13, 1971. 

The memorandum points out, however, that retroactive longevity in- 
creases—-which presumably accrued during the wage-price freeze— 
were authorized and paid to military personnel on the basis of our 
decision of February 23, 1972. In this connection, it is pointed out 
that longevity increases for military personnel met the requirements 
of section 203(c) (3) of the Amendments of 1971 in that such increases 
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were provided by law prior to August 15, 1971, and appropriations 
had been made to cover such increases in the fiscal year 1972. 

We find nothing in the Economic Stabilization Act Amendments of 
1971 or in its legislative history which would authorize retroactively 
for the period of the wage-price freeze, the rates of basic pay and 
allowances for military personnel authorized in the act of Septem- 
ber 28, 1971. In support of the view that military personnel were not 
considered as being included in the Amendments of 1971, there is 
for noting that during floor discussion in the House of Representatives 
on the conference report as it relates to section 3 (adjusting the rates 
of pay of General Schedule employees and other pay apes) Mr. 
Udall said, in part: 

As I read the debate and reports, it was clearly the intention of the Senate 
amendment, and it is the intention of the provisions included in the conference 
report, that the comparability adjustment is applicable to military personnel, 
ond to all other employees whose pay is adjusted when adjustments are made 
in the basic pay of the General Schedule. (Cong. Rec., Dec. 14, 1971, H. 12530) 
These remarks indicate generally that Congress was concerned with 
getting pay raises for both civilian and military personnel in January 
1972. 

Had Congress intended to include military personnel in the Amend- 
ments of 1971, by extending the provisions of that act to cover basic 
pay increases authorized in the act of September 28, 1971, other than 
longevity increases, we believe appropriate language would have been 
used. In this connection, Congress specifically took note of a situation 
concerning employees whose compensation is adjusted on the basis 
of wage surveys (5 U.S.C. 5341) and authorized a retroactive increase 
in pay during the wage-price freeze provided certain conditions were 
met. See the act of May 17, 1972, Public Law 92-298, 86 Stat. 146. 

In the light of the above and in the absence of some specific statutory 
authority or legislative intent to nullify the action taken by the Presi- 
dent under the 1970 act, it is our view that increases in military pay 
and allowances authorized by the act of September 28, 1971, are not 
payable for any period prior to November 14, 1971. 


[ B-175779 J 


Contracts—Protests—Timeliness 


The time limitations imposed by 4 CFR 20.2(a) of the Interim Bid Protest Pro- 
cedures and Standards provisions for filing a protest, first with the contracting 
agency and then with the United States General Accounting Office (GAO), are 
intended to provide effective remedial action and, therefore, must be observed. 
Although a protest that the successful bidder was not responsible—a protest 
that does not involve an impropriety—was timely filed with the contracting 
agency, it may not be considered by GAO since the protest was not filed within 
5 days of notification of initial adverse agency action. Furthermore, the protest 
may not be considered for “good cause”—a compelling reason for delayed 
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filing beyond a protestor’s control—or on the basis a significant issue of pro- 
curement practices or procedures was raised, because a protest challenging 
the responsibility of a bidder involves neither exception to the timely filing of 
a protest. 


To the Panoramic Studios, July 13, 1972: 


Reference is made to your letter of May 12, 1972, which responded 
to our letter B-175779, May 10, 1972, wherein we advised you that 
under our “Interim Bid Protest Procedures and Standards” we would 
regard as untimely your protest under RFP DAAK01-71-R-6301, 
issued by the Army Mobility Equipment Command. 

You state that section 20.2(a) of the “Interim Bid Protest Proce- 
dures and Standards” is contradictory and misleading in that it urges 
protestors to initially seek resolution of their complaints with the con- 
tracting agency and yet imposes relatively short time limits for filing 
protests with our Office. You suggest that this permits contracting 
agencies to “spin out” discussions of protests “secure in the knowledge 
that the General Accounting Office will then say that no ‘timely’ pro- 
test was ever submitted.” You allege that this has occurred in your 
protest, which has not received the “objective, independent and im- 
partial” handling our bid protest procedures are intended to provide. 

Section 20.2(a) of the “Interim Bid Protest Procedures and Stand- 
ards” states: 

Protestors are urged to seek resolution of their complaints initially with the 
contracting agency. Protests based upon alleged improprieties in any type of 
solicitation which are apparent prior to bid opening or the closing date for 
receipt of proposals shall be filed prior to bid opening or the closing date for 
receipt of proposals. In other cases, bid protests shall be filed not later than 
5 days after the basis for protest is known or should have been known, whichever 
is earlier. If a protest has been filed initially with the contracting agency, any 
subsequent protest to the General Accounting Office filed within 5 days of noti- 
fication of adverse agency action will be considered provided the initial protest 
to the agency was made timely. The term “filed” as used in this section means 
receipt in the contracting agency or in the General Accounting Office as the case 
may be and protestors are, therefore, cautioned that protests should be trans- 
mitted or delivered in that manner which will assure earliest receipt. 

The limited factual information contained in your letter of April 14, 
1972, indicates that the basis of your protest to the procuring agency 
was that the successful offeror was not a responsible contractor. Since 
your protest did not involve an impropriety apparent prior to the 
closing date for receipt of proposals, the second sentence of section 
20.2(a) is inapplicable to your protest. 

The next sentence of section 20.2(a) provides that in other cases 
(such as yours), bid protests shall be filed not later than 5 days after 
the basis for the protest is known or should have been known, which- 
ever is earlier. A protest which alleges that the successful offeror is 
not responsible could not have been made until you were aware of the 
identity of that offeror. In the instant case, award was made on 
June 16, 1971, and we have been informally advised by the Depart- 
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ment of the Army that your protest letter of June 21, 1971, was re- 
ceived by the contracting officer on June 23, 1971. Since your protest 
was received by the contracting agency 5 working days after the 
award, which was when the basis of your protest would first have been 
known to you, your protest to the contracting agency was timely. 

The next sentence of section 20.2 (a) states that when a timely protest 
has been filed initially with the contracting agency, subsequent pro- 
tests to our Office must be filed “within 5 days of notification of ad- 
verse agency action” in order to be considered. We are advised by the 
Army that it denied your protest by letter of June 25, 1971, which you 
subsequently told the Army was too brief. In response to your com- 
plaint, a fuller explanation was made by the Army on July 7, 1971. 
Thus, the “notification of adverse agency action” occurred upon your 
receipt of the Army’s letter of June 25, 1971. As we observed in our 
letter of May 10, 1972, you did not file a protest under this procure- 
ment with our Office until April 25, 1972, 10 months after you had been 
notified of adverse agency action concerning your protest. Therefore, 
your protest is untimely under the provisions of the fourth sentence 
of section 20.2(a). Furthermore, it does not appear that any remedial 
action of benefit to your firm is now available from this Office, even 
if we should conclude that the contract was illegally awarded, since 
the supplies thereunder have been delivered and payment has been 
made. 

We do not regard the provisions of section 20.2(a) to be conflicting 
and misleading. We urge protestors to initially seek resolution of their 
complaints with the contracting agency, within certain time limits, in 
order that protests may be expeditiously resolved at a stage in the 
procurement when some effective remedial action may be taken on 
meritorious protests. We think it inappropriate, for example, for a 
bidder to first allege that there is an impropriety in an invitation for 
bids after bids have been opened and his competitors’ prices exposed. 
In the instant case, you met the requirement that a protest must be 
timely filed with the contracting agency. 

Our bid protest regulations then provide that following “adverse 
agency action” upon a protest, the protestor seeking a decision of our 
Office must file his protest in a timely manner. The intent of this provi- 
sion also is to secure the resolution of the matter when some meaning- 
ful relief may be afforded, not—as in this case— after the contract is 
completely performed. 

“Adverse agency action” may consist of a procurement action (such 
as the award of a contract despite the pendency of a protest) or, as 
in the instant case, a decision on the merits of the protest. We realize 
that a protestor may consider an agency’s initial adverse action to be 
ill-founded or inadequately explained, leading the protestor to engage 
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in further correspondence with the agency. As you observe in your 
letter of May 12, it then becomes difficult to identify the “final” ad- 
verse agency action. For this reason, we regard it as obligatory upon 
a protestor to file his protest with our Office within 5 days of notifica- 
tion of initial adverse agency action, if it is to be considered timely. It 
appears that the “adverse agency action” in this case occurred no later 
than June 25, 1971. Additionally, there is no evidence of record that 
the Army acted to “spin out the discussion * * * for weeks or months 
* * *” as you allege may be possible under our regulations. 
You further state in your letter of May 12, 1972: 


We note also in Section 20.2(b) that a protest not timely can be considered if it 
raises a “significant” issue. Does “significant” mean a large sum of money, or a 
glaringly obvious flaw, or is there a question of principle? What is “good cause?” 


The subsection to which you refer provides: 


The Comptroller General, for good cause shown, or where he determines that a 

protest raises issues significant to procurement practices or procedures, may 
consider any protest which is not filed timely. 
“Good cause” varies with the circumstances of each protest, although it 
generally refers to some compelling reason, beyond the protestor’s con- 
trol, which has prevented him from filing a timely protest. There is no 
indication of record that any supervening circumstance delayed the 
filing of your protest before this Office. “Issues significant to procure- 
ment practices or procedures” refers not to the sum of money involved, 
but to the presence of a principle of widespread interest. We are not in- 
clined to view a protest challenging the responsibility of a particular 
bidder as coming within this provision. 

For the foregoing reasons, we remain of the opinion that your protest 
is inappropriate for consideration by our Office. 


[ B-175190 J 


Military Personnel—Missing, Interned, Etc., Persons—Quarters 
and Subsistence—Entitlement 


Enlisted members of the uniformed services, whether with or without dependents, 
who prior to being carried in a missing status (37 U.S.C. 551-558) were quartered 
and subsisted by the United States Government under the concept of “changed 
conditions” may be credited with quarters and subsistence allowances from the 
beginning of a missing status. The statutory provisions involved in 23 Comp. Gen. 
207 and 895, which were the basis for denying allowances to members entering a 
“missing status,” have been superseded by sections 301 and 302 of the Career 
Compensation Act of 1949 (37 U.S.C. 403) to provide that a member on active 
duty is entitled at all times to subsistence and quarters in kind or allowances in 
lieu thereof and, therefore, members determined to be in a missing status are en- 
titled to a monetary allowance in lieu of subsistence and quarters in kind from the 
beginning of the missing status, subject to 31 U.S.C. 71a. 
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To the Secretary of Defense, July 17, 1972: 

Further reference is made to letter dated February 10, 1972, from the 
Assistant Secretary of Defense (Comptroller), in which decision is re- 
quested on questions relating to the payment of quarters and subsist- 
ence allowances to members without dependents who are carried in a 
missing status pursuant to 37 U.S. Code 551-558. 

It is indicated in the letter that entitlement to these allowances has 
been denied over the years to members entering a “missing status” on 
the basis of our decision of September 20, 1943, 23 Comp. Gen. 207, 
wherein it was held that an enlisted member of the Navy who was ab- 
sent from his ship in a missing status (under the Missing Persons Act 
of March 7, 1942, 56 Stat. 143) was not entitled to quarters and sub- 
sistence allowances authorized by section 10 of the Pay Readjustment 
Act of 1942, 56 Stat. 363. 

The Assistant Secretary points out that the law currently in effect 
relating to the payment of pay and allowances to missing members is 
similar to that in effect in 1943 (section 2 of the Missing Persons Act of 
March 7, 1942, 56 Stat. 144). 

It is also noted that under the provisions of 37 U.S.C. 403 a member 
of a uniformed service who is entitled to basic pay is entitled to a basic 
allowance for quarters, with the exception of a member who is assigned 
to “quarters of the United States” and a member who is on “field duty” 
unless his commanding officer certifies that the member was necessarily 
required to procure quarters at his expense, or while he is on sea duty. 

The Assistant Secretary states that the decision in 23 Comp. Gen. 
207 is based on the premise that the purpose of the statute is to provide 
for the payment of quarters and subsistence allowances when the duty 
assignment of the member makes impractical the furnishing of quar- 
ters and subsistence normally furnished. In contrast, it is pointed out 
that 37 U.S.C. 403 expressly provides that “except as otherwise pro- 
vided by * * * law,amember * * * whoisentitled to basic pay is en- 
titled to a basic allowance for quarters,” and, he says, the question of 
duty assignment is not mentioned in the statute. 

It is also stated that under 37 U.S.C. 402 a member who is entitled to 
basic pay is entitled to a basic allowance for subsistence “when rations 
in kind are not available.” It is indicated in the letter that an enlisted 
member has been consistently considered to be entitled to be subsisted 
in kind by the U.S. Government or to be paid an appropriate mone- 
tary allowance in lieu thereof when not so subsisted. The Assistant 
Secretary notes that “Regular Military Compensation” has been de- 
fined to include quarters and subsistence in kind or an allowance sub- 
stitute (H.R. Report No. 92-82, March 25, 1971, p. 24). 

In the discussion in the Assistant Secretary’s letter relating to the 
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Missing Persons Act it is indicated that under the provisions of 37 
U.S.C. 552 a member who is in a missing status is entitled to the same 
pay and allowances to which he was entitled at the time of entering a 
missing status or to which he may thereafter become entitled. It is 
pointed out that the fact that a member was not actually entitled to a 
monetary allowance for quarters and subsistence at the beginning of 
the missing status (because he was furnished such by the U.S. Govern- 
ment) would not appear to be determinative of his entitlement to such 
monetary allowances after he entered a missing status in view of the 
intent of Public Law 90-207 approved December 16, 1967, and the 
“changed conditions” under which entitlement to these allowances 
should “thereafter become” effective, as stated in 23 Comp. Gen. 895 
(1943) at page 897: 

* * * it is not to be presumed that the statute contemplates that the pay status 
of a missing person is to be computed differently from that of any other officer on 
active duty, not in a missing status, whose pay and allowances obviously are af- 
fected upon the happening of changed conditions. Cf. 23 Comp. Gen. 21. An officer 
not in a missing status would not be entitled to a continuation of rental allow- 
ance for a wife following her death or upon cessation of the marital relationship ; 
and the same rule is to be applied in the case of a missing officer. Similarly, the 
same rule would be for application, insofar as rental allowance for dependents is 
concerned, when the dependents occupy public quarters, whether (1) such oc- 
cupation of quarters be an incident to their relationship to the officer, that is, the 
assignment to him of quarters for his dependents, or (2) because of the depend- 
ent’s status as a member of the armed forces by reason of which she is furnished 
quarters in kind or paid a cash allowance in lieu thereof. 

The Assistant Secretary continues by stating that, while the 
member was being quartered and subsisted by the U.S. Government 
immediately prior to entering a missing status, due to “changed condi- 
tions” the U.S. Government can no longer quarter or subsist the 
member and under normal circumstances he would then become entitled 
to receive a monetary allowance for quarters and subsistence. It is 
emphasized that in 283 Comp. Gen. 207 it was held that, had the mem- 
ber at the time he entered the missing status been serving under con- 
ditions which entitled him to these allowances, he would have con- 
tinued to receive the allowances while in a missing status. It is indicated 
that it appears somewhat inconsistent to have entitlement to these 
allowances based solely upon the happenstance of the conditions under 
which a member is serving at the time of entering a missing or pris- 
oner of war status in view of the provisions of Public Law 90-207. 

In light of the foregoing, decision is requested on the following 
questions: 


1. Is a member, without dependents, who was not entitled to basic allowance for 
quarters at the beginning of a period of “missing status,” entitled to credit 
for such allowance when he enters a missing status? 

2. Is a member who was not entitled to a basic allowance for subsistence at 
the beginning of a period of “missing status,” entitled to credit for such al- 
lowance when he enters a missing status? If so, at what rate? 
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It is also requested that. if the above questions are answered in the 
negative, statutory amendments be suggested which would permit the 
crediting of these allowances. 

The questions presented by the Assistant Secretary have not been 
considered by this Office in light of the laws currently in effect. 

Section 403 of Title 837, U.S. Code, provides in pertinent part that 
a member of the uniformed services who is entitled to basic pay is 
entitled to basic allowance for quarters except when on “field duty” 
or “sea duty” or when assigned to “quarters of the United States.” It 
appears that a basic allowance for quarters is authorized under the 
above-cited section at all times to members who are entitled to basic 
pay with the exception of when they are assigned to quarters of the 
United States or are considered to be in a status where they are 
furnished by the United States whatever quarters are utilized such 
as when on field duty or sea duty. 

Section 402 of Title 37, U.S. Code, provides in pertinent part 
that: 


(a) Except as otherwise provided by this section or by another law, each 
member of a uniformed service who is entitled to basic pay is entitled to a basic 
allowance for subsistence. * * * 

(b) An enlisted member is entitled to the basic allowance for subsistence, on 
a daily basis, of one of the following types— 

(1) when rations in kind are not available ; 

(2) when permission to mess separately is granted ; and 

(3) when assigned to duty under emergency conditions where no messing 
facilities of the United States are available. 

* * oe * * * e 


(c) An officer of a uniformed service who is entitled to basic pay is, at all 
times, entitled to the basic allowances for subsistence on a monthly basis.* * * 

It would appear in view of the above-quoted language that a mem- 
ber of the uniformed services is entitled to be either subsisted in kind 
or paid a monetary allowance in lieu thereof at all times. 

This view is substantiated by the legislative history of Public Law 
90-207, approved December 16, 1967, 81 Stat. 649, which authorized 
an increase in the basic pay of members of the uniformed services and 
in section 8 also provided for increases in such pay whenever an in- 
crease in the compensation of Federal civilian employees is authorized. 
The history of the act clearly indicates that in establishing the rates 
of compensation of members of the uniformed services, the rates of the 
quarters and subsistence allowances are considered. 

For example, Senate Report No. 808 on H.R. 13510 at page 5 in 
discussing the increase in basic pay for members of uniformed services, 
it was stated that “ * * * The 5.6 percent proposed basic pay increase 
is considered the equivalent of 4.5 percent civilian increase when the 
following factors of military compensation are taken into account— 
basic pay, subsistence allowance, quarters allowance, and tax advan- 
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tages.” In House Report 787 on the same bill at page 3 it is stated 
that: “ ‘Regular military compensation’ is defined as basic pay, quar- 
ters, and subsistence allowances, either in cash or in kind, and the 
tax advantage thereon.” 

In view of the above there can be littie doubt that quarters and 
subsistence either in kind or a monetary allowance therefor is an 
integral part of the total compensation of a member of the uniformed 
services to which he is entitled at all times. 

Section 552, Title 37, U.S. Code, is a codification of section 2 
of the Missing Persons Act of March 7, 1942, which provided that a 
member absent from duty in a missing status would be entitled while so 
absent to receive or have credit to his account “the same pay and 
allowances to which such person was entitled at the time of the be- 
ginning of the absence or may become entitled thereafter.” The act of 
August 29, 1957, Public Law 85-217, 71 Stat. 491, amended section 2 to 
provide that a member of the Armed Forces in a missing status would 
be entitled to receive or have credited to his account “the same basic 
pay, special pay, incentive pay, basic allowance for quarters, basic 
allowance for subsistence, and station per diem allowances for not to 
exceed ninety days, to which he was entitled at the beginning of such 
period of absence * * *,” 

In our decision of September 10, 1964, 44 Comp. Gen. 127, we pointed 
out that the legislative history of the 1957 amendment to the Missing 
Persons Act indicated that it was the legislative intent that members 
in a missing status should have credited to their accounts the same 
pay and allowances they would have received while performing active 
duty, with the exception of temporary allowances such as a per diem 
for travel expenses. 

There is no doubt that basic allowances for quarters and subsistence 
are allowances to which a member is entitled while in a missing status 
if he was entitled to these allowances at the time of entering a missing 
status. 23 Comp. Gen. 360 (1943). It appears reasonably clear that. 
inasmuch as quarters and subsistence allowances are payable except 
when a member is furnished these items in kind, entitlement to the 
allowances in lieu thereof exists when the United States no longer 
furnishes these allowances. 

As noted above the Assistant Secretary points out that in 23 Comp. 
Gen. 895 (1944) reference was made to “changed conditions” which 
would be determinative of an officer’s entitlement to rental allowance 
under section 6 of the Pay Readjustment Act of 1942. In that decision 
the “changed conditions” referred to entitlement to a rental allowance 
based on a dependent wife who while the member was in a missing 
status became entitled to be quartered and subsisted by the United 
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States in her own right by virtue of her active duty status in a uni- 
formed service. 

We agree with the view of the Assistant Secretary that the con- 
cept of “changed conditions” should also be applied in the case of a 
member receiving quarters and subsistence in kind furnished by the 
United States while on field duty who enters a missing status under 
the Missing Persons Act and as a result of such status can no longer 
be furnished quarters and subsistence in kind and that therefore such 
a member is entitled to the monetary allowances in lieu thereof. 

Questions 1 and 2 are answered in the affirmative and hence no new 
legislation is required. The rate of basic allowance for subsistence 
payable to enlisted members is that payable when rations in kind are 
not available. 

The statutory provisions concerning monetary allowances in lieu of 
quarters furnished in kind by the United States which were involved in 
our decisions 23 Comp. Gen. 207 and 895 have been superseded by the 
provisions of sections 301 and 302 of the Career Compensation Act of 
1949, 63 Stat. 812, which in turn are now codified in 37 U.S.C. 402 
and 403. Since under such statutory provisions a member of the 
uniformed services on active duty is entitled at all times to be furnished 
subsistence and quarters in kind or allowances in lieu thereof, members 
of the uniformed services determined to be in a missing status under 
the provisions of 37 U.S.C. 552 are entitled to a monetary allowance 
in lieu thereof, subject, of course, to the provisions of 31 U.S.C. 71a. 
Such allowances may be credited from the beginning of the missing 
status. 


[ B-175444 J 


Pay—Drill—Training Assemblies—Status for Benefits Entitlement 


Three National Guard reservists who after reporting for multiple unit training 
assembly 2 incident to the inactive duty training authorized by 32 U.S.C. 502(a) 
(1), answering the roll call, and participating for 65 minutes in the first assembly, 
were ordered home to pick up equipment, and who while traveling in a privately 
owned car were in a collision in which two members were killed and one injured, 
passed out of military control when they ceased to perform inactive duty train- 
ing. Since their 65 minutes of scheduled training does not create eligibility for 
pay under 37 U.S.C. 206(a), and the members were not in training for the pur- 
poses of 32 U.S.C. 318(2) and 387 U.S.C. 204(h) (2), the situation of the deceased 
does not meet the requirements of 10 U.S.C. 1481(a) (3), authorizing the disposi- 
tion of remains, nor entitle the injured member to medical care and pay and 
allowances. However, for the purposes of the death gratuity provided by 32 
U.S.C. 321, the members are considered to have been traveling directly from an 
inactive duty training period. 


To the Secretary of the Army, July 17, 1972: 

Further reference is made to letter dated March 10, 1972, from the 
Assistant Secretary of the Army (Financial Management) requesting 
a decision regarding several questions arising as a result of an auto- 
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mobile accident which occurred on August 21, 1971, involving SP4 
James L. Ehlers, 506—56-3024, SP4 Robert E. Krueger, 507-64-6266, 
and SP4 Dick L. Dittmer, 508-54-3332, incident to their performance 
of inactive duty training pursuant to 32 U.S. Code 502 (a) (1), as mem- 
bers of Company C, 67th Support Battalion, Nebraska Army National 
Guard. The request has been assigned submission number SS—A-1144 
by the Department of Defense Military Pay and Allowance Com- 
mittee. 

It is stated that the unit training schedule for Company C, 67th Sup- 
port Battalion, covering the period of July 1 through September 30, 
1971, was published and posted on the unit bulletin board. That 
schedule showed that on August 21, 1971, assembly 5 would be held 
from 1:00 p.m., to 5 :00 p.m., the evening meal would be eaten from 5 :00 
p-m., to 6:00 p.m., and assembly 6 would be held from 6:00 p.m., to 
9:00 p.m., followed by “CO Time (Showdown Insp)” from 9:00 p.m., 
to 10:00 p.m. 

Both assemblies and the showdown inspection were scheduled to be 
held in the unit armory at York, Nebraska. Members were required to 
provide their own transportation. 

It is also stated that it is a unit standard operating procedure that 
any member not reporting with the equipment required to stand inspec- 
tion is dispatched to pick up the necessary equipment prior to the time 
of the inspection. 

It appears that Specialists Ehlers, Krueger and Dittmer reported 
on time and in the proper class C uniform, for the initial formation at 
1:00 p.m., August 21, 1971, where they answered to roll call. However, 
they did not have any of the individual clothing and field equipment 
necessary for the 9 :00 p.m. showdown inspection. 

Specialists Ehlers, Krueger and Dittmer remained at the armory 
until 2:05 p.m. (about 65 minutes), when they left in the proper 
military uniform, apparently pursuant to authority from their com- 
manding officer, to return to their homes and pick up their missing 
equipment. The record contains a statement from their commanding 
officer that he considered the three members “present for duty” during 
period 1 (assembly 5). 

The record indicates that the three members left the armory in 
Krueger’s automobile apparently intending to stop at their respective 
homes in Utica, Nebraska (Ehlers), Columbus, Nebraska (Krueger), 
and Genoa, Nebraska (Dittmer), and return to York, a round trip of 
approximately 125 miles. 

While the apparent route the three members chose to follow was not 
the shortest route to Dittmer’s home, it was the shortest to Ehlers’ and 
Krueger’s homes and apparently the shortest route by which they could 
have stopped at all three homes and returned to the armory in York. 
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At 2:30 p.m., Krueger’s automobile collided with another automo- 
bile about four miles from York, directly on the way from York to 
Utica. As a result of injuries received in that collision, Specialists 
Krueger and Dittmer died and Specialist Ehlers was hospitalized. 

Upon submission of the cases to The Judge Advocate General of the 
Army, the opinion was expressed that the cases fall within the ration- 
ale of Meister v. United States, 162 Ct. Cl. 667 (1963), and in accord- 
ance with the instructions in our decision of October 25, 1963, 43 Comp. 
Gen. 412, 415, they should be submitted here for decision. In order that 
proper payment of pay and allowances, death gratuity, and certain 
other benefits may be made, the following questions were presented for 
consideration : 


a. Are these members entitled to compensation under section 206, Title 37 
United States Code for the inactive duty training assembly scheduled for 1300 to 
1700 hours on 21 August 1971? 

b. Were Krueger and Dittmer on authorized inactive duty training for the 
purposes of section 1481(a)(3) of Title 10 United States Code? 

ec. Can Ehlers be considered as performing training under section 502 of Title 
82 United States Code and disabled in line of duty from injury while so employed 
for the purposes of section 318(2), Title 32 United States Code and section 204(b) 
(2), Title 37 United States Code, which would entitle him to medical care and 
pay and allowances? 

4. If the answer to b is negative, were Krueger and Dittmer traveling directly 
to or from inactive duty training when they sustained their fatal injuries? 

e. If the answer to c is negative can Ehlers be considered as traveling directly 
to or from inactive duty training within the meaning of section 106(d), Title 38 
United States Code for the purpose of Veterans Administration benefits? 

f. If it is determined that none of the members were engaged in inactive duty 
training at the time of the accident, can they be considered as traveling from 
the inactive duty training or traveling to the inactive duty training period sched- 
uled to begin at 1800 hours? 

g. What would be the members status if only one four hour training period 
was scheduled, 1300 to 1700 hours, and a portion of that period was set aside 
for the showdown assembly? It is doubtful that the members could have stopped 
at all three homes and returned to the armory between 1430, when the accident 
oeecurred, and 1700 hours when the training period was scheduled to end. 


We note that in question c reference is made to section 204(b) (2), 
Title 37, U.S. Code, which has no application to this case and appears 
to have been a typographical error. The appropriate statutory provi- 
sion intended appears to be 37 U.S.C. 204(h) (2), upon which we are 
basing our answer to that question. 

The inactive duty training involved here appears to have been a 
multiple unit training assembly two (MUTA-2) authorized by 32 
U.S.C. 502(a) (1) which provides in pertinent part as follows: 


(a) Under regulations to be prescribed by the Secretary of the Army * * * 
each company * * * of the National Guard * * * shall— 

(1) assemble for drill and instruction, including indoor target practice, at 
least 48 times each year * * *, 


Pay for members attending such assemblies is authorized by 37 
U.S.C. 206(a) which provides in pertinent part as follows: 


(a) Under regulations prescribed by the Secretary concerned, * * * a member 
of the National Guard * * * who is not entitled to basic pay under section 204 
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of this title, is entitled to compensation, at the rate of 1/30 of the basic pay 
authorized for a member of a uniformed service of a corresponding grade entitled 
to basic pay, for each regular period of instruction, or period of appropriate duty, 
at which he is engaged for at least two hours * * * [Italic supplied.] 

National Guard Regulation 37-104-2 (effective June 1, 1971) pro- 
vides in part in paragraph 2-4a(3) that one of the requirements for 
qualifying for unit training assembly pay is that the member “must 
engage in a period inactive duty training for the time prescribed by 
NGR 350-1,” and, “when a member participates for one period of a 
multiple assembly, he is entitled to pay for such participation on the 
basis of one assembly.” Paragraph 3a of National Guard Regulation 
350-1 defines a multiple unit training assembly two (MUTA-2) as 
two unit training assemblies conducted during one calendar day, and 
a unit training assembly is defined as an authorized and scheduled 
training assembly of not less than 4 hours’ duration. 

Section 1481, Title 10, U.S. Code, provides in pertinent part as 
follows: 


(a) The Secretary concerned may provide for the recovery, care, and disposi- 
tion of the remains of— 
Oe cS * a * * 


(3) any member of the Army National Guard * * * who dies while entitled to 
pay from the United States and while (A) on active duty, (B) performing au- 
thorized travel to or from that duty, (C) on authorized inactive-duty training, 
* * *, [Italic supplied. ] 


Section 318, Title 32, U.S. Code, provides in pertinent part as 
follows: 

A member of the National Guard is entitled to the hospital benefits, pensions, 
and other compensation provided by law or regulation for a member of the 


Regular Army * * * of corresponding grade and length of service, whenever he 
is called or ordered to’ perform training under section 502 * * * of this title— 


* OK ae * * * i 
(2) for any period of time, and is disabled in line of duty from injury while 


so employed. [Italic supplied. ] 
Section 204, Title 37, U.S. Code, provides in pertinent part as 
follows: 


(h) A member of the National Guard is entitled to the pay and allowances 
provided by law and regulation for a member of the Regular Army * * * of 
corresponding grade and length of service, whenever he is called or ordered to 
perform training under section 502 * * * of title 32— 


* * * * * * * 

(2) for any period of time, and is disabled in line of duty from injury while 
so employed. [Italic supplied. ] 

In our decision of October 25, 1963, 43 Comp. Gen. 412, we said that 
when a reservist is ordered to inactive duty training involving multiple 
drills, the period of training extends from the time the member is 
first mustered in until the end of his scheduled inactive duty training 
on that day. Thus, we held that reservists injured at the place of train- 
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ing during a scheduled lunch break, or at a time when no actual duty 
is being performed during a drill, are entitled to the benefits of 10 
U.S.C. 6148(a) (provision of law similar to 32 U.S.C. 318(2), supra) 
since in neither of the cases had the men been released from military 
control at the time the injuries occurred. 

However, we also stated in that decision that tours of inactive duty 
training are for scheduled periods of time and, where such duty is 
to be performed at the headquarters of the member’s Reserve unit, 
do not include travel to and from his home and headquarters, such 
travel not being a part of the inactive duty training. This is true 
whether the travel is by Government vehicle or private automobile and 
the granting of permission to travel during a part of the period 
assigned for the performance of the drill would not increase the mem- 
ber’s rights in any way. See answers to questions (e), (f), and (g), 438 
Comp. Gen. 412, supra. 

In decision B-156628, June 1, 1965, involving a National Guard 
member who was ordered to training consisting of four inactive duty 
training assemblies on consecutive days, and who was injured after 
completion of the drills scheduled for the first day while playing soft- 
ball in the bivouac area, it was held that he may be deemed to have 
received the injuries while in an inactive duty training status within 
the purview of 32 U.S.C. 318(2) since, at the time of the injury, he 
was still under military control in the training area where he was re- 
quired to remain. 

Our decision B-164204 of July 12, 1968, involved a National Guard 
member ordered to 2 consecutive days of annual range firing under 
32 U.S.C. 502, who after performance of the first day’s training, was 
given permission by his unit commander to leave the training area in 
order to visit Hattiesburg, Mississippi, for his own convenience, and 
was injured in an automobile accident during that absence. In that de- 
cision we said that in such circumstances, we could not conclude that 
during the period of his absence from the training area and from 
military supervision he continued to be in an inactive duty training 
status and “was so employed” within the meaning of 32 U.S.C. 318, 
when he was injured. 

In the instant case the three members were mustered in with their 
unit at 1:00 p.m., and apparently participated in the scheduled train- 
ing with their unit at the armory for about 1 hour before leaving for 
their homes-in a private automobile while their unit apparently con- 
tinued to perform the scheduled training exercise. It is our view 
that upon leaving the training area where the scheduled training exer- 
cise was being held to return to their homes to pick up required equip- 
ment and clothing they had apparently forgotten to bring with them 
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and passing out of military control, the three members ceased to per- 
form inactive duty training. 

Since the three members were engaged in inactive duty training for 
only about 65 minutes, for the purposes of 37 U.S.C. 206(a) and the 
regulations issued pursuant thereto, they were not engaged in inactive 
duty training for a sufficient length of time to be entitled to pay 
under that statute. Also, they were not employed in inactive duty 
training at the time of the accident for the purposes of 32 U.S.C. 
318(2) and 37 U.S.C. 204(h) (2). Since the two deceased members 
were not entitled to pay from the United States and were not on au- 
thorized inactive duty training at the time of their deaths, their situ- 
ation did not meet the requirements of 10 U.S.C. 1481(a) (3). Hence, 
questions a, b, and ¢ are answered in the negative. 

We assume that questions d and f were asked in regard to possible 
payment of a death gratuity as provided by 32 U.S.C. 321 in the cases 
of Krueger and Dittmer. Subsection 321(a) (3) authorizes the payment 
of such gratuity to or for the survivor of a member of the National 
Guard who, when authorized or required by proper authority, as- 
sumed an obligation to perform training or duty under certain statutes 
including 32 U.S.C. 502 and who dies while traveling directly to or 
from that duty. 

While their intentions may have been to return to the armory to 
participate in the inactive duty training assembly beginning at 6:00 
p.m., it seems clear that at the time of the accident, the three members 
were traveling from the inactive duty training assembly which had 
begun at 1:00 p.m. The record indicates that the accident occurred on 
the most direct route from the armory to both Ehlers’ and Krueger’s 
homes and, while it was not the most direct route to Dittmer’s home, 
considering the fact that the three members were traveling together 
in one automobile, the route being followed appears overall to have 
been a direct route by which they could have stopped at all three 
homes. Cf. 48 Comp. Gen. 762 (1969). 

Accordingly, for the purpose of 32 U.S.C. 321(a) (3), questions 
d and f are answered by saying that at the time of the accident all 
three members were traveling directly from the inactive duty training 
period which had begun at 1:00 p.m. 

Question e should be submitted to the Veterans Administration for 
determination since 38 U.S.C. 106(d) is a statutory provision within 
that agency’s purview and not within our jurisdiction. See 38 U.S.C. 
211(a). Questions d and f should also be submitted to the Veterans 
Administration for determination in relation to statutes administered 
by that agency. 

In answer to question g, if only one 4-hour training period had been 
scheduled (1:00 p.m. to 5:00 p.m.) with a portion of that period set 
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aside for the showdown inspection, the members’ status in relation 
to the statutory provisions within our jurisdiction discussed above 
would have been the same, that is, they would not have been engaged 
in inactive duty training for a sufficient length of time to be entitled 
to pay under 37 U.S.C. 206(a), they would not have been engaged in 
inactive duty training at the time of the accident for the purposes 
of 32 U.S.C. 318(2) and 37 U.S.C. 204(h) (2), they would not have 
met the requirements of 10 U.S.C. 1481(a) (3), and they would have 
been traveling directly from that inactive duty training period for the 
purpose of 32 U.S.C. 321(a) (3). 


[ B-175975 J 


Subsistence—Per Diem—Dependents—Transfer of Employee 


Since the Office of Management and Budget Circular No. A—56 provides the per 
diem payable to a civilian employee for his dependents traveling with him inci- 
dent to a change of official station should be computed on the basis of a per- 
centage of the per diem rate the employee would receive if traveling alone, an 
employee who paid varying per diem rates while traveling with his spouse on 
a househunting trip to seek a residence at his new station and in connection 
with travel performed with his dependents from his old to his new station is 
entitled to a per diem allowance for his dependents computed by using the 
average single rate applicable to the rooms occupied as the base upon which the 
dependents’ per diem is calculated. 


To A. A. Fusco, Office of Economic Opportunity, July 17, 1972: 

Further reference is made to your letter of May 8, 1972, requesting 
our decision as to the proper rate of per diem payable to Mr. Augustin 
T. Gurule, an employee of your agency, while traveling to seek resi- 
dence quarters at his new station and while traveling from his old to 
his new station, incident to a transfer of station from San Francisco, 
California, to Dallas, Texas. 

All travel involved was performed in January 1972. During the 
travel to seek residence quarters Mr. Gurule was accompanied by his 
spouse. The lodging receipt from the employee’s motel in Dallas shows 
a daily charge plus tax of $16.76. During the actual transportation 
of the employee, his spouse, and dependent daughter, to the new 
duty station, lodging was secured at various locations at varying rates. 
Paragraph 6.3c, Office of Management and Budget Circular No. A-7, 
revised effective October 10, 1971, specifies that the per diem rate of 
an employee is computed by adding the average cost of lodging to a 
suitable allowance for meals and miscellaneous expenses. You request 
our decision as to which of the following methods of computing per 
diem is correct. 

Mr. Gurule obtains and certifies as to the single rate applicable to the 
room(s) which he occupied with his dependent(s). The average rate (single) 


will be used in computation of his per diem thus forming the base upon which 
the dependent (s) per diem is calculated or; 
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Divide the actual amount paid for the room(s) by the number of persons 
occupying the room(s). The average cost of lodging per person thus obtained 
will be used in determining the daily per diem for the employee and provide 
the base for the computation of per diem for his dependent(s). 

Circular No. A-56 issued by the Office of Management and Budget 
provides for the payment of a per diem allowance for the spouse who 
accompanies the employee on a househunting trip incident to a change 
of official station which amounts to 75 per centum of the per diem 
allowance authorized for the employee; also, in connection with travel 
between the old and new stations the dependents when they accom- 
pany the employee are authorized a per diem allowance based on a 
percentage of the per diem rate authorized for the employee. We 
believe such regulations contemplate that the per diem for the spouse 
or other dependents as the case might be should be computed on the 
basis of the per diem rate an employee would receive if he were travel- 
ing alone. Therefore, the first suggested method for computing the per 
diem entitlements is approved. 

The voucher is returned herewith for handling in accordance with 
the above. 


[ B-176491 J 


National Guard—Pay, Ete., Entitlement—Disaster Relief Duty 
Ordered by State 


The duty performed by National Guard units ordered by the State of Pennsyl- 
vania to aid in the disaster relief necessitated by the extensive flooding in the 
State may be considered as the annual summer training of the units within the 
purview of 32 U.S.C. 502, and Federal funds used for pay and allowance purposes, 
even though ordinarily section 502 training is conducted in accordance with 
established training policies, standards, and programs approved by the Depart- 
ment of the Army and Department of the Air Force in coordination with State 
National Guard organizations, in view of the broad discretion vested in the Secre- 
taries concerned to regulate the training of National Guard units. 


To the Secretary of the Army, July 17, 1972: 

This refers to your letter dated July 12, 1972, requesting advice as 
to whether we would be required to object to the use of Federal funds 
under the circumstances outlined in your letter. 

It is pointed out in your letter that due to extensive floods during 
the month of June 1972 the Commonwealth of Pennsylvania ordered 
a number of National Guard units to duty. These units, you say, have 
performed and are performing outstanding service in the relief of 
personal hardships and material losses suffered by the people of 
Pennsylvania. 

Although action to call the National Guard units to duty on June 22, 
1972, was initiated by the Commonwealth, you state that request has 
now been made that the Department of the Army designate that duty 
as annual summer training of the units, to be financed by Federal 
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funds. You say that you consider such action to be appropriate since 
this disaster relief situation has afforded the units an unparalleled 
opportunity to test their organization, procedures and equipment 
under actual emergency conditions rather than simulated situations. 

This duty, it is said, provides an excellent measure of the discipline 
and leadership of the units. Radio communication and troop movement 
procedures have undergone the severest possible tests. Logistical units 
Have been put to the test of moving thousands of tons of relief supplies. 
In the case of medical units, invaluable training under field conditions 
has been provided. 

You stated that the situation fully warrants a determination that 
the duty constituted proper and adequate annual field training for 
these units and that you now propose to make a determination that 
the duty performed shall be considered as annual active duty Federal 
training, effective June 22, 1972, under the provisions of 32 U.S. Code 
502. Funds to cover pay and allowances of National Guard members 
for annual active duty training have been appropriated and are avail- 
able under the heading “National Guard Personnel, Army” for both 
fiscal years 1972 and 1973. You therefore request a decision as to 
whether such appropriations are available for disaster relief duty in 
the event you determine that the duty performed shall be considered 
as annual active duty Federal training. 

Section 502, Title 32, U.S. Code, provides in pertinent part as 
follows: 

_ (a) Under regulations to be prescribed by the Secretary of the Army or the 
Secretary of the Air Force, as the case may be, each company, battery, squadron, 


and detachment of the National Guard, unless excused by the Secretary con- 
cerned, shall— 


a * * “ * % & 


(2) participate in training at encampments, maneuvers, outdoor target prac- 
tice, or other exercises, at least 15 days each year. 
* * * * * * a 


(f) Under regulations to be prescribed by the Secretary of the Army or Secre- 

tary of the Air Force, as the case may be, a member of the National Guard may— 
(1) without his consent, but with the pay and allowances provided by law; or 
(2) with his consent, either with or without pay and allowances; 


be ordered to perform training or other duty in addition to that prescribed under 
subsection (a). Duty without pay shall be considered for all purposes as if it 
were duty with pay. 

The regular 15-day annual training and any additional training 
is performed in State Guard status but the training programs con- 
ducted are such as are approved by the Department of the Army and 
the Department of the Air Force in coordination with the State 
National Guard organizations. While ordinarily such training is con- 
ducted in accordance with established training policies, standards and 
programs (See National Guard Regulation 350-1), in view of the 
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broad discretion vested in the Secretaries concerned to regulate such 
training we would not be required to object to the use of Federal funds 
for pay and allowance purposes in the event you determine that such 
disaster relief duty shall be considered as annual active duty Federal 
training. 


[ B-158368 J 


Foreign Governments—Military Assistance—Grants by Other Than 


Defense Department 


In the implementation of section 402 of the Foreign Assistance Act of 1971 (22 
U.S.C. 2321b), the Department of Defense required to consider the value of an 
excess Defense article ordered by any department, agency, or establishment, ex- 
cept AID, as an expenditure made from funds appropriated under the Foreign 
Assistance Act of 1961 for military assistance, unless the ordering agency certifies 
to the Comptroller General that the excess Defense article is not to be transferred 
by grant to a foreign country or international organization, may charge during 
fiscal year 1972 the amounts not covered by a certification to the appropriate 
funds, and may adopt interim procedure beginning with fiscal year 1973, for the 
use of a “blanket” certification to be renewed each year, since these procedures 
will ensure congressional control of the distribution of surplus arms. 


To the Secretary of Defense, July 18, 1972: 

By letter dated May 30, 1972, with enclosures (reference SP), the 
Assistant Secretary of Defense (Installations and Logistics) requested 
our views on a letter dated May 30, 1972, sent by him to the General 
Services Administration (GSA) relating to an interim procedure for 
implementing the requirements of section 402 of the Foreign Assistance 
Act of 1971, Public Law 92-226, dated February 7, 1972. 

Section 402, in pertinent part, amends section 8 of the act of 
January 12,1971, 22 U.S. Code 2321b, to provide in part: 


* * * “Subject to the provisions of subsection (b), the value of any excess 
defense article granted to a foreign country or international organization by any 
department, agency, or independent establishment of the United States Govern- 
ment (other than the Agency for International Development) shall be considered 
to be an expenditure made from funds appropriated under the Foreign Assistance 
Act of 1961 for military assistance. Unless such department, agency, or establish- 
ment certifies to the Comptroller General of the United States that the excess 
defense article it is ordering is not to be transferred by any means to a foreign 
country or international organization, when an order is placed for a defense 
article whose stock status is excess at the time ordered, a sum equal to the value 
thereof shall (1) be reserved and transferred to a suspense account, (2) remain 
in the suspense account until the defense-article is either delivered to a foreign 
country or international organization or the order therefor is canceled, and (3) be 
transferred from the suspense account to (A) the general fund of the Treasury 
upon delivery of such article, or (B) to the military assistance appropriation for 
the current fiscal year upon cancellation of the order.” 


This provision was placed in the bill by the Senate Committee on 
Foreign Relations which, on page 54 of Senate Report 92-404, dated 
October 21, 1971, explains the provision as follows: 
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Section 402—Restrictions on Excess Defense Articles 


This section amends section 8(a) of the Foreign Military Sales Act Aiend- 
ments of 1971 to (1) increase the ceiling on the value of excess articles that may 
be given to foreign countries without a charge against appropriations for military 
grant assistance, and (2) require that all excess detense articles provided to a 
country (except Vietnam, see below) or international organization on a grant 
basis by any U.S. Government agency or department (except the Agency for 
International Development, see below) be treated in a like manner to excess 
defense articles provided by the Department of Defense to foreign countries under 
the authority of Part II of the Foreign Assistance Act of 1961, as amended. 

There have been reports to the effect that the CIA has provided and is providing 
surplus arms to foreign forces in Southeast Asia. If this is true, Congress’ efforts 
to bring the distribution of surplus arms under control is being circumvented. 

Hence, the objective of the provisions in subsections (1) and (3) is to ensure 
that any grants of excess defense articles by the Central Intelligence Agency, for 
example, be applied to the annual ceiling on surplus military equipment or, once 
the ceiling is reached, charged against the appropriation for military assistance. 
Only by making these limitations applicable to other Government agencies and 
departments, like the CIA, can Congress keep account of the distribution of these 
arms and hold the program within meaningful limits. 

AID’s use of excess military equipment is excluded from the provisions of this 
section because of its use of many of these items, such as vehicles or engineering 
equipment, for economic assistance programs. Moreover, the provisions of this 
section are not to apply to the distribution of surplus arms in Vietnam until 
July 1, 1972, when funding for military aid to that country will be resumed under 
the regular military assistance program authorized by the Foreign Assistance Act. 


In other words this law, in essence, requires the Department of 
Defense to consider the value of any excess Defense article ordered by 
another Federal agency (except the Agency for International Develop- 
ment (AID) ) as an expenditure made from funds appropriated under 
the Foreign Assistance Act of 1961, 22 U.S.C. 2151 note, for military 
assistance, unless the ordering agency certifies to the Comptroller Gen- 
eral that the excess Defense article is not to be transferred by grant to 
a foreign country or international organization. The legislative history 
states that the provision is meant to ensure that congressional efforts 
to control the distribution of surplus arms are not being circumvented. 

The procedure proposed for fiscal year 1972, as set forth in the 
Assistant Secretary’s letter to GSA is as follows: 

We have previously requested the Defense Supply Agency to solicit your assist- 
ance, in view of your overall responsibilities for administering the excess and 
surplus personal property program, to obtain this information from the Federal 
Civil Agencies involved. Specifically, we require (a) the total dollar value at ac- 
quisition cost of excess Defense articles transferred to each Federal Agency dur- 
ing Fiscal Year 1972 (1) which was subsequently transferred or will be trans- 
ferred to foreign recipients, and (2) which was not subsequently transferred to 
foreign recipients; (b) that all Federal Agencies be notified of the certification 
requirement to the Comptroller General pursuant to the aforementioned law. 
The information requested above will assure compliance with the law on a retro- 
active basis for Fiscal Year 1972 and will serve to notify the Federal Agencies of 
the certification requirements of the law. * * * 

Under the procedure proposed for fiscal year 1972, as we under- 
stand it, the agencies which acquired excess Defense articles in such 
year will advise GSA—which in turn will advise your Department— 


as to the total dollar acquisition cost of such articles, including a 
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breakdown of the dollar acquisition cost of the articles that were or 
will be transferred to foreign recipients. Where appropriate, such 
agencies will certify to the Comptroller General as to the articles— 
including the dollar acquisition cost—which have not been and will 
not be transferred to foreign recipients. We understand that your 
Department will charge the appropriate funds for those amounts not 
covered by a certification. We have no objection to this procedure for 
fiscal year 1972. 

As to the proposed interim procedure, which is to be effective at 
the latest with the start of fiscal year 1973 (ie., July 1, 1972), the 
Assistant Secretary’s letter to GSA reads as follows: 

In addition, and as an interim measure, pending development of final proce- 
dures and formal revisions to the Federal Property Management Regulations 
(FPMRs), we intend, subject to the approval of the Comptroller General, to 
make the following procedures applicable to the transfer of excess Defense 
articles to all other Federal Agencies, effective as soon as possible but not later 
than July 1, 1972: 

a. Identification and listing of those Federal Agencies which certify to the 
Comptroller General that they will not order excess Defense articles for sub- 
sequent transfer by any means to a foreign country or international organiza- 
tion. These Agencies will not be required to submit a notification of certification 
to the DoD on each article requested for transfer. 

b. Federal Agencies not identified in accordance with subparagraph a above 
will, when applicable, submit a certification to the Comptroller General and 
a notification thereof to DoD for each article requested for transfer, prior 
to release by the DoD. A sample notification of certification to the DoD is 
provided as an enclosure. 

ec. Requests from agencies which do not provide a certification under the 
procedures prescribed in subparagraph a and b above will be forwarded to the 
Defense Security Assistance Agency (DSAA) for review and approval/dis- 
approval of the transfer. 

The interim procedure, as we understand it, would permit the use of 
a “blanket” certification from those agencies which will state that 
they will not order excess Defense articles for subsequent transfer by 
any means to a foreign country or international organization; these 
agencies will not. be required to submit a certification to the Comp- 
troller General or a notification of certification to the Department of 
Defense on each article requested for transfer. Agencies not executing 
a “blanket” certification will be required to submit a certification to 
the Comptroller General and a notification thereof to the Defense 
Department for each article requested for transfer prior to release 
of the articles by your department, except that requests from agen- 
cies for articles which are not covered by a certification will be trans- 
mitted to the Defense Security Assistance Agency for review and 
either approval or disapproval and, when approved, the articles so 
transferred shall be considered to be an expenditure made from funds 
appropriated under the Foreign Assistance Act of 1961 for military 
assistance. 
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The Assistant Secretary asks in particular whether we have any 
legal objection to the use of a “blanket” certification. He states: 

* * * We believe such a certification would meet the requirements of the law 
in that it would be continuing in nature until revoked by the agency. Thus, as 
required by law, a certification would, in effect, be made each time a Defense 
article was ordered. The economies of such blanket certification procedure 
appear obvious when compared to a procedure which would require each Gov- 
ernment Agency to provide a new certification on a separate piece of paper 
each and every time a Defense article is ordered. 

We have reviewed the proposed interim procedures and have no ob- 
jection to them from either a legal or audit standpoint. Insofar as the 
“blanket” certification is concerned, we agree with the position ex- 
pressed by the Assistant Secretary that a “blanket” certification could 
be viewed as continuing in nature (until revoked) so that’ the certifi- 
cation would, in effect, be made each time a Defense article was or- 
dered. Moreover, it does not appear to us that congressional control 
over excess Defense articles necessarily would be more certain if a 
certification is required upon the ordering of each article than if a 
“blanket” certification is executed at the beginning of each fiscal year. 
Accordingly, we feel the use of a blanket certification would comply 
with the requirements of section 402 of Public Law 92-226. However, 
we feel such certification should be made at least once each fiscal year 
to cover articles ordered during that year. 

Considering the foregoing, and subject to the last mentioned quali- 
fication, we perceive no objection to the proposed interim procedures 
(including the “blanket” certification) insofar as they are described 
in the Assistant Secretary’s letter with enclosures. Of course, the 
exact details of the interim and permanent procedures will have to 
be worked out among the interested agencies. We might further state 
that at this time we see no reason to object to the incorporation of the 
“blanket” certification procedure, if such is determined to be useful, 
into the more permanent procedures which will be developed for 
implementing section 402 of Public Law 92-226. 


[B-176218] 


Contracts—Subcontracts—Bid Shopping—Listing of Subcon- 
tractors—Compliance Requirement 


The low bid for the performance of a boiler replacement and fuel conversion 
project that failed to list the names of manufacturers or fabricators that would 
perform two categories of the work of the project to be subcontracted properly 
was rejected as nonresponsive since the principles enunciated in 49 Comp. Gen. 
120 that the subcontractor listing requirement does not apply to firms assembling 
off-the-shelf items do not encompass manufacturers or fabricators, who, although 
using off-the-shelf items, must conform to specifications, as the purpose of the list- 
ing requirement is to discourage bid shopping and encourage competition among 
construction subcontractors. Therefore, as other bids received were unreasonably 
priced, the discarding of all bids and the use of negotiation procedures to accom- 
plish the project were in accordance with 41 U.S.C. 252(c) (14). 
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Bids—Prices—Reduction Propriety—Reduction After Cancella- 
tion of Invitation 


A price reduction from the second low bidder after the discarding of bids, because 
the low bid was nonresponsive and the remaining bids received were unreasonable 
as to price, was properly rejected since a bid determined to be unreasonably high 
cannot be said to be that of the “otherwise successful” bidder who pursuant to 
section 1—2.305 of the Federal Procurement Regulations is entitled voluntarily to 
reduce its bid after bid opening. Therefore, the decision to cancel the invitation 
for bids and resolicit the procurement under 41 U.S.C. 252(c) (14), which permits 
the use of negotiation procedures where bid prices after advertising are unreason- 
able, was a proper determination. 

To the Acting Administrator, General Services Administration, 


July 21, 1972: 

We refer to a supplemental report dated July 7, 1972, and an initial 
report of June 27, 1972, from your General Counsel, on the protest of 
W. G. Cornell Co. of Washington, Inc., and John C. Grimberg Com- 
pany, Inc., a joint venture (Cornell-Grimberg), against the award of 
a contract to the Limbach Company (Limbach) under an invitation 
for bids (IFB) covering project No. 08001/08002, for boiler replace- 
ment and fuel conversion at the Central and West Heating Plants, 
Washington, D.C. Also, your General Counsel discussed the protest 
of Limbach against an award to Cornell-Grimberg and the failure 
to make an award to Limbach under the IFB. 

Cornell-Grimberg, the second low bidder, with a base bid of 
$14,700,000, protested against an award to Limbach, the low bidder, 
with a base bid of $13,890,000, alleging that its bid is nonresponsive 
to the listing of subcontractors requirements of the IFB. Your Gen- 
eral Counsel reports that, subsequent to a review of, and agreement 
with, the allegations of Cornell-Grimberg, the contracting officer 
rejected the Limbach bid as nonresponsive. In addition, the contract- 
ing officer rejected the Limbach bids of Cornell-Grimberg and Norair 
Engineering Corp. as unreasonable as to price. All bidders were noti- 
fied of the contracting officer’s determination and of the intention to 
negotiate a contract pursuant to the authority in 41 U.S. Code 252(c) 
(14), permitting the use of negotiation procedures where bid prices 
after advertising are not reasonable. 

In the initial report on the Cornell-Grimberg protest, your Gen- 
eral Counsel advised that, upon further consideration, the contract- 
ing officer believed that the Limbach bid was responsive. However, the 
supplemental report, based on additional review and analysis, takes the 
position that the initial report was in error and that the Limbach bid 
is, in fact, nonresponsive. Moreover, the contracting officer refuses 
to accept a unilateral bid price reduction of $500,000 tendered by 
Cornell-Grimberg approximately 1 week after bid opening. There- 
fore, the contracting officer lifted the suspension of the receipt of 
offers under the negotiated resolicitation and set a closing date of 
July 11, 1972. 

The IFB contained the standard GSA listing of subcontractors 
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clause which provides for the listing of subcontractors by bidders for 
various specified categories of work, two of which were “Flue-gas 
Dust Collection [System]” and “Control Systems.” The IF'B specifica- 
tions disclose that the major portion of the flue-gas dust collection 
system involves the furnishing of an electrostatic precipitator by a 
precipitator manufacturer. Similarly, the control systems portion of 
the specifications provides that all control equipment shall be provided 
as a system by a single experienced manufacturer. To fulfill the work 
requirements of the flue-gas dust collection system, Limbach listed 
itself on the subcontractors listing form and also an electrical firm. 
Further, Limbach listed itself for the control systems portion. Lim- 
bach did not list as subcontractors the manufacturers or fabricators 
of either the precipitator or control systems. Both Cornell-Grimberg 
and Norair listed manufacturers or fabricators for the two categories. 

Your General Counsel’s present position, as subscribed to by counsel 
for Cornell-Grimberg, points to this failure to list the respective 
manufacturers or fabricators for the two categories to justify the 
nonresponsiveness of the Limbach bid. He invites our attention to 
those portions of the subcontractors listing clause which warn bidders 
that the failure to list subcontractors for every category, or portion 
thereof, as applicable, will result in the rejection of the bid as non- 
responsive. In addition, he relies, in support of his position, on the 
following excerpt from the clause: 

The term “subcontractor” for the purpose of this requirement shall mean 
the individual or firm with whom the bidder proposes to enter into a subcontract 
for manufacturing, fabricating, installing, or otherwise performing work under 
this contract pursuant to the project specifications applicable to any category 
included on the list. [Italic supplied. ] 

The decision in 49 Comp. Gen. 120, at page 123 (1969), construed 
the effect of language identical to that quoted above, as follows: 

* * * We are of the view that such language was intended to encompass only 
those manufacturers and fabricators whose products are specially made to con- 
form with particular IFB specifications, and not to firms such as those under 
consideration here who merely assemble off-the-shelf items. * * * 

With that decision in mind, your General Counsel rationalizes the 
basis for his conclusion, as follows: 

There is, to our knowledge, no dispute as to the fact that the successful bidder 
will have to subcontract out the manufacturing or fabricating of the control 
system and the precipitator, and that the holder of these subcontracts must per- 
form work under this contract (at lease supervision) at the site. It is apparent 
therefore, that under the literal wording of [the above-quoted paragraph] * * * 
such manufacturers would be a “subcontractor” required to be listed. The sole 
question is whether the principles enunciated in 49 Comp. Gen. 120 are sufficiently 
broad to exclude from the definition of subcontractor the manufacturers of the 
control system and the precipitator. 

The basis for the determination that the manufacturers and/or fabricators are 
subeontractors and consequently must be included in the listings in question is 
that (1) although the components included are substantially “off-the-shelf” items, 
the systems must be specially manufactured or fabricated pursuant to the project 


specifications, and some major components of the precipitator must be specially 
fabricated for the purpose of this contract, and (2) the manufacturers of both 
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the control and precipitator systems are required to perform work at the site, 
such as supervision of installaton, testing of operation, and instruction in use. 

* * * Hven assuming that ninety per cent of the cost of the components of the 
precipitator category are off-the-shelf items, it is our position that the degree of 
design and engineering required, the critical importance of the ten per cent 
specifically fabricated components, and the on-site duties of the manufacturers 
require the manufacturers to be treated as subcontractors rather than mere 
suppliers. 

We conclude, after review of the entire record as supplemented by 
conferences with the interested parties, that the failure of Limbach 
to list the respective manufacturers involved in the performance of 
the two categories in question rendered its bid nonresponsive. In so 
concluding, we subscribe to the above-quoted position of your General 
Counsel that bidders were required to list subcontractors who would 
specially fabricate significant portions of the precipitator and who 
would perform substantial on-the-site work relating to the precipitator 
and the control system. 

We believe your General Counsel’s position is a reasonable interpre- 
tation of the contract documents, but we also understand the under- 
lying considerations which prompted Limbach to complete the sub- 
contractor listing form in the manner evidenced by its bid. However, 
in our opinion, the listing form, while lacking a degree of specificity, 
afforded adequate information, when read in the light of the IF'B spec- 
ifications, to permit a bidder to properly complete the form. 

With respect to the propriety of the PBS refusal tu accept the Cor- 
nell-Grimberg price reduction, the record reveals that the contracting 
officer had rejected all bids, including the Cornell-Grimberg bid, as 
unreasonable as to price before receipt of the price reduction. There- 
fore, we have no basis upon which to object to such refusal since a bid 
determined to be unreasonably high cannot be said to be that of the 
“otherwise successful” bidder who is entitled voluntarily to reduce its 
bid after opening. This is the context of section 1-2.305 of the Federal 
Procurement Regulations. Moreover, the record shows that Cornell- 
Grimberg, although it had received no official communication of the 
rejection before offer of the reduction, was aware of the contemplated 
action to reject on the basis of price unreasonableness. See. B-167299, 
August 11, 1969 ; and B-157055, February 17, 1967. 

Therefore, we concur with the decision to cancel the IFB and to 
resolicit the procurement under negotiation procedures. 


[ B-175781 J 


Officers and Employees—Transfers—Relocation Expenses— 
‘Settlement Date” Limitation on Property Transactions—Extension 


Notwithstanding the contract for the sale of a residence incident to a permanent 
change of station that had been entered into within the 1-year time limit pre- 
seribed by section 4.le of Office of Management and Budget Circular No. A-56 
had been canceled, and that a subsequent contract of sale with another pur- 
chaser was not executed until shortly after the expiration of the 1-year period. 
the cost of selling the residence may be reimbursed to the employee under section 
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4.1e, since the head of an agency, or his designee, may extend the time limitation 
in situations other than litigation, and a reasonable relationship between the 
sale or purchase of a residence and a station transfer may be assumed when a 
contract had been entered into in the initial year, regardless of whether it had 
been canceled and was not in existence at the expiration of the initial year. Con- 
trary holdings overruled. 


To Gilbert H. Dawson, National Security Agency, July 24, 1972: 

This refers to your letter dated April 20, 1972, with enclosures, 
reference Serial: N41/0537F, requesting an advance decision on the 
claim of Mr. Robert C. Tarr, a civilian employee of the National 
Security Agency, for costs of selling a residence pursuant to a perma- 
nent change of station from Fort George G. Meade, Maryland, to 
Friendship Annex ITI, Friendship, Maryland. 

Your letter enclosures indicate that the employee commenced his 
duty at the new station on July 13, 1970, and executed a contract of 
sale on his Vienna, Virginia, residence on March 27, 1971. The pur- 
chaser’s loan application was never perfected since the financing source 
reported that alleged bank deposits were not verified and that domestic 
difficulties complicated the possibility of loan approval. Under these 
circumstances the prospective purchaser sought a release from the 
contract of sale which the employee accepted in consideration of the 
purchaser’s forfeiture of his deposit. The release agreement was 
executed July 3, 1971; however, a subsequent contract of sale was not 
executed with another purchaser until July 23, 1971. 

Your letter states that the chairman of the “DIRNSA PCS Com- 
mittee” approved an extension of the settlement period for the sales 
contract executed on July 23, 1971, to September 17, 1971. You raise a 
question whether such extension was valid inasmuch as the first con- 
tract of sale was effectively canceled on July 3, 1971, and a second 
contract was not in existence until July 23, 1971, or “nine days after 
the initial one-year period had expired.” 

Section 4.1e of Office of Management and Budget (OMB) Circular 
No. A-56, revised June 26, 1969, provides that the head of an agency 
or his designee may extend the 1-year time limit for purchasing a resi- 
dence only in those cases, other than situations involving litigation, 
when he determines that circumstances justifying the exception exist 
which preclude settlement within the initial 1-year period of the 
sale/purchase contract entered into in good faith by the employee 
within the initial 1-year period. 

Our Office has held that section 4.1e authorizes an extension of the 
1-year limitation for settlement (other than litigation) only for an 
existing purchase or sale contract which was entered into during the 
initial 1 year following a transfer of official station. See B-171882, 
April 2, 1971; B-168392, December 16, 1969, and June 12, 1970. 

Apparently the basis for the requirement that a contract of sale or 
purchase be entered into during the initial 1-vear period before an 
extension of time could be granted was to ensure timely sale or pur- 
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chase of a residence and to show a reasonable connection between such 
a transaction and the transfer of official station. Upon further con- 
sideration of this subject matter our view is that a reasonable relation- 
ship between the sale or purchase of a residence and a transfer of 
station may be assumed when a contract has been entered into the 
initial year regardless of whether it has been canceled and thus not in 
existence at the expiration of the initial year. We note that the regula- 
tion is silent as to any requirement that a contract be in existence at 
the end of the 1-year period. Accordingly, we now hold that under the 
circumstances related the head of an agency is not precluded from 
granting an extension of time in any case where a contract has been 
entered into during the initial year but canceled before the expiration 
thereof. The decisions cited in the preceding paragraph and others 
similar thereto no longer will be followed. 

In the instant case an extension was actually granted based on a 
contract entered into during the first year. Accordingly, the voucher 
with supporting papers is returned herewith and may be processed for 
payment if otherwise correct. 


[ B-173735 J 


Contracts—-Default—Procurement From Another Source— 
Excess Cost Liability—Disposition of Collection 


The excess costs that are due the Government incident to a replacement con- 
tract awarded upon default by the original contractor may be deducted from 
the amount earned but withheld from the defaulting contractor and the excess 
costs transferred from the appropriation account in which held to the miscel- 
laneous receipts account “3032 Miscellaneous recoveries of excess profits and 
costs” in accordance with the general rule that excess costs recovered from 
defaulting contractors or their sureties are required by section 3617, Revised 
Statutes, 31 U.S.C. 484, to be deposited in the Treasury as miscellaneous receipts. 
Furthermore, there is no distinction between amounts earned by but withheld 
from defaulting contractors and those recovered from voluntary payments, liti- 
gation, or otherwise. 


To Paul J. Grainger, United States Department of Agriculture, 
July 25, 1972: 

Reference is made to your letter dated July 6, 1971, received here 
on July 30, concerning a voucher that has been presented to you for 
certification which proposes to transfer the sum of $2,464.65 from the 
appropriation account “12-20X8102(11), Federal Aid Highways 
Trust Fund” to the miscellaneous receipts account “3032 Miscellaneous 
recoveries of excess profits and costs.” 

It is explained in your letter that— 

* * * This amount represents excess costs due to a replacement contract 
awarded to complete work started and defaulted by the original contractor, R. D. 
Bottorff. When the default occurred, there was $4,136.00 earned by Bottorff, but 
unpaid. Of this amount $1,085.86 is due the Department of Labor for violation 
of the Service Contract Act, 41 U.S.C. 351, et seq. After payment to the Depart- 
ment of Labor there remains in the appropriation $3,050.14 earned, but unpaid 
to the defaulting contractor, Bottorff. As previously mentioned $2,464.65 is 


scheduled for deposit to Miscellaneous Receipts. Prior to effecting this transfer 
we request your ruling as to the proper disposition of excess costs. 
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You refer to our decisions 8 Comp. Gen. 284 (1928) ; 10 zd. 510 
(1931) ; 14 éd. 106 (1934) ; 40 id. 590 (1961) ; 44 éd. 623 (1965) ; and 
46 id. 554 (1966), all of which articulate the general rule that excess 
costs recovered from defaulting contractors or their sureties are re- 
quired by section 3617, Revised Statutes, 31 U.S. Code 484, to be 
deposited into the Treasury as miscellaneous receipts. However, you 
state that in none of the decisions that you have reviewed have you 
found specific discussion clarifying whether amounts earned and not 
paid must be deposited as a collection. The decision appearing in 8 
Comp. Gen. 284 is stated to be the closest but you feel that it is ambigu- 
ous and you are not sure that there properly was considered therein 
the difference between unexpended funds and collections or recoveries. 

While the decision in 8 Comp. Gen. 284 required that an amount 
earned by and withheld from the defaulting contractor be deposited 
into the Treasury as miscellaneous receipts, the question primarily 
involved therein was whether or not the amount should instead be 
deposited into the reclamation fund pursuant to a statutory provision 
providing generally that all moneys received in connection with opera- 
tions of the reclamation law be deposited into the reclamation fund. 

The decisions 10 Comp. Gen. 510 and 14 Comp. Gen. 106 likewise 
concerned amounts earned by and withheld from defaulting contrac- 
tors and which were required to be deposited as miscellaneous re- 
ceipts; however there was not discussed therein any distinction 
between amounts earned but unpaid and amounts otherwise recovered 
from defaulting contractors. 

The case in 44 Comp. Gen. 623 concerned, in part, an earned but 
withheld amount to be taken into consideration for the purpose of 
computing the amount of excess costs to be recovered from the default- 
ing contractor. While it was not specifically stated in that decision that 
the amount withheld properly might remain in the appropriation or 
whether it must be deposited as miscellaneous receipts, the general 
rule with respect to disposition of excess costs was set out therein 
and reference was made to 8 Comp. Gen. 284 and 14 7d. 106 which, as 
stated above, required such amounts earned but withheld to be de- 
posited as miscellaneous receipts. 

The most recent decision which you referred to, 46 Comp. Gen. 554 
(1966), concerned the withholding of an amount owing to the de- 
faulting contractor under a contract other than the contract under 
default. While that amount as well as any that might otherwise be col- 
lected as excess costs were directed to be deposited as miscellaneous 
receipts, no distinction was drawn between amounts withheld and those 
otherwise recovered. 

The remaining decision referred to in your letter, 40 Comp. Gen. 
590, as partially quoted in the letter permitted the balance remaining 
under the defaulted contract to be used for reprocurement, but no 
portion of such balance had been earned by the defaulting contractor. 
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The decision also repeated the general rule that amounts recovered 
from defaulting contractors are required to be deposited into the 
Treasury as miscellaneous receipts. It found no authority whereby any 
excess costs recovered from the defaulting contractor or his surety 
could be used to reimburse the appropriation involved: but held that 
such excess costs need not be considered in computing statutory maxi- 
mum cost limitations. There were not for consideration any amounts 
earned by the defaulting contractor but not paid to him. Such case, 
therefore, is not relevant to the matter here involved. 

We agree with your observation that in the decisions involving re- 
covery of excess costs there has been little or no discussion regarding 
the distinction to be made between amounts earned by but withheld 
from defaulting contractors and those recovered through voluntary 
payments, litigation, or otherwise, nor, in general, do we believe any 
distinction properly can be made. 

Accordingly, and if otherwise correct, the voucher which is re- 
turned herewith properly may be certified. 


[ B-174012 J 


Contracts—Negotiation—Competition—Aggregate Award Basis 
Effect 


The cancellation of a request for proposals (RFP) for the inspection, mainte- 
nance, and repair of three types of electron microscopes because the specifications 
were considered inadequate for competitive procurement, and the reissuance 
of the RFP on the basis an award ‘‘would be made in the aggregate, price, and 
other factors considered,’ did not result in the price competition contemplated 
by section 1—8.807-1(b) (1) of the Federal Procurement Regulations since sepa- 
rate awards under the initial RFP would have obtained the services for less. 
Therefore, since justification for an aggregate award is sound only if the 
Government realizes a substantial savings from the consolidation, the aggregate 
award requirement was both unnecessary and improper, and rejection of the 
low offeror (on two items) who had not complied with the aggregate require- 
ment was not justified. 


Bidders—Qualifications—Capacity, Ete.—Technical Criteria Utili- 
zation 


Where offerors were not required to submit technical proposals to service electron 
microscopes but only to offer to conform to the best practices of the industry, 
and the factors making up the technical criteria were evaluation of capacity 
factors, the determination an offeror was technically unacceptable amounted, 
in essence, to a determination of nonresponsibility for reasons of capacity that 
required a referral to the Small Business Administration (SBA) under para- 
graph 1-1.708.3 of the Federal Procurement Regulations. Furthermore, the 
award of the nonpersonal service, fixed price, contract to the offeror determined 
capable of providing the highest quality services was without authority and, 
therefore, if the SBA will issue a Certificate of Competency to the rejected 
offeror, the award made should be terminated for the convenience of the 
Government. 


To the Secretary of Health, Education, and Welfare, July 25, 1972: 

Reference is made to letters dated December 16, 1971, and March 9, 
1972, from the Director of Procurement and Materiel Management, 
OASAM, furnishing us a report and a supplemental report in connec- 
tion with a protest by Siems International Electron Microscope Serv- 
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ice (Siems) against the cancellation of request for proposal (RFP) 
NIH-71-P(T)-335CC (hereafter RFP-3835CC), the resolicitation 
of the requirement, and the award to another firm under RFP No. 
NIH-72-P(T)-120CC (hereafter RFP-120CC) by the National In- 
stitutes of Health (NIH). 

RFP-335CC, issued on March 29, 1971, was for the inspection, main- 
tenance and repair of seventeen Siemens electron microscopes, Models 
1, 1A and 101, under Item Nos. 1, 2 and 3, for the period April 1, 1971, 
through March 31, 1972. According to the record, RFP-335CC was 
issued only to the Siemens Corporation, the manufacturer of the 
microscopes, since a noncompetitive procurement was contemplated, 
and the RFP was synopsized in the Commerce Business Daily for 
informational purposes only. However, Siems requested a copy of the 
solicitation prior to closing date for the purpose of submitting an 
offer. Siems submitted an offer of $1,300 per instrument for Models 1 
and 1A, while Siemens made an offer of $1,600 per instrument for 
Models 1 and 1A, and $2,000 for Model 101. 

After an evaluation of the Siems proposal, NIH did not consider 
Siems’ service adequate to meet requirements. NIH based this con- 
clusion on the fact that (1) Siems would not have access to spare parts 
or the latest training techniques essential to servicing updated in- 
struments; (2) Mr. Siemer Siems’ prior service, as an employee of 
Siemens, had not been completely satisfactory; and (3) on occasions 
Mr. Siems, who was also the founder of the Siems firm, while an em- 
ployee of Siemens, found it necessary to contact the company for as- 
sistance, which he would be unable to do as an independent operator. 
NIH pointed out that its scientists required “high resolution” micros- 
copy which exceeded ordinary service and necessitated the service of 
outstanding technicians. NIH further stated that award in the aggre- 
gate was necessary to provide an economical inducement for the 
contractor to provide proper servicing for all types of equipment, al- 
though the solicitation permitted awards on an item basis (par. 10, 
Standard Form 33A). 

The contracting officer subsequently determined that Siems was not 
responsible and this determination was referred to the Small Busi- 
ness Administration (SBA), pursuant to Federal Procurement Regu- 
lations (FPR) 1-1.708. SBA issued Siems a Certificate of Competency 
(COC) on June 15, 1971, subject to reconsideration if the award was 
not made within 60 days. The contracting officer, pursuant to FPR 
1-1.708.3, requested that SBA reconsider its decision to issue a COC. 
A meeting was held in connection with the COC which was attended by 
representatives from SBA, NIH, and the Department of Health, 
Education, and Welfare (DHEW). While SBA refused to withdraw 
the COC, it apparently agreed with the NIH and DHEW representa- 
tives that if the specifications were inadequate, as NIH maintained, 
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the specifications should be revised and the requirement resolicited. 
It would also appear that those present at the meeting were in agree- 
ment that an aggregate award might be appropriate and, if so, should 
be included in the new specifications. 

After further analysis it was decided that the specifications were 
inadequate for competitive procurement and on September 17, 1971, 
both Siems and Siemens were advised that no award would be made 
on RFP-335CC and that the requirement would be resolicited at a 
later date. RFP-120CC was subsequently issued for the inspection, 
maintenance and repair of Siemens, Model 1, 1A and 101, electron 
microscopes for the period January 1, 1972, through December 31, 
1972. The solicitation specifically stated that award would be in the 
aggregate, price and other factors considered. The covering letter 
accompanying RFP-120CC issued November 29, 1971, stated that an 
aggregate award was contemplated and any offer not quoting on all 
three microscopes would be declared nonresponsive. The covering 
letter also provided : 


Each offer must be accompanied with appropriate documentation in sufficient 
detail to permit evaluation by the Government in the following areas of significant 
interest : 

TECHNICAL EVALUATION CRITERIA 


1. Pool of skilled service technicians and engineers in terms of numbers 
and qualifications. Submit names of individuals actually to be assigned to 
service the instruments, and a list of potential substitutes (reasonable number) 
together with a resume of their experience and educational backgrounds. NIH 
requires best possible assistance in solving difficult technical problems. 30 points. 

2. Sufficiency of stock of spare parts and ability to quickly obtain the quantity 
and variety of spare parts which could conceivably be reasonably required in 
service of the instruments. 20 points. 

3. Cognizance of new design changes and improvements in servicing tech- 
niques developed by the manufacturer of the instruments. Experience and 
ability to service the needs of high resolution microscopists. Submit names, 
organization and phone numbers of “high resolution” microscopists who have 
been service customers, 25 points. 

4, Response to emergency situations and potential for remedying the problem 
with minimum down time. See specifications for response time to calls for 
service. 25 points. 

You are requested to submit any new material which will aid in the technical 
evaluation together with copies of data previously submitted. Mere reference 
to data previously submitted will not suffice. 

Award may be made without discussion of proposals received, hence, pro- 
posals should be submitted initially on the most favorable terms from a price 
and technical standpoint which the offeror can submit to the Government. 


The specifications for RFP-120CC included provisions requiring 
that the successful contractor (1) provide service under “high reso- 
lution” conditions, (2) maintain an adequate supply of spare parts, and 
(3) have a reasonable number of qualified personnel to respond to 
emergency situations within 24 hours. The “High Resolution” provi- 
sion defined that term as bringing the electron microscope to the 
guaranteed resolution of Siemens electron microscopes, point to point, 
and required that offers be accompanied by a certification and/or rec- 
ommendation as to the offeror’s ability to service and test instruments 
of that caliber without resorting to trial and error methods. 
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In a letter dated December 15, 1971, Siems protested the proposed 
aggregate award for the servicing and maintenance of all three models. 
It was the contention of Siems that it was not necessary to quote on 
all three models on the original solicitation and that NIH, knowing 
that Siems was not familiar with Model 101, had asserted, in RFP- 
120CC, the requirement that offerors quote on all three models. It was 
contended by Siems that this was done in order to eliminate that firm 
from competition. Siems mentioned several institutions where contracts 
were awarded covering Models 1 and 1A, while separate contracts were 
awarded covering Model 101. 

The proposals were opened as scheduled on December 20, 1971. Siems 
submitted a quote of $1,000 per instrument for Models 1 and 1A, while 
Siemens submitted a quote of $1,600 per instrument for Models 1 and 
1A, and $2,000 per instrument for Model 101. Both offers were submit- 
ted to an evaluation committee made up of prominent NIH scientific 
personnel who evaluated the offers in accordance with the criteria set 
forth in the contracting officer’s covering letter. The Siems offer re- 
ceived substantially fewer points from each of the committee members 
than did Siemens’ offer. According to the contracting officer, it was 
determined that in view of the decision reached by the evaluation 
committee and the fact Siems had not quoted on all three models, that 
Siems’ offer was not only technically unacceptable, but nonresponsive 
to the solicitation. 

The latest 3-month extension of Siemens’ contract (NIH-71-7) ex- 
pired on December 31, 1971, and on January 3, 1972, NIH made a de- 
termination to award the contract to Siemens, prior to resolution of the 
protest. The basis for this determination was stated to be an urgent 
need for services as stated in the evaluation committee’s recommenda- 
tion for immediate award to Siemens as the sole responsive offeror. No 
explanation was given as to why NIH did not seek another extension of 
Siemens’ prior contract, although it appears that Siemens had accepted 
three 3-month extensions of its contract under which (according to 
informal advice received from your agency) the services had been 
satisfactorily performed at prices of $1,312.65, for Models 1 and 1A, 
and $1,575 for Model 101. 

It is Siems’ contention that with the exception of the requirement 
that the award be made in the aggregate, there is no substantive differ- 
ence between the two solicitations, and even the requirement in RFP- 
120CC that the successful contractor provide services under “high 
resolution” conditions adds nothing to the solicitation, but merely de- 
scribes the skill level required in servicing the microscopes. We note, 
in this connection, that the specifications of both solicitations required 
all necessary adjustments: the maintenance to be comparable with the 
best practices of the industry, and the workmanship performed by 
the contractor to be of a quality acceptable to the Government. In re- 
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gard to the “spare parts” requirement, Siems states that the ability 
to obtain spare parts is an implicit requirement where the successful 
bidder will be required to inspect, maintain and repair equipment, and 
RFP-835CC required thé contractor to furnish manufacturer’s ap- 
proved repair parts. Concerning the “technical personnel” addition, the 
protestant states that this adds nothing to the procurement, but merely 
adds criteria for determining whether it was qualified in this particular 
area, a determination which SBA already made, under RFP-335CC, in 
Siems’ favor. The protestant further states that none of the remaining 
provisions which were added to RFP-120CC have an effect on the 
present procurement. 

It is protestant’s view that since the only substantive difference 
between the two solicitations is the requirement that award be made 
in the aggregate, the only point at issue is whether it is necessary and 
proper that the award be made in the aggregate. Protestant does not 
feel that award in the aggregate is either necessary or justified under 
the circumstances of the present case. Additionally, Siems alleges 
that it was the intent of NIH under both solicitations to make an 
unauthorized sole source solicitation award to Siemens. 

We agree with Siems that the initial question with which we must 
deal is whether award in the aggregate was necessary or proper. In 
this regard, both the contracting officer and the Director of Procure- 
ment and Materiel Management stated that award in the aggregate 
was necessary “to provide an economic inducement for the contractor 
to provide emergency service within 24 hours for all types of equip- 
ment.” However, there is nothing in the record to justify a conclu- 
sion that either Siemens or Siems could not reasonably have been 
expected to offer 24-hour emergency service in the event the solicita- 
tion had provided for awarding contracts for servicing less than all 
of the microscopes. Moreover, the record fails to establish that the 
bidders could reasonably have been expected to offer, or that they 
did offer, these services at a lesser price when award in the aggregate 
was required. Conversely, Siemens’ offer under RFP-120CC, requir- 
ing award in the aggregate, was identical to its offer under RFP- 
335CC, which did not require that award be in the aggregate. More- 
over, the record indicates that other Government installations using 
the same three types of microscopes have awarded separate contracts 
to Seims and Siemens, one for servicing Models 1 and 1A, and the 
other for servicing Model 101. There is no indication that emergency 
service was not promptly performed under these contracts or that 
contract prices were adversely affected thereby. 

In addition, FPR 1-1.301-1 requires that procurements be made 
on a competitive basis to the maximum practicable extent. Here, the 
record does not establish that separate awards were not practicable 
and, contrary to the established policy of obtaining competition in 
procurements, use of the aggregate award provision precludes re- 
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ceipt of a responsive offer from the only apparent source of compe- 
tition for Siemens on Models 1 and 1A. Without affording Siems the 
opportunity to compete for the servicing of Models 1 and 1A, it is 
apparent that the only possibility of obtaining price competition for 
those models, as contemplated by FPR 1-3.807-1(b) (1), was elimi- 
nated. Also, see subsection (ii) (a) of that regulation which makes an 
exception to a presumption of adequate price competition when the 
solicitation is made under conditions that unreasonably deny to one 
or more known and qualified offerors an opportunity to compete. 

The desirability of consolidating requirements to the maximum 
extent possible is also given as a justification for an aggregate award. 
While consolidation of requirements is considered to be a sound pro- 
curement practice in those instances where the Government can expect 
to realize a substantial savings as a result of such consolidation, the 
record does not indicate that NIH had any such expectation at the 
time it was decided to issue a resolicitation requiring award in the 
aggregate. This is evidenced by the fact that by making two separate 
awards under RFP-335CC, i.e., an award to Siems for Models 1 and 
1A, and an award to Siemens for Model 101, the Government could 
have obtained the required services for approximately $4,200 less than 
could be realistically expected from an aggregate award to Siemens, 
who offered, under RFP-335CC, to service the fourteen 1 and 1A 
models for $1,600 per microscope while Siems offered to service the 
same microscopes for $1,300 per microscope. We are unable to con- 
clude that NIH could, in good faith, have expected Siemens to lower 
its offer on a resolicitation, since undoubtedly Siemens realized that 
it would be the only firm making an aggregate offer under the 
resolicitation. 

In view of the above, we can only conclude that the aggregate award 
requirement in the present case was both unnecessary and improper. 
Since failure of an offer to comply with an improper requirement in 
the solicitation will not justify its rejection on the grounds of non- 
responsiveness, we must also conclude that Siems’ offer under RFP- 
120CC was improperly rejected, since the only reason given for the 
determination that Siems’ offer was nonresponsive was that it failed 
to offer to service all three types of microscopes. 

With respect to the evaluation committee’s conclusion that Siems’ 
offer was “technically unacceptable,” the record does not indicate that 
either Siems or Siemens actually submitted a technical proposal, as 
such proposals are generally constituted, although both firms did list 
(1) qualified personnel who would or could work on the contract; (2) 
response time to emergency calls; and (3) their spare parts capacity. 
Conversely, it appears that both concerns merely offered to service 
and maintain the microscopes in the manner required by the solicita- 
tion for a fixed amount of money per microscope. The record does not 
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indicate that when NIH sent out the RFPs it either solicited or 
expected to receive differing technical approaches on how to service 
and maintain the microscopes, but only that the servicing and main- 
tenance offered should conform to the best practices of the industry, 
and be of a quality acceptable to the Government, which could include 
bringing the microscopes to the manufacturer’s guaranteed resolution. 

In regard to the technical evaluation criteria listed in the covering 
letter accompanying RFP-120CC, we believe there is merit in the 
protestant’s position that the factors making up the criteria are factors 
which are properly for consideration in the evaluation of Siems’ capa- 
bility or capacity to perform the services offered. Matters of capacity 
reflecting on an offeror’s responsibility do not change in character 
merely by having been expressed in terms of responsiveness in the 
solicitation. 39 Comp. Gen. 173, 178 (1959) ; 45 Comp. Gen. 4, 7 (1965). 

Concerning the changes in the second solicitation (RFP-120CC) 
which constitute the principal bases advanced as to the necessity for 
cancellation of RFP-335CC, the first change that we note is a re- 
quirement that the contractor provide service under “high resolution” 
conditions. While this provision requires the contractor to bring the 
microscopes to the resolution guaranteed for the microscopes, we are 
not persuaded that this action could not also be reasonably required 
of the contractor under the specifications of both solicitations which 
provide that the contractor shall make all necessary adjustments; 
furnish maintenance comparable with the best practices of the indus- 
try; perform workmanship of a quality acceptable to the Govern- 
ment; and promptly rectify any instances of nonacceptable service 
at no extra cost to the Government. In any event, whether Siems is 
capable of meeting this requirement is clearly a question of capacity 
to be finally decided by SBA. 

Regarding the change which requires the contractor to have an 
adequate supply of spare parts, we note that one of the reasons given 
in support of the procuring activity’s determination, under RFP- 
335CC, that Siems’ service was inadequate to meet their requirements 
was that Siems did not have access to spare parts. SBA was not con- 
vinced that such was the case, as indicated by the issuance of a COC. 
Similarly, in connection with the change requiring a reasonable num- 
ber of qualified technicians and engineers, it would appear that SBA 
was of the opinion that Siems had a sufficient number of qualified 
personnel to perform the services or it would not have issued a COC 
to Siems. 

Thus, the determination by the proposal evaluation committee that 
Siems’ offer was technically unacceptable amounted, in essence, to a 
determination that Siems was not responsible for reasons of capacity 
which, when adopted by the contracting officer, was a matter subject 
to referral to SBA under FPR 1-1.708.3. 
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We believe the record before us requires a conclusion that the mo- 
tivating factor for not making an award to Siems under RF P—335CC, 
and for the cancellation of that RFP, was the procuring activity’s 
belief that the services furnished by Siemens would be of a higher 
quality than the services furnished by Siems. While there is evidence 
that this could be true, the record does not establish that Siems could 
not have satisfactorily met the essential minimum needs of NIH as 
to Models 1 and 1A, especially since that firm was issued a COC which 
was not withdrawn even after reconsideration by SBA at the request 
of NIH. It is well established that there is no authority to base the 
award of a nonpersonal service, fixed price, contract on a determina- 
tion that a certain bidder is believed to be capable of providing the 
highest quality of services. See 43 Comp. Gen. 353; 41 Comp. Gen. 484. 

In view of our conclusion that rejection of Siems’ offer as nonre- 
sponsive was improper, and our conclusion that the technical defects 
found by the evaluation committee reflected upon Siems’ capacity, 
it is our opinion that the question of Siems’ capacity to service the 
Model 1 and 1A microscopes must now be submitted to SBA for a 
determination as to whether Siems is entitled to a COC covering that 
portion of the services on which it bid. If SBA issues a COC as to 
those services, that portion of Siemens’ contract should be terminated 
for the convenience of the Government and an award for such ter- 
minated portion should be made-to Siems. 

We would appreciate advice of whatever action is taken on our 
recommendation. 

The files transmitted with the letters dated December 16, 1971, and 
March 9, 1972, from the Director of Procurement and Materiel Man- 
agement are returned. 


[ B-176281 ] 


Funds—Foreign—United States Owned Currencies—lInterest 
Earned 


The interest on loans of excess foreign currencies made under section 234(c) of 
the Foreign Assistance Act of 1961, as amended (22 U.S.C. 2196)—currencies 
that are general assets of the United States held in the accounts of the 
Treasury—and the interest accrued on foreign currency acquired in the ad- 
ministration of insurance or guaranty portfolios and held in interest bearing 
depositories designated by the Treasurer of the United States pending their 
sale for dollars need not be deposited into the general fund of the Treasury 
as miscellaneous receipts pursuant to 31 U.S.C. 484, but may be retained by the 
Overseas Private Investment Corporation to carry out its purposes since the 
interest constitutes “revenues and income transferred to or earned by the cor- 
poration from whatever source derived” within the meaning of section 236 
of the act, which authorizes their retention by the corporation. 


To the President, Overseas Private Investment Corporation, 
July 26, 1972: 

Reference is made to your letter of June 16, 1972, in which you 
request a ruling on two questions as follows: 
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1. Does the Overseas Private Investment Corporation retain interest on 
loans of excess foreign currencies made under Section 234(c) of the Foreign 
Assistance Act of 1961, as amended, (“FAA’’) ; 

2. Does the Overseas Private Investment Corporation retain the interest ac- 
crued on foreign currency acquired in the administration of its insurance or 
guaranty portfolios and held in interest bearing depositories. 

In the absence of legislation authorizing otherwise, the amounts 
involved would be for depositing into the general fund of the Treasury 
as miscellaneous receipts in accordance with section 3617 of the Re- 
vised Statutes, codified in 31 U.S. Code 484. The questions arise because 
of doubt as to whether those amounts constitute “revenues and in- 
come transferred to or earned by the Corporation from whatever 
source derived” within the meaning of section 236 of the Foreign 
Assistance Act of 1961, as amended, 22 U.S. Code 2196, which au- 
thorizes the Overseas Private Investment Corporation to retain them. 

With reference to the first question, subsection 234(c) was added to 
the Foreign Assistance Act of 1961, by that part of the Foreign 
Assistance Act of 1969, approved December 30, 1969, Public Law 
91-175, 83 Stat. 805, 22 U.S.C. 2162, which created the Overseas 
Private Investment Corporation. That subsection specifically au- 
thorizes the Corporation— 

To make loans in United States dollars repayable in dollars or loans in for- 
eign currencies (including without regard to section 1415 of the Supplemental 
Appropriation Act, 1953, such foreign currencies which the Secretary of the 
Treasury may determine to be excess to the normal requirements of the United 
States and the Director of the Bureau of the Budget may allocate) to firms 
privately owned or of mixed private and public ownership upon such terms 
and conditions as the Corporation may determine. * * * 

The excess currencies made available to the Corporation under sub- 
section 234(c) are general assets of the United States held in accounts 
in the Treasury. As explained in one of the Memoranda of Law at- 
tached to your letter, these currencies are derived from a variety of 
sources including repayment of loans made under the Mutual Security 
Act of 1954, as amended, the Foreign Assistance Act of 1961, as 
amended, and the Agricultural Trade Development and Assistance 
Act of 1954, as amended (Public Law 480). In addition to other re- 
strictions loans made with these currencies may be restricted by pro- 
visions in the acts under which they were first accrued. It is not sug- 
gested that retention of repayments of principal of excess currency 
loans is authorized as the retention authority of section 236 refers 
only to “revenues and income.” 

The second question, involving interest on foreign currencies re- 
ceived by the Corporation in the administration of its insurance or 
guarantee portfolios, relates to currencies which have been deposited 
into depositories designated by the Treasurer of the United States 
pending their sale for dollars. 

Section 236 of the Foreign Assistance Act of 1961 was also included 
in that part of the Foreign Assistance Act of 1969 approved Decem- 
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ber 30, 1969, Public Law 91-175, 83 Stat. 805, which created the Over- 
seas Private Investment Corporation. It provides: 

SEC. 236. INCOME AND REVENUES. In order to carry out the purposes of 
the Corporation, all revenues and income transferred to or earned by the Cor- 
poration, from whatever source derived, shall be held by the Corporation and 
shall be available to carry out its purposes, including without limitation— 

(a) payment of all expenses of the Corporation, including investment pro- 
motion expenses : 


(b) transfers and additions to the insurance or guaranty reserves, the Direct 
Investment Fund established pursuant to section 235, and such other funds or 
reserves as the Corporation may establish at such time and in such amounts as 
the Board may determine ; and 

(c) payment of dividends, on capital stock, which shall consist of and be 

paid from net earnings of the Corporation after payments, transfers, and addi- 
tions under subsections (a) and (b) hereof. [Italic supplied. ] 
During its legislative history, section 236 was designated as section 
326 of H.R. 14580. As to that section, the report of the House Com- 
mittee on Foreign Affairs in House Report No. 91-611, dated Novem- 
ber 6, 1969, at page 30 stated: 

This section provides for the use of revenues and income earned by the Corpo- 

ration, including fees from insurance and guaranty programs, interest from 
loans, dividends, and other receipts characterized as income. Such funds shall 
be available to carry out the Corporation’s purposes, including the payment of 
all operating and administrative expenses incurred in conjunction with the 
Corporation’s activities. In addition, the Board of Directors may make allocations 
from this account to the Insurance or Guaranty Reserves, the Direct Invest- 
ment Fund, or other funds or reserves which the Corporation may establish. The 
Corporation will then pay to the U.S. Treasury dividends consisting of its net 
earnings after payment of expenses and allocation to reserves and other 
funds. 
See to the same effect page 16 of the Committee Print of the “Section- 
by-Section Analysis of the Proposed Foreign Assistance Act of 1969” 
dated June 12, 1969, prepared by the Agency for International De- 
velopment for the use of the members of the Committee on Foreign 
Affairs and of the House of Representatives in connection with H.R. 
11792, an earlier bill which included a similar section. 

Neither section 236 nor its legislative history as set out above or 
elsewhere nor any other provision that we could find expresses a legisla- 
tive intent directed toward exempting the specific amounts in question 
from the requirement of being deposited into the general fund of the 
Treasury as miscellaneous receipts. Nevertheless there is no doubt that 
these amounts are acquired as the result of the activities of the Corpo- 
ration. The language of section 236 is broad and we believe that use of 
the words “all revenues and income * * * earned by the Corporation, 
from whatever source derived” appearing in that section justifies the 
conclusion that these amounts be held by the Overseas Private Invest- 
ment Corporation to be included in amounts available for carrying out 
its purposes. In view thereof, the questions presented are answered in 


the affirmative. 
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[ B-174829 J 


Contracts—Negotiation—Sole Source Basis—Broadening Compe- 
tition 

The sole source award for the procurement of band III variable heads for radio 
relay sets from the Canadian Commercial Corporation, who together with its 
subcontractor—the Canadian Marconi Corporation (CCC/CMC)—developed the 
bands I and II in contemplation of the United States/Canada memorandum of 
understanding for defense production, which was made on the basis of the absence 
of engineering drawings suitable for competitive procurement due to the 
delinquency of CCC/CMC in furnishing the data package, and the urgency of 
the need for the heads, will not be questioned, as the urgency of the procurement 
is supported by a Determination and Findings of public exigency that is final pur- 
suant to 10 U.S.C. 2310(b). However, the decisions of the procurement agency 
contributing largely to the undesirable choice of a sole-source award, future pro- 


curement actions should reflect the competition required by the statutory pro- 
curement system. 


To the Secretary of the Army, August 1, 1972: 


We refer to the protest of The Magnavox Company against the pro- 
posed sole-source award to the Canadian Commercial Corporation, 
and subcontract with the Canadian Marconi Corporation (CCC/ 
CMC), for the production of band III variable heads of the AN/GRC-— 
103(v) radio relay set under request for proposals (RFP) DAABO5- 
72—R-0034, issued by the Army Electronics Command (ECOM). 

While we find no legal bases to question the proposed sole-source 
award, we feel that the circumstances involved require our comments 
as to the efficacy of the band III variable head program. In any 
event, subject to the time restraints administratively imposed on this 
program, we believe that the record, as we view it, would require the 
procurement activity to fully re-review its sole-source decision in the 
light of our conclusions reached here. 

To reach our conclusions we have drawn on facts reported to us by 
both the procurement activity and Magnavox. Although not fully 
documented, we feel that the following is a fair statement of the 
background leading up to the present controversy. 

The radio itself and bands I and II were developed by CCC/CMC 
in the early 1960’s, presumably in contemplation of the United States/ 
Canada memorandum of understanding for defense production. Ini- 
tially, no technological data was developed for use of the United 
States—apparently because the agreement at that time did not pro- 
vide for the procurement data contract coverage. ASPR 6-507 con- 
tains the MOU (Memorandum of Understanding), paragraph 13 of 
which is pertinent to our inquiry : 

13. Other Research and Development Efforts Not in Defense Development 
Sharing Program: 


a. Consistent with normal DOD source selection procedures, Canadian firms 
may bid for DOD research and development contracts which are to be funded 
solely by the United States. DOD will evaluate proposals from qualified Canadian 
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firms on a parity with proposals received from United States firms. CDDP under- 
takes to ensure that Canadian firms comply with DOD procurement procedures. 


All the work on the radio and bands I and ITI was accomplished on 
a sole-source basis by CCC/CMC until May 15, 1969, when ECOM 
issued invitation for bids (IFB) DAAB05-69-B-0422—a two-step 
procedure for the development and production of a band I head 
through reverse engineering of a Government-furnished model (CCC/ 
CMC model) and a performance specification. Various “transfer- 
able technologies” were also available in the form of a 1966 test report 
on the CCC/CMC development efforts. Production quantities over 
a 2-year period were 71 band I heads for the first year and 840 band 
I heads for the second year, with a 112-percent option applicable 
to both years. The IFB also contained a requirement for the inde- 
pendent research and development and production, based on a per- 
formance specification only, of 15 band IT heads and 15 band ITT heads, 
plus delivery of a procurement data package sufficient for competi- 
tive reprocurement of the radio and bands I, II and III heads. 

On June 25, 1969, Magnavox was awarded contract DAAB05-69- 
C-1332 under this IFB at the following prices: $9,977 each for band 
I production for both years; $8,945 each for the option quantities; 
$25,102 each for research, development and production of the band II 
head; $25,042 each for research, development and production of the 
band ITT head ; $376,000 for the entire competitive reprocurement data 
package. We note that CCC/CMC’s prices for both years and option 
quantities of band I heads were $13,995; the cost for the reprocure- 
ment package for bands I, II and III was $55,210. We understand 
that Magnavox performed in accordance with the contract provi- 
sions, but the second year production of the band I heads was can- 
celed in August 1971 due to a lack of requirements. It is our further 
understanding that this competitive procurement was made neces- 
sary because of the lack of coverage in the early CCC/CMC contracts 
for the furnishing of a reprocurement data package, and because sepa- 
rate efforts to purchase a data package from CCC/CMC were un- 
productive. 

On April 8, 1969, sole-source award of contract DAABO7-69-C- 
0141 was made to CCC/CMC for the production of bands IT and IIT 
heads, 100 each at a unit price of $34,950.15. Item 0011 required the de- 
livery of engineering data and drawings applicable to bands IT and 
III at a cost of $642,362. The complete data package has not been 
delivered to date. 

In December 1970, ECOM issued an RFP to CCC/CMC and Mag- 
navox for the production of 131 radios with band IT heads, 83 radios 
with band ITT heads and 145 band IIT heads. Contract DAABO5-71- 
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C-3716 was awarded to CCC/CMC on February 18, 1971, at the prices 
of $11,016, $11,016 and $4,991 each, respectively. The comparable 
Magnavox prices were $11,591, $11,591 and $5,206, respectively. 

On March 29, 1972, RFP DAABO5-72-R-0034, the subject of this 
protest, was issued to CCC/CMC for production of 216 band III 
heads. The supporting determination and finding (D&F) cited 10 
U.S. Code 2304(a) (2), as implemented by ASPR 3-202.2(vi), as 
negotiation authority because “the public exigency will not permit 
the delay incident to advertising.” The procurement request dated 
February 15, 1972, invoked Uniform Materiel Movement and Issue 
Priority System (UMMIPS) “05.” ASPR 3-202.2(vi) provides in 
this regard : 


In order for the authority of this paragraph 3-202 to be used, the need must 
be compelling and of unusual urgency, as when the Government would be 
seriously injured, financially or otherwise. if the supplies or services were not 
furnished by a certain date, and when they could not be procured by that date 
by means of formal advertising. When negotiating under this authority, competi- 
tion to the maximum extent practicable, within the time allowed, shall be ob- 
tained. The following are illustrative of circumstances with respect to which 
this authority may be used: 

* * * * * * * 


(vi) Purchase request citing an issue priority designator 1 through 6, inclusive, 
under the Uniform Materiel Movement and Issue Priority System (UMMIPS). 


The D&F states, in part: 


2. Procurement by negotiation of the above described equipment is neces- 
sary because: 

a. The purchase request cites UMMIPS Priority Designator “05” with de- 
liveries required to begin 31 March 1973 and complete 31 January 1974 to sup- 
port deployment of units in overseas theaters. 

b. A complete procurement data package to permit formal advertising will not 
be available until November 1972, when production drawings will be available. 
Allowing 4 months administrative lead time to award a contract and 24 months 
production lead time for a new contractor, the first delivery under formal adver- 
tising procedures would be March 1975. The requirement for initial production 
tests by TECOM would delay fielding equipment made by a new contractor 
another 6 months until September 1975. 

ce. Canadian Marconi Company, a current producer of Band III RF Variable 
Heads and AN/GRC-103 Radio Sets, is the only known source who can furnish 
the equipment to be interchangeable with Band III RF Variable Heads already 
fielded. Based on a May 1972 award, Canadian Marconi can begin deliveries 
in March 1973. 

3. Use of formal advertising for procurement of the above described equip- 
ment is unpracticable because solicitation by formal advertising procedures 
and award thereunder cannot be effected in time to assure delivery at the 
earliest possible date. 


Magnavox protests the proposed sole-source award to CCC/CMC 
under RFP DAAB05-—72-R-0034 for the following reasons: (1)CCC/ 
CMC is not the only qualified source available; (2) the Army possesses 
sufficient technical data to permit competition; (3) Magnavox can 
produce an interchangeable, compatible unit from its own band III 
design; (4) Magnavox can meet the required delivery schedule; and 
(5) the proposed sole-source award would reward CCC/CMC for its 
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delinquent furnishing of the required procurement data package and 
provide it with an incentive to forestall future competitive 
procurements. 

The Army has justified the proposed sole-source award on these 
bases: (1) the nonavailability of a technical data package precludes 
competition; (2) the supplies are urgently needed and CCC/CMC 
is the only source which can meet its required delivery schedule; (3) 
the Magnavox version of the band III head cannot be introduced 
into the Army’s supply system because of the logistical problems in 
supporting two different designs; and (4) the administrative decision 
to negotiate under 10 U.S.C. 2304(a) (2) is final. 

Magnavox offers two methods whereby it could satisfy the urgent 
time requirements. First, Magnavox proposes to utilize its band III 
design developed under contract DAAB05-69-C-1332. The Army, 
however, points out that the Magnavox configuration differs from the 
CCC/CMC configuration, now part of the Army’s supply system. 
We understand that, except for a difference in size of the pin and hole 
arrangement which insures proper mechanical alignment when the 
variable band head is inserted in the radio, both designs are function- 
ally interchangeable and compatible. Moreover, we are informed that 
the size discrepancy is minor and that no fault for the discrepancies 
has been assessed. It is not disputed that the Magnavox design per- 
forms as contractually required. Rather, the Army maintains that 
the difference in internal circuitry and components precludes dual 
logistic support. 

The Magnavox units were required under its contract to be inter- 
changeable and compatible with the existing radio configuration. From 
the record, it is obvious that an effort of the nature expected of Mag- 
navox would not provide for total commonality of components with 
the CCC/CMC model. Moreover, the Army has expended $375,630 
for the Magnavox effort for the development and production of the 
15 band ITT heads plus a portion of $376,000 applicable to the engineer- 
ing data package for band III. But we have been informed that the 
Magnavox band III effort was not intended to yield a unit for deploy- 
ment. Rather, it was ECOM’s intention to procure a test model and 
data for an alternative design as insurance in the event that CCC/CMC 
either failed to produce a working band ITI head or deliver an engi- 
neering data package suitable for competitive reprocurement. In fact, 
the Magnavox band III heads were never subjected to testing by 
the Army’s Test and Evaluation Command. 

We do not understand the rationale of the Magnavox contract 
insofar as that contract relates to the CCC/CMC sole-source situation. 
While ECOM may have intended to utilize the Magnavox contract 
data to avoid future sole-source awards, no steps were taken to imple- 
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ment that intention through appropriate procurement management 
techniques, and we note that ECOM is now confronted with the very 
situation that the Magnavox contract was designed to alleviate. If, 
as ECOM asserts, it doubted the ability of CCC/CMC to deliver 
the data package in accordance with contract No. DAABO7-69-C- 
0141—a requirement to forestall its previous disinclination to furnish 
a procurement data package—appropriate remedies are available 
under the contract to enforce timely delivery of the procurement 
data package. 

The absence of engineering production drawings suitable for com- 
petitive procurement and the urgency of the requirement constitute 
the major bases for the proposed noncompetitive award. Engineering 
data and drawings for the bands II and III heads are line require- 
ments of CCC/CMC contract DAABO7-69-C-0141 at a cost of 
$642,362. Under the contract, delivery of the running set of drawings 
was required to be concurrent with delivery of the first production 
model in December 1970. However, to reflect slippages on both the 
Army’s and CCC/CMC’s part, the drawing schedule was revised to 
reflect a March 31, 1971, delivery date. The first of two increments of 
the running set of drawings was delivered April 6, 1971, and the second 
increment was delivered May 18, 1971. 

The final set of drawings was required to be delivered concurrent 
with submission of the final production lot on June 30, 1971. Even 
though the delivery schedule had already slipped 3 months, we have 
been advised that the contract was not modified because CCC/CMC 
advised that it could rectify the delays and still deliver the produc- 
tion units and final drawings on schedule. On June 30, 1971, after it 
became apparent that the drawing schedule would not be met, the 
Army advised CCC/CMC that it would accept a 1-month further 
delay without formal modification of the contract. 

It is further reported that CCC/CMC offered to supply the final 
set of drawings by July 12, 1971. However, the final set of drawings 
had to reflect changes and revisions occasioned by ECOM’s review of 
the running set of drawings. Inasmuch as the drawing package con- 
sists of approximately 3,500 drawings, it was determined that the 
final set of drawings could not be delivered until ECOM reviewed 
and corrected the running set and thereafter submitted revisions to 
CCC/CMC. At the time of submission of the drawings, the ECOM 
review time was estimated at 6 months. The running set of drawings 
was reviewed and finally approved on April 6, 1972, or approximately 
11 months after delivery by CCC/CMC. We have been informally 
advised that the 5-month delay in reviewing the drawings is attrib- 
utable to the fact that the drawings were reviewed by one individual. 
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However, partial delivery of the final set of drawings was accom- 
plished on June 22, 1972, and we are advised that the remainder will 
be delivered by August 1, 1972. 

The Army asserts that regardless of all other considerations, pro- 
curement type data in the hands of the Government are insufficient for 
purposes of competitive procurement, and that CCC/CMC is the only 
firm which can meet its urgent time requirements. In rebuttal, Mag- 
navox points to its past performance with the radio and bands I, II 
and III as evidence of its technical qualifications. However, it is 
agreed that Magnavox’s technical capability to perform is not here 
in question. Rather, the critical inquiry here is Magnavox’s ability to 
perform within the stringent timeframe. 

In this regard, the D&F cited 10 U.S.C. 2304(a) (2) as authority 
to negotiate the contemplated contract. The provisions of 10 U.S.C. 
2310(b) make the findings of the D&F final; therefore, we are pre- 
cluded from questioning the legal sufficiency of the findings. In our 
decision 51 Comp. Gen. 658 (1972), our Office concluded that we are 
not precluded from questioning whether the determination, based 
upon the findings, is proper. We recognize that while reliance upon 
the “public exigency” exception to formal advertising does not per se 
authorize a sole-source award, it does clothe the contracting officer 
with considerable latitude to determine the method best suited to 
satisfy the urgent needs of the Government. 46 Comp. Gen. 606 
(1967). 

In the circumstances, we are compelled to conclude that no legal 
basis exists to question an award, albeit noncompetitively, to CCC/ 
CMC. However, we also feel compelled to observe that the procure- 
ment decisions made in connection with the band ITT head program 
contributed largely to the undesirable choice of a sole-source award. 
We feel that had the Government reaped the benefits of the prior 
Magnavox award the likelihood of a noncompetitive award might have 


been avoided. Further, we believe that the preservation of a domestic 
procurement base for the end items is an important goal that should 


not be minimized because of the exigencies now apparent. We trust 
that future procurement actions will reflect the competition which is 
the keystone of the statutory procurement system. 

Finally, Magnavox contends that it could satisfy the urgent require- 
ments if afforded the use of engineering data the Army now possesses 
and is furnished a model for reverse engineering. The time estimates 
necessary to accomplish this effort (the securing of necessary produc- 
tion material ; the reverse engineering of the item; preproduction test- 
ing and production) work to the disadvantage of Magnavox, and we 
find no basis to question the position of the procurement activity. But 
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we iterate our recommendation that the sole-source decision be 
reexamined. 
Accordingly, we have no alternative but to deny the Magnavox 
protest. 
[ B-158458 J 


Contracts—Disputes—Contract Appeals Board Decision—Review 
by the General Accounting Office—S&E Contractors, Inc., Case 
Effect 


In view of the holding by the United States Supreme Court in S€H Contrac- 
tors, Ine. v. United States, No. T0-88, April 24, 1972, that decisions rendered pur- 
suant to the disputes clause of a contract in favor of a contractor are final and 
conclusive and not subject to review by the United States General Accounting 
Office (GAO) absent fraud or bad faith, GAO no longer will object to the pay- 
ment of a claim for refund of the amount withheld from a contractor on the basis 
a Maryland State sales tax determined to be inapplicable had been included in 
the contract price and paid, a refund approved by the Board of Contract Ap- 
peals but not returned to the contractor because the GAO in 49 Comp. Gen. 782 
held the Board was wrong as a matter of law. 


To John H. Bransby, Department of the Army, August 2, 1972: 


This is in reference to your letter of July 5, 1972, requesting an ad- 
vance decision as to whether the claim of John C. Grimberg Company, 
Incorporated (Grimberg), against the United States Army Corps of 
Engineers under construction contract DA-18-020-ENG-3098 may be 
paid. 

The claim arose out of a dispute as to whether the contract price 
included an amount for a Maryland State sales tax that was subse- 
quently determined to be inapplicable to the contract. The contracting 
officer, believing that $13,926.30 of the contract price was included for 
payment of the sales tax, set off that amount against other funds owed 
to the company. On appeal under the disputes clause, the Board of 
Contract Appeals decided that the sales tax in question was not in- 
cluded in the contract price. ASBCA No. 12783, January 22, 1970. 
However, we subsequently held that the Board was wrong as a matter 
of law and advised you that the claim should not be paid. 49 Comp. 
Gen. 782 (1970). 

Your request is prompted by the assertion of counsel for Grimberg 
that a recent decision of the United States Supreme Court, S@/ Con- 
tractors, Inc. v. United States, No. 70-88, April 24, 1972, requires that 
the claim be paid. In that case, the Supreme Court held that decisions 
rendered pursuant to the disputes clause of a contract in favor of a 
contractor are fina] and conclusive and not subject to review by this 
Office absent fraud or bad faith. Accordingly, since there is no indica- 
tion of fraud or bad faith in this case, we will no longer interpose an 
objection to payment of Grimberg’s claim. 
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Quarters—Government Furnished—Assignment More Costly Than 
Payment of an Allowance 


Commanding officers who in the assignment or nonassignment of public quarters 
to members of the uniformed services have the duty to accomplish the maximum 
practicable occupancy of Government quarters and to issue a written statement 
or certificate to members upon the assignment or nonassignment of quarters— 
and a member’s personal desire provides no basis for the nonassignment of avail- 
able quarters—may be granted some latitude in circumstances requiring that 
judgment be used as to whether the assignment of quarters would be more costly 
to the Government than the payment of the allowance prescribed by 37 U.S.C. 403, 
since there is no requirement that all available quarters must be occupied. How- 
ever, determinations should be made on an individual basis and an approved 
allowance supported by « written certificate or statement. 


Military Personnel—Dislocation Allowance—Members Without 
Dependents—Quarters Not Assigned 


A member of the uniformed services without dependents who is transferred to a 
permanent station and furnished a certificate of nonavailability of Government 
quarters on the basis that it would be economically advantageous to the United 
States not to require the member to occupy available quarters is entitled to 
a dislocation allowance pursuant to paragraph M9003-1 of the Joint Travel Reg- 
ulations, implementing 37 U.S.C. 407(a), which authorizes the payment of a 
dislocation allowance to a member that is not assigned to Government quarters 


and is furnished a certificate of nonavailability of quarters. 
To the Secretary of the Navy, August 4, 1972: 


By letter dated November 3, 1971, the Assistant Secretary of the 
Navy (Financial Management) requests a decision whether the com- 
manding officer at a permanent duty station may certify, for the pur- 
pose of entitlement to basic allowance for quarters, that adequate 
Government quarters are not available for assignment to a member 
transferred to his activity when for personal reasons the member re- 
quests that he be permitted to reside in private quarters and when in 
the judgment of the commanding officer such nonassignment would be 
economically advantageous to the Government. A further question 
pertains to the entitlement of a member without dependents, not as- 
signed quarters under such conditions, to a dislocation allowance under 
the provisions of 37 U.S. Code 407(a). The request has been assigned 
Control No. SS—N-1135 by the Military Pay and Allowance Commit- 
tee, Department of Defense. 

The Assistant Secretary suggests that there is an apparent conflict 
between two decisions of our Office, 39 Comp. Gen. 561 (1960) and 48 
Comp. Gen. 216 (1968), with respect to the availability and/or assign- 
ment of Government quarters as they pertain to the entitlement of 
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members of the uniformed service to basic allowance for quarters, if 
otherwise entitled. He says that in 39 Comp. Gen. 561 we held that a 
certificate of nonavailability of quarters was not conclusive when the 
facts in the case are contrary to such certification. 

Apparently in conflict, he says, is 48 Comp. Gen. 216 in which we 
stated (citing several Court of Claims rulings) that the mere avail- 
ability of quarters which could have been assigned to a member with 
or without dependents at a permanent station does not defeat the right 
of such member to basic allowance for quarters when not assigned to 
such quarters and that quarters are not “furnished” to a member 
merely because there are quarters available for assignment—they must 
~be assigned to him. 

In view of the apparent conflict between these decisions, the Assist- 
ant Secretary questions whether the availability of Government quar- 
ters should be the sole criterion governing the assignment or non- 
assignment of such quarters and therefore determinative of whether 
entitlement exists to basic allowance for quarters. He suggests that it 
is desirable for reasons of economy that a commanding officer have a 
certain amount of flexibility when it would be more advantageous to 
the Government not to assign adequate Government quarters. For 
example, he says it may cost more to store a member’s household ef- 
fects and maintain him in Government quarters than to pay a basic 
allowance for quarters. 

Also, he states that it would be prudent for the commanding officer 
to keep some adequate quarters available for assignment to temporary 
duty personnel when it is known that such personnel will normally be 
there, which would result in a savings in per diem costs exceeding 
amounts expended for basic allowance for quarters. Finally, he indi- 
cates that when the Government is leasing quarters on a “when oc- 
cupied” basis, it may cost more to assign a member to such quarters if 
the lease cost is greater than the basic allowance for quarters. 

With respect to whether a member without dependents not assigned 
adequate quarters at his permanent station under conditions described 
above would be entitled to a dislocation allowance, the Assistant Sec- 
retary cites in support thereof the provisions of 37 U.S.C. 407(a), 
which authorizes the payment of a dislocation allowance to a member 
without dependents who is transferred to a permanent station where 
he is not assigned to quarters of the United States. 

Section 403(a) of Title 37, U.S. Code, provides in pertinent part 
that, except as otherwise provided by law, a member of a uniformed 
service who is entitled to basic pay is entitled to a basic allowance for 
quarters. Subsection (b) thereof provides that a member who is as- 
signed to quarters of the United States or a housing facility under the 
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jurisdiction of a uniformed service, appropriate to his grade, rank or 
rating and adequate for himself and his dependents, if with depend- 
ents, is not entitled to a basic allowance for quarters. Subsection (g) 
authorizes the President to prescribe regulations for the administration 
of that section. 

Section 407(a) of Title 37, U.S. Code, provides that a member 
without dependents who is transferred to a permanent station where 
he is not assigned to quarters of the United States is entitled to a 
dislocation allowance. A member whose dependents may not make 
an authorized move in connection with a permanent change of station 
is considered a member without dependents. 

Section 403 of Executive Order 11157, June 22, 1964, as amended, 
implementing 37 U.S.C. 403, provides generally that any quarters or 
housing facilities under the jurisdiction of any of the uniformed 
services in fact occupied without payment of rental charges (a) by a 
member and his dependents, or (b) by a member without dependents 
“* * * shall be deemed to have been assigned to such member as ap- 
propriate and adequate quarters, and no basic allowance for quarters 
shall accrue to such member under such circumstances * * *.” Section 
407 thereof provides that the Secretaries concerned are authorized 
to prescribe such supplemental regulations not inconsistent with the 
Executive order as they may deem necessary or desirable to carry out 
the provisions of that order, with respect to members within their 
respective departments. All such regulations are required to be uni- 
form for all services to the fullest extent practicable. 

We believe that the alleged inconsistency between our decisions in 
39 Comp. Gen. 561 and 48 Comp. Gen. 216 is more apparent than real. 
In both cases, we recognized the principle that it is the assignment or 
nonassignment of Government quarters (or the offer of such quarters) 
by a commanding officer which was the governing factor in the entitle- 
ment to basic allowance for quarters. We stated, however, that claims 
for payment of such allowances are for determination on the basis 
of the facts in each case. 

In these cases, we adhered to the principle stated in McVane v. 
United States, 118 Ct. Cl. 500 (1951), concerning a case where plain- 
tiff had been advised that Government quarters were available but 
received permission to live in private quarters. In that case, plaintiff 
contended that while quarters were available, they were never as- 
signed, citing Lake v. United States, 97 Ct. C1. 477 (1942) and Lund- 
blad v. United States, 98 Ct. C1. 397 (1948). The court said that the 
facts in those cases were not analogous to those considered in the Mc- 
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Vane case. In those cases, plaintiffs had no way of knowing whether 
quarters were available or whether the omission of assignment to quar- 
ters was intentional. However, in the case it was considering, plaintiff 
had been personally advised that Government quarters were available 
but his request to reside in private quarters was approved. Under the 
circumstances, it was not necessary for his commanding officer to have 
delivered written orders assigning him to specific quarters. 

In 39 Comp. Gen. 561 the record shows that the officer had been 
occupying adequate Government quarters at his duty station and that 
other adequate bachelor quarters were also available to him if he 
desired a change. However, he requested to reside off-base. No justifica- 
tion for the issuance of a certificate of nonavailability of quarters was 
furnished and it appeared from the facts in the case that it was issued 
presumably in compliance with the member’s request and “with the 
assumption that it would be at officer’s expense.” It was on the basis 
of the facts in the record indicating that the offering of public quarters 
to the member in the circumstances of that case was regarded by the 
local finance and commanding officer as tantamount to an assignment 
of quarters even though he was not formally assigned such quarters 
or required to occupy them that we concluded that the certificate was 
not conclusive in the matter. 

In 48 Comp. Gen. 216 we considered the case of a member who had 
been assigned family type housing for himself upon arrival at his new 
duty station. These quarters were in excess of the needs of the command 
and though at that time he was ineligible for such quarters by virtue 
of his grade and his dependents were not with him, such assignment 
was presumably made on the basis of a projected promotion and his 
statements that hi. dependents would join him at that station. When 
he was promoted to an eligible grade, however, his dependents did not 
join him. The member requested termination of the assignment and 
permissive transfer closer to his home because continued assignment 
at that station would result in hardship to him. 

On that basis and under authority of applicable Army regulations 
providing for termination of assignment of family quarters when 
dependents do not permanently reside with the member occupant, his 
commanding officer terminated the member’s assignment to family 
type housing. In reviewing the applicable regulations we concluded 
that in the circumstances disclosed, even though the housing officer 
refused to furnish a certificate of nonassignment of quarters, the 
commanding officer’s action was proper and therefore the member was 
not assigned to family type quarters and was entitled to basic allowance 
for quarters. 


522-985 O- 74-7 
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The assignment or nonassignment of public quarters for members 
of the armed services, of course, is primarily an administrative matter 
and it is the duty of the responsible officers to accomplish the maximum 
practicable occupancy of Government quarters. Supplemental admin- 
istrative regulations governing assignment of available public quar- 
ters provide that it is the responsibility of the installation commander 
to maintain maximum occupancy of all Government quarters for mem- 
bers reporting at his installation. These regulations provide further 
that written statements or certificates be furnished the member upon 
the assignment or nonassignment of quarters. The personal desires 
of the member provide no basis for the nonassignment of available 
Government quarters. 

We agree, however, with the views expressed by the Assistant Secre- 
tary that some latitude should be given these commanders in circum- 
stances requiring that judgment be used as to whether assignment of 
Government quarters to specific classes of members and families may 
be more costly to the Government than the payment of basic allowance 
for quarters. Cf. 51 Comp. Gen. 513 (1972). 

Therefore, in view of the circumstances disclosed, and since per- 
tinent statutory provisions and implementing Executive orders do not 
specifically require that all available quarters must be occupied, the 
first question is answered in the affirmative. However, it would seem 
that under the provisions of section 407 of the cited Executive order, 
any action taken in the matter should be based upon appropriate regu- 
lations which would permit installation commanders to assign or to 
not assign available quarters on the basis of a determination in each 
individual case that the action taken would be more economically 
advantageous to the Government. To support the payment of quarters 
allowance in such cases we believe that such regulations should re- 
quire that a certificate or statement be furnished by the commanding 
officer that action was taken in accordance with such regulations. 

With respect to the entitlement to dislocation allowance by a member 
without dependents transferred to a permanent station and furnished 
a certificate of nonavailability in circumstances described above, para- 
graph M9003-1, Joint Travel Regulations, implementing 37 U.S.C. 
407(a), authorizes payment of the allowance to such member when 
not assigned to quarters of the United States. Therefore, upon receipt 
of a certificate of nonassignment of quarters under the circumstances 
stated in the question the member would be entitled to a dislocation 
allowance, if otherwise entitled. However, the entitlement to such 
allowance should also be considered in determining the economic 
advantage to the United States in not requiring the occupancy of 
available quarters. 
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[ B-175439 J 


Transportation—Household Effects—Military Personnel—tTrailer 
Shipment—Change of Duty Station Requirement 

The costs incurred by a staff sergeant incident to the movement of his house- 
trailer without a permanent change of station from a trailer court declared 
“off-limits” by the Ellsworth Air Force Base commander in order to protect the 
health and welfare of Armed Forces personnel living in the trailer court may be 
reimbursed to the member, even though there was no change in the member’s 
assignment to create entitlement to the trailer allowance prescribed by 37 U.S.C. 
409, as the costs resulted from the base commander’s exercise of his authority, 
pursuant to regulation, in connection with the proper administration of Ells- 
worth Air Force Base, and the reimbursement to the member treated as an op- 


erational expense chargeable to the appropriation for Operation and Mainte- 
nance, Air Force. 


To First Lieutenant Timothy K. Smith, Department of the Air Force, 
August 4, 1972: 


We refer further to your letter dated January 25, 1972, with at- 
tachments, file reference ACF FT/7220, forwarded here by indorse- 
ment of March 10, 1972, from the Per Diem, Travel and Transporta- 
tion Allowance Committee (Control No. 72-8), requesting an advance 
decision regarding the entitlement of Staff Sergeant Donald L. Greg- 
ory, USAF, to reimbursement for costs incident to the movement 
of his housetrailer. 

You say that on September 28, 1970, Sergeant Gregory moved his 
mobile home into the Villa Trailer Court which was on the base hous- 
ing referral list of Ellsworth Air Force Base, South Dakota. An un- 
dated letter from the base commander addressed to all military per- 
sonnel residing at the trailer court was received by the member on 
November 30, 1970. It stated that in order to protect the health and 
welfare of personnel living there, which was endangered by unsani- 
tary conditions and the hazards of fire and explosion, in acccordance 
with paragraph 9, Air Force Regulation 125-11, in coordination with 
the local Armed Forces Disciplinary Control] Board (AFDCB) the 
Villa Trailer Court was declared “off-limits” to all Armed Forces per- 
sonnel, effective immediately. Residents of the trailer court were to 
vacate the premises by March 1, 1971. 

Sergeant Gregory requested an extension of time for removal from 
the trailer court; however, his request was denied by the base com- 
mander on February 25, 1971, and on March 6, 1971, he moved his 
mobile home to another location. He has submitted a claim for $125.50 
for expenses said to have been incurred incident to the relocation, in- 
cluding $55 for transportation, $8 for telephone installation, $7.84 for 
materials required for new water and electric hook-ups, and $54.66 for 
trailer repairs (conversion from LP to natural gas). 
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It appears to be the member’s opinion that since until ordered to 
leave there he resided at an approved trailer court satisfactory to him, 
the claimed expenses result from his obedience to orders and, there- 
fore, he should be reimbursed for them. 

You ask whether there is authority for payment of the claim. In 
forwarding your request for decision, the Chief, Pay and Travel 
Division, Directorate of Accounting and Finance, Headquarters Stra- 
tegic Air Command, indicates that while he is aware of no provision 
for movement of a housetrailer from one trailer court to another 
court in such circumstances, reimbursement may be in order since 
relocation was not by the member’s choice but resulted from orders 
of his commanding officer. 

Section 406, Title 37, U.S. Code, provides that a member of a 
uniformed service who is ordered to make a change of permanent sta- 
tion is entitled to transportation of baggage and household effects, 
or reimbursement therefor. Section 409, of the same title, indicates 
that under regulations prescribed by the Secretaries concerned and 
in place of the transportation of baggage and household effects or 
payment of a dislocation allowance, a member otherwise entitled to 
such transportation, under section 406 may transport a housetrailer 
or mobile dwelling within the continental United States, Alaska, or 
between the continental United States and Alaska. Accordingly, para- 
graph M10002-1 of the Joint Travel Regulations limits trailer allow- 
ances to members otherwise entitled to transportation of household 
goods, providing certain other conditions exist. 

Consequently, in the absence of a change of permanent station, no 
trailer allowances are payable. Sergeant Gregory served at Ellsworth 
Air Force Base both prior and subsequent to the relocation of his 
housetrailer; as there has been no change in his assignment there is 
no entitlement to trailer allowances. 

Air Force Regulation 125-11, March 12, 1965 (Army Regulation 
15-3, Defense Supply Agency Regulation 5725.1, Bureau of Personnel 
Instruction 1620.4, Marine Corps Order 1620.1, Commandant In- 
struction 1620.1), in effect at the time of the occurrences described, 
prescribes uniform policies and procedures and provides guidelines 
for the establishment, operation, and coordination of AFDCB activ- 
ities for the elimination of conditions inimical to the health, morals, 
and welfare of Armed Forces personnel. The regulation states that 
“off-limits” establishments or areas are designated by commanders to 
assist in maintaining discipline and safeguarding the health, morals, 
and welfare of military personnel (par. 9a). Armed Forces person- 
nel are prohibited from entering “off-limits” establishments or areas 
(par. 9b). 
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The commander of Ellsworth Air Force Base by issuing the “off- 
limits” order to residents of the Villa Trailer Court in effect required 
Sergeant Gregory to remove his housetrailer from the previously 
approved trailer park. Necessarily, in making the trailer ready for 
transportation, moving it to another location, and installing it at 
the new site so it could be occupied as a dwelling, he incurred expenses 
for goods and services which would not have been required in the 
absence of the removal order. 

As such costs were incurred as a result of the base commander’s 
exercise of his authority in connection with the proper administration 
of Ellsworth Air Force Base, they may be paid as incident to the 
operation of that facility and charged to the appropriation for Opera- 
tion and Maintenance, Air Force. Since in the circumstances Sergeant 
Gregory had no choice but to pay the required costs from personal 
funds, he may be reimbursed for the necessary expenditures. See 51 
Comp. Gen. 12 (1971), copy enclosed. 

Accordingly, the voucher submitted is returned herewith and if 
otherwise proper, payment may be made on the basis indicated. 


[ B-163375 J 


Appropriations—Continuing—Restrictions—In Permanent Appro- 
priations 

Although in considering the bill for the “Department of Labor, and Health, 
Education and Welfare Appropriation Act, 1973,” the House was more restrictive 
than the Senate as to the number of Federal employees authorized to determine 
compliance with the Occupational Safety and Health Act of 1970, the inspection 
activities of the Labor Department under the 1970 act remain unchanged during 
the effective period of the Joint Resolution (Public Law 92-334), which provides 
continuing appropriations for fiscal year 1972 projects until fiscal year 1973 funds 
become available, for notwithstanding that pursuant to section 101(a) (3) of the 
Joint Resolution, the more restrictive language governs, section 101(a) (4) con- 
trols to make the restriction on inspection services inapplicable under the Joint 


Resolution in view of the fact a similar restriction was not contained in the 1972 
appropriation act. 


To the Secretary of Labor, August 9, 1972: 


Reference is made to your letter of July 27, 1972, asking whether 
the Joint Resolution, H.J. Res. 1234, Public Law 92-334, approved 
July 1, 1972, 86 Stat. 402, making continuing appropriations for fiscal 
year 1973, prohibits the use of funds during the effective period of the 
Joint Resolution to conduct Federal compliance inspections under the 
Occupational Safety and Health Act of 1970, approved December 29, 
1970, 84 Stat. 1590, 29 U.S. Code 651 note. 

Question in the matter arises because H.R. 15417, 92d Congress, the 
“Department of Labor, and Health, Education, and Welfare Appro- 
priation Act, 1973,” when passed by the House of Representatives on 
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June 15, 1972, contained a provision following the appropriation for 
necessary expenses for the Occupational Safety and Health Admin- 
istration, reading as follows: 


None of the funds appropriated by this Act shall be expended to pay the salaries 
of any employees of the Federai Government who inspect firms employing 25 per- 
sons or less for compliance with the Oceupational Safety and Health Act of 1970. 


And when H.R. 15417 subsequently was passed by the Senate on 
June 28, 1972, this provision was identical with the House provision 
except that the prohibition on the payment of salaries was changed 
to prohibit such payment to persons inspecting firms employing 
“fifteen persons” rather than “25 persons.” 

Pertinent to the question presented for decision are the following 
provisions of section 101(a) of the Joint Resolution which provides for 
the appropriation of— 


(1) Such amounts as may be necessary for continuing projects or activities 
(not otherwise specifically provided for in this joint resolution) which were 
conducted in the fiscal year 1972 and for which appropriations, funds, or other 
authority would be available in the following Appropriation Acts for the fiscal 
year 1973: 


* * * * * * * 


Departments of Labor, and Health, Education, and Welfare, and Related 
Agencies Appropriation Act ; 


* * * * * * * 


(3) Whenever the amount which would be made available or the authority 
which would be granted under an Act listed in this subsection as passed by the 
House is different from that which would be available or granted under such Act 
as passed by the Senate, the pertinent project or activity shall be continued under 
the lesser amount or the more restrictive authority: Provided, That no provi- 
sion in any Appropriation Act for the fiscal year 1973, which makes the avail- 
ability of any appropriation provided therein dependent upon the enactment of 
additional authorizing or other legislation, shall be effective before the date 
set forth in section 102(c) of this joint resolution. 

(4) Whenever an Act listed in this subsection has been passed by only one 
House or where an item is included in only one version of an Act as passed by 
both Houses, the pertinent project or activity shall be continued under the 
appropriation, fund, or authority granted by the one House, but at a rate for 
operations not exceeding the current rate or the rate permitted by the action 
of the one House, whichever is lower: Provided, That no provision which is 
included in an Appropriation Act enumerated in this subsection but which was 
not included in the applicable appropriation Act for 1972, and which by its 
terms is applicable to more than one appropriation, fund, or authority shall be 
applicable to any appropriation, fund, or authority provided in this joint 
resolution unless such provision shall have been included in identical form in 
such bill as enacted by both the House and the Senate. 


You point out that the primary purpose of the Occupational Safety 
and Health Act of 1970 is to assure every working man and woman in 
the Nation safe and healthful working conditions. The act empowers 
the Secretary of Labor to conduct inspections of every employer and 
places no restriction on that authority based on the number of em- 
ployees the employer has. You further point out that the Secretary is 
required by section 8(f) of that act, 29 U.S.C. 657, to conduct inspec- 
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tions in response to valid employee complaints. You state that your 
Department, for practical reasons, strongly wishes to continue its 
present program activities, without any change, unless mandated to do 
so by the law. 

Inasmuch as the salary payment limitation contained in H.R. 15417 
as passed by the House of Representatives is more restrictive than 
that passed by the Senate, it could be argued that under section 101 
(a) (3) of the Joint Resolution the Secretary’s authority to conduct 
compliance inspections is restricted to firms employing 26 or more 
employees. 

We believe however that this argument must fail in that a similar 
restriction was not contained in the applicable 1972 fiscal year ap- 
propriation act; by its terms—“None of the funds appropriated by 
this Act * * *”—it is applicable to more than one appropriation and 
its provisions as passed by the House of Representatives are not identi- 
cal with those as passed by the Senate. Accordingly, it is our view 
that the restrictive language is governed by the proviso to section 
101(a) (4) of the Joint Resolution and thus is inapplicable to.any 
appropriation, fund, or authority provided in the Joint Resolution. Cf. 
B-142011, August 6, 1969. Your question, therefore, is answered in 
the negative. 


[ B-176486 J 
Fees—Airport Departures—Reimbursement 


The airport fees military and civilian personnel are required to pay when de- 
parting from airports incident to the official travel of themselves and their im- 
mediate families and dependents are reimbursable, if the charges are reasonable, 
as transportation expenses on the basis the Supreme Court in 92 S. Ct. 1349 
(1972) held that a user fee imposed on departing passengers does not involve an 
unconstitutional burden on interstate commerce, and that if the funds received 
by local authorities do not exceed airport costs, it is immaterial whether they 
are expressly earmarked for airport use. However, as fees imposed on arriving 
passengers are held to be an unreasonable interference with interstate commerce, 
they may not be reimbursed, but if found valid upon appeal, reimbursement is 
authorized on the same basis as departure fees. 


To the Secretary of Defense, August 9, 1972: 


We refer to letter of July 11, 1972, from the Assistant Secretary of 
Defense (Comptroller), requesting our decision whether airport fees 
which military and civilian personnel are required to pay when depart- 
ing from and arriving at certain airports (especially Philadelphia, 
Pa.) on official travel may properly be reimbursed by the Department 
of Defense. 

The Assistant Secretary refers to the Supreme Court decision in 
Evansville-Vanderburgh Airport Authority District v. Delta Airlines, 
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Inc., 92 S. Ct. 1349 (1972) in which it was held that the $1 user fee 
imposed on passengers departing from the airport operated by the 
Evansville Authority and the similar fee imposed on passengers de- 
parting from airports in the State of New Hampshire did not involve 
an unconstitutional burden on interstate commerce. Further, he indi- 
cates that several jurisdictions in addition to the two involved in the 
Evansville decision have imposed airport fees on departing passengers 
and that Philadelphia has imposed a $2 airport fee on arriving as well 
as departing passengers. 

The questions presented are whether the Department of Defense 
may reimburse civilian employees and members of the uniformed serv- 
ices for airport fees they are required to pay incident to official travel 
of themselves and their immediate families and dependents and 
whether the Joint Travel Regulations, Volume 1, may be amended 
effective July 1, 1972, to authorize reimbursement to the categories of 
personnel enumerated in 37 U.S. Code 410(a). 

In arriving at its decision in the cited case the Supreme Court held 
that the $1 airport fee imposed by the Authority and State involved 
reflected a fair approximation of the cost of the services furnished. 
Such charges were not considered a burden or tax on interstate com- 
merce and thus were not in violation of the commerce clause, Article 1, 
section 8, of the United States Constitution. Although the court 
did not fully analyze the relationship of the charges to the costs of 
operating the airports it indicated that the parties contesting the 
charge had not sustained the burden of showing the charges to be 
unreasonable. The court also held with regard to the New Hampshire 
payment of one-half of the fees collected to the general revenues of 
the jurisdictions owning the airport land that “so long as the funds 
received by local authorities under the statute are not shown to 
exceed their airport costs, it is immaterial whether those funds are 
expressly earmarked for airport use.” 

Another matter for consideration is the general rule of Federal im- 
munity from State and local taxes. Since that immunity does not extend 
to reasonable user charges imposed by State or local authorities for 
services rendered to or facilities used by the Federal Government (50 
Comp. Gen. 343 (1970) and cases cited therein) the determination made 
under the commerce clause may be viewed as disposing of the question 
of tax immunity. Thus, while reasonable charges may be paid by the 
United States, an unreasonable charge would be considered a tax from 
which the Federal Government is immune. 

With respect to the fees charged by the City of Philadelphia we 
have been advised that the Court of Common Pleas of Philadelphia 
County has enjoined the charge of the $2 fee on arriving passengers 
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for the reason that this charge constituted an unreasonable interference 
with interstate commerce. The $2 fee on departing passengers, however, 
was allowed to stand. We understand further that the Philadelphia 
city council is considering an amendment to the ordinance involved 
under which the arrival fee would be rescinded, the departure fee would 
be increased to $3 and United States military personnel on active duty 
would be exempted. 

In view of the foregoing our view is that a civilian employee of the 
United States or member of the uniformed services traveling by air on 
official business who is required to pay a departure fee imposed for the 
purpose of recovering airport operating and maintenance costs would 
have no proper basis for refusing to pay such fee. Similarly, such em- 
ployees and members could not refuse to pay those fees on behalf of 
the members of their immediate families or dependents traveling at 
Government expense. Accordingly, departure fees properly paid in con- 
nection with official travel may be reimbursed to such personnel. How- 
ever, as the landing fee in Philadelphia has been held by the courts to 
be invalid and assuming this decision will be sustained by superior 
courts, reimbursement of the landing fee to those who may have paid it 
is not authorized. We assume that procedures will be adopted by the 
City of Philadelphia or the airlines involved for refund of those fees 
to the individuals who have paid the same. In the event that the arrival 
fee is held to be valid upon appeal reimbursement to employees of that 
fee would be authorized on the same basis as reimbursement of depar- 
ture fees is authorized herein. 

We believe the fees are to be regarded as a transportation expense. 
In connection with civilian travel see sections 2.1 and 9.1d of the Stand- 
ardized Government Travel Regulations. 

While we do not consider an amendment is necessary to the Joint 
Travel Regulations, Volume 1, to permit reimbursement of the depar- 
ture fees in cases where a specific exemption is not applicable, appro- 
priate amendments could be made to the regulations to specifically 
authorize such payment if deemed administratively desirable. Reim- 
bursement of fees paid by the categories of persons covered by 37 U.S.C. 
410(a) is authorized on the same basis. 


[ B-174685 J 


Subsistence—Per Diem—Military Personnel—Quarters and 
Messing Facilities Furnished—Determination of Availability 


A member of the uniformed services at a temporary duty or delay point where 
a Government mess, as defined in paragraph M1150-4 of the Joint Travel Regu- 
lations, is determined not to be available because of the distance between lodgings 
and the mess location, or because of the incompatibility of mess hours with duty 
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hours, may be paid per diem at a rate authorized when a Government mess is 
not available on the basis that a member in a travel status is not required to use 
inadequate quarters, unless a military necessity, and distance is a factor in deter- 
mining the impracticability of utilizing a Government facility. However, regard- 
less of distance, if it is practicable to utilize a mess for some but not all meals 
because of the incompatibility of duty hours, breakfast, lunch and dinner should 
be considered separately in determining the impracticability of utilizing an 
available mess. 


To the Secretary of the Navy, August 11, 1972: 


Reference is made to letter of November 22, 1971, from the Assist- 
ant Secretary of the Navy (Manpower and Reserve Affairs) in which 
a decision is requested whether a member of the uniformed services 
may be paid a per diem for the period at a temporary duty or delay 
point at a rate authorized when Government mess is not available 
when the impracticability determination of utilizing an available 
mess is based on not only the distance from the place of lodging to 
the location of the Government mess, but also incompatibility of mess 
hours with required hours of duty. The request has been assigned 
PDTATAC Control No. 71-52 by the Per Diem, Travel and Trans- 
portation Allowance Committee. 

The Assistant Secretary refers to paragraph M4451-1, Joint Travel 
Regulations, which provides generally that except when directed 
because of military necessity, a member in a travel status will not 
be required to use Government quarters designated as inadequate by 
the appropriate authority of the Service concerned. It further pro- 
vides that available Government quarters designated as adequate and 
mess will be used by members in a travel status to the maximum 
extent practicable, except (item 2) when furnished a statement by 
competent authority at the temporary duty or delay point to the effect 
that utilization of existing Government facilities was impracticable. 
Paragraph M4451-2 of the regulations provides that such a statement 
shall have the effect of a statement of nonavailability. 

The Assistant Secretary refers also to item 2, paragraph 4050-2b 
(2) (b), Navy Travel Instruction, which provides that impracticability 
determinations as to the use of an available Government mess may not 
be based on the distance or cost incident to travel from the location 
of the member’s quarters to the site where the Government mess is 
located in those instances where the member elects not to occupy avail- 
able inadequate Government quarters. 

The Assistant Secretary questions whether this restriction is man- 
datory in per diem cases, in view of the fact that in 42 Comp. Gen. 558 
(1963) such limitation was applied with respect to the use of a Gov- 
ernment mess at an enlisted member’s permanent duty station for 
purposes of basic allowance for subsistence. He says that it is doubtful 
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whether the limitation applies in instances when a temporary duty 
station and per diem are involved. 

Section 404(b) (2), Title 37, U.S. Code, provides that the Secretaries 
concerned may prescribe the allowances for the kinds of travel, but 
not more than the amounts authorized in that section. Subsection 
(d) (2) provides in pertinent part that the travel and transportation 
allowances authorized for each kind of travel may not be more than 
one of the following: 


(2) transportation in kind, reimbursement therefor, or a monetary allowance 
as provided in clause (1) of this subsection, plus a per diem in place of subsistence 

~of not more than $25 a day: * * *. 

As stated in the Assistant Secretary’s letter, paragraph M4451-1(2), 
Joint Travel Regulations, implementing section 404 of Title 37, pro- 
vides that, except when directed because of military necessity, a 
member in a travel status will not be required to use Government quar- 
ters designated as inadequate by the appropriate authority of the 
Service concerned. Aud, as noted above, it also states that available 
Government quarters designated as adequate and mess will be used 
by members in a travel status to the maximum extent practicable, 
except when the commanding officer (or his designated representative) 
at the temporary duty or delay point furnishes a statement to the 
effect that utilization of existing Government facilities was 
impracticable. 

Paragraph M1150-4, Joint Travel Regulations, defines the term 
“Government mess” as any of the messes there specified, provided it 
is made available to, or utilized by, the member concerned, even though 
officers are assessed a charge therefor. 

As indicated, paragraph 4050-2b(2) (b) (2), Navy Travel Instruc- 
tions, provides in pertinent part that the commanding officer or his 
designated representative at the point of temporary duty or delay 
will endorse the member’s orders to specify, as appropriate. 


That the use of available Government mess or officers’ or enlisted open mess is 
impracticable and the reason for such determination (such impracticability 
determinations may not be based on distance or cost incident to travel from the 
location of the member’s quarters to the site where the Government mess or 
officers’ or enlisted open mess is located in those instances where the member 
elects not to occupy available, inadequate Government quarters and occupies 
private quarters). 

Since the Joint Travel Regulations provide that, except when 
directed because of military necessity, a member in a travel status 
will not be required to use inadequate Government quarters, we are of 
the opinion that, in making determinations as to the impracticability 
of utilization of an available Government mess, the distance between 


the mess and place of lodging is a factor properly for consideration. 
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Also for consideration is the distance (and availability of transpor- 
tation when necessary) between the place of duty and the mess as well 
as the compatibility of the messing hours with the hours of duty. 
Thus, regardless of the distance between place of lodging and mess, 
it may be practical for the member to utilize the mess for one or two 
meals (breakfast and lunch) each day, but impracticable to utilize 
the mess for the third meal (dinner) because of the incompatibility 
of his duty hours with the time he normally would eat such meal and 
because of the distance between his place of lodging and the mess. 
Hence, breakfast, lunch and dinner should be considered separately 
in making determinations as to the impracticability of utilizing an 
available mess. 

Your question is answered accordingly. And, it is our view that the 
cited provision in paragraph 4050, Navy Travel Instructions, is more 
restrictive than is required. 


[ B-175787 J 


Officers and Employees—Transfers—Relocation Expenses—Tem- 
porary Quarters—Owned by a Relative, Etc. 

Employees who occupy temporary quarters and are furnished subsistence in the 
homes of relatives in connection with permanent transfers of station may be 
reimbursed reasonable rental and subsistence charges under section 8.4, Office 
of Management and Budget Circular No. A-56, effective September 1, 1971. 
Charges are not reasonable when relatives are paid the same amounts employees 
would pay in motels or restaurants, or are based upon maximum amounts re- 
imbursable under the regulation. Reasonableness depends on the circumstances 
of each case, such as the number of individuals involved, the extra work per- 
formed by relatives, and the need to hire extra help, and, therefore, employees 
should be required to furnish sufficient information to permit a reasonable 
determination to be made, and expenses based on estimates of average rates per 
day are not acceptable. 


ToR. J. Schullery, Department of Transportation, August 11, 1972: 


This refers further to your letter of April 21, 1972, in which you 
requested our decision as to the propriety of certifying for payment 
two claims for reimbursement of expenses incurred by employees in- 
cident to occupancy of temporary quarters in connection with perma- 
nent transfers of station. 

The claims submitted by Mr. Lyle S. Miller and Mr. Watkins L. 
George involve the occupancy of temporary quarters under somewhat 
similar circumstances. In both cases the temporary quarters occupied 
were in the homes of close relatives and the manner in which the em- 
ployees have undertaken to substantiate their claims for reimburse- 
ment raise doubts as to whether they may be certified for payment. As 
your letter states, it might be said that: 


It appears that the amounts claimed by both Messrs. Miller and George for 
subsistence expenses while occupying temporary quarters with relatives is based 
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upon the maximum amount that can be reimbursed for each ten-day period rather 
than with (on) actual subsistence costs incurred. 

The provisions of section 2.5, Office of Management and Budget Cir- 
cular No. A-56, revised June 26, 1969, subsequently revised as section 
8.4, effective September 1, 1971, are applicable to both cases. Inasmuch 
as no change in substance was made the discussion of each case which 
follows will, for reasons of convenience, be based on the current regula- 
tion, which provides, in pertinent part, as follows: 

8.4 Allowable amount 


a. Actual expenses allowed. Reimbursement will be only for actual subsistence 
expenses incurred provided these are incident to occupancy of temporary quar- 
ters and are reasonable as to amount. Allowable subsistence expenses include 
only charges for meals (including groceries consumed while occupying temporary 
quarters), lodging, fees and tips incident to meals and lodging, laundry, cleaning 
and pressing of clothing. 


b. Itemization and receipts. The actual expenses will be itemized in a manner 
prescribed by the head of the agency which will permit at least a review of 
the amounts spent daily for (1) lodging, (2) meals, and (3) all other items of 
subsistence expenses. Receipts will be required at least for lodging and laundry 
and cleaning expenses (except when coin-operated facilities are used) * * * 


ce. Computation of maximum. The amount which may be reimbursed for tempo- 
rary quarters subsistence expenses will be the lesser of either (a) the actual 
amount of allowable expense incurred for each ten-day period or (b) the amount 
computed * * * in accordance with a formula provided. [Italic supplied.] 


Mr. Miller transferred from Greensboro, North Carolina, to Gaines- 
ville, Florida, effective June 14, 1971. Occupancy of temporary quar- 
ters began June 7, 1971, to allow preparation of the employee’s house- 
trailer (used as a residence) for transportation to the new duty station. 
From that date through June 19 Mr. Miller lived, with the exception 
of 3 days, at motels at the old and new duty stations or appears to have 
to have been in a travel status between the old and new stations. His 
wife and three children, one aged 12, one aged 2, and one an infant of 
1 month, lived throughout the period at the home of Mrs. Bertie M. 
Sims of Savannah, Georgia, who apparently is the mother of Mrs. 
Miller. 

Your primary question as to Mr. Miller’s claim concerns the reason- 
ableness of the expenses for his dependents. The itemization of expenses 
provided on your agency form for this purpose shows, for each day 
of the first 10 days: Lodging, $25; Meals, $18; Tips, $2; and Laundry, 
$5, the total amount being $500, or the same amount as that allowable 
as the maximum under subsection 8.4c of Circular No. A-56. For the 
following 3 days of occupancy, the amount for lodging is reduced to 
$15 per day and the amount for tips to $1. For the 11th and 12th days 
the laundry charges were reduced to $2.50. The amount for meals is 
shown as $19 for the 11th day and $18 for each of the last 2 days of 
occupancy. Receipts signed by Mrs. Sims have been supplied for lodg- 
ing and laundry. 
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With respect to the charge for rent for the employee’s dependents 
during the entire period we believe he should be required to supply a 
further explanation of the basis upon which the lodging rates were 
established since the reduction from $25 to $15 on the 11th day of 
occupancy suggests that the rates were fixed at the maximum amounts 
allowable to the employee for his dependents rather than the actual 
rental value of the quarters. Although the regulations do not preclude 
payment of rent to relatives whose premises are occupied as temporary 
quarters, the amount allowed must be reasonable. See B-—174986, 
May 11, 1972, copy enclosed. In the absence of an explanation of the 
method used to establish the rental rates we agree the lodging costs 
appear to be unreasonable. 

As to the claim for costs of meals, tips and laundry throughout the 
period, these appear to be estimates based on average rates per day and 
not an actual itemization of expenditures. Our decisions have allowed 
reimbursement on the basis of detailed estimates where these (1) are 
based on actual expenditures and (2) are reasonable in amount. In 
this case we do not regard the estimates submitted as meeting this 
standard. B-164057, June 5, 1968, copy enclosed. Cf. B-161166, 
April 26, 1967; B—166238, March 27, 1969; B—-165553, November 28, 
1968. 

The record shows that on June 12, 18, and 19, Mr. Miller also lodged 
at the residence of Mrs. Sims and has submitted receipts signed by her 
for rent ($12.50 per day) and laundry ($9). In this connection we note 
the voucher claims $18.75 for this expense on June 18. With respect 
to the lodging expense on June 12 it. may be that this was incurred as a 
travel expense reimbursable in accordance with subsection 2.1 of Cir- 
cular No. A-56 since Mr. Miller apparently vacated the motel at his 
old duty station on June 10. Moreover, he claimed no temporary quar- 
ters allowance for himself for that day or June 11, and the motel re- 
ceipts submitted by him indicate occupancy of motel quarters at the 
new duty station beginning June 13, 1971. Accordingly, the claim for 
$12.50 for lodging expense on that day should be further clarified 
before any reimbursement is allowed. 

The claim for Mr. Miller’s lodging at Savannah on June 18 (Friday 
night) and 19 (Saturday) is also subject to further clarification since 
his absence from his old and new duty stations on those dates suggests 
that he traveled to Savannah to visit the members of his family and 
then accompany them to his new duty station. Also, it may be that his 
mobile home was ready for occupancy on June 18. Under such cir- 
cumstances he is not to be regarded as entitled to temporary quarters 
for himself for those 2 days. 

As noted above the file includes a receipt for $9 for laundry for Mr. 
Miller signed by Mrs. Sims; however, the itemized claim fails to in- 
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clude a reference to this charge. Accordingly, and since no explanation 
appears for a laundry bill of this magnitude, no reimbursement for the 
item is allowable. 

In summary, the only expenses itemized by Mr. Miller which may 
now be certified for payment are those incurred on the days in which 
he occupied temporary quarters at motels at his old and new official 
stations. 

Mr. Watkin L. George transferred from Balboa, Canal Zone, to 
Atlanta, Georgia, in accordance with a travel order dated August 10, 
1971. That document authorized occupancy of temporary quarters by 
Mr. George and two dependents for a maximum period of 60 days. 

Mr. George executed a formal agreement with his brother, John H. 
George, under which the employee and his dependents occupied part 
of his brother’s residence, described in the agreement as a “Two (2) 
bedroom furnished Apartment.” The agreement provided in pertinent 
part that— 

2. Lessor shall furnish all Utilities (Water, Lights and Gas) and Lessee shall 
have Laundry privileges. 

8. Lessee shall pay to Lessor—John H. George, at the end of each Ten (10) 
days the following amounts: 

$25.00 per day for the first 10 days 

$10.00 per day for the second 10 days 

$5.00 per day for the balance of rental 
This Lease not to exceed Sixty (60) Days however Lessee may terminate said 
lease at such time said Lessee acquires a permanent residence. 

4. It is further agreed that the Lessor shall furnish three (3) meals per day 
and the Lessee agrees to pay $5.00 per day per person for said meals. 

In support of his claim for reimbursement in the amount of 
$1,195.04 (including two dry cleaning bills from a commercial estab- 
lishment for which receipts are supplied), Mr. George itemized his 
expenses for lodging and meals exactly as these charges were agreed 
upon with his brother. He has also presented receipts from his brother 
for each of the six 10-day periods during which he occupied the tem- 
porary quarters. 

As a result of questions as to the circumstances under which Mr. 
George occupied temporary quarters and claimed reimbursement, an 
investigation was undertaken by your agency. In the course of the 
investigation Mr. George executed a sworn statement including the 
following in explanation of the manner in which he made his living 
arrangements during the 60-day period: 

When my brother and I set up our lease agreement, we set the payment scale 
according to what the travel regulations allowed. We did this to get the full 
benefits of the temporary quarters allowance, and to assure that my brother 
would be adequately reimbursed over the full period of time. We set up the 
payment scale in the lease according to the manner shown in the travel 
regulations. 

Regarding the $5.00 per day per person for meals, I considered the cost to be 


well below what it would have cost if we had been eating all of our meals in a 
restaurant. I based the meal cost relative to what the restaurant cost would 
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be and not actually what it ‘would cost to cook the meal at home. I consider 
the $15.90 meal cost per day to have been a savings to the government. 


* * * * Eo * * 

My reasoning in paying my brother for lodging and meals at the rate that I 
did was based on what it would have cost the government if I had had the 
same services in a motel or other public lodging. I did not base the charges on 
what it was actually costing me and my brother for me and my family to reside 
in his home. The charges were on a relative basis, not actual. 

Subsection 8.2d of Circular No. A-56 provides, in pertinent part, 
that : “Temporary quarters should be regarded as an expedient to be 
used only if, or for as long as, necessary until the employee concerned 
can move into residence quarters of a permanent type.” 

The record indicates that Mr. George occupied temporary quarters 
for 58 days and it is not entirely clear that it was necessary for him to 
occupy temporary quarters for this length of time. Also, his state- 
ment that he and his brother drew up their rental agreement in such 
a manner as “to get the full benefits of the temporary quarters allow- 
ances” suggests that unavailability of suitable permanent housing 
was not altogether the motivating reason for the length of time the 
employee occupied temporary quarters. In view of this and since Mr. 
George admits the payments to his brother were unrelated to actual 
costs to his brother during the period in question, there is no proper 
basis on the present record on which temporary quarters may be 
allowed except for the commercial dry cleaning charges for which 
he has provided receipts. 

We point out that in the past we have allowed reimbursement for 
charges for temporary quarters and subsistence supplied by relatives 
where the charges have appeared reasonable; that is, where they have 
been considerably less than motel or restaurant charges. It does not 
seem reasonable or necessary to us for employees to agree to pay rela- 
tives the same amounts they would have to pay for lodging in motels 
or meals in restaurants or to base such payments to relatives upon 
maximum amounts which are reimbursable under the regulations. Of 
course, what is reasonable depends on the circumstances of each case. 
The number of individuals involved, whether the relative had to hire 
extra help to provide lodging and meals, the extra work performed 
by the relative and possibly other factors would be for consideration. 
In the claims here involved as well as similar claims we believe the 
employees should be required to support their claims by furnishing 
such information in order to permit determinations of reasonableness. 

The vouchers are returned herewith for handling in accordance 
with the foregoing. 
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[ B-174213 J 


General Accounting Office—Decisions—Advance—V oucher Accom- 
paniment 


Although, normally, the Comptroller General of the United States General Ac- 
counting Office (GAO) would not render a decision to a question of law sub- 
mitted by a certifying officer unaccompanied by a voucher as required by 31 
U.S.C. 82d, the statutory authority under which the GAO renders decisions to 
certifying officers, since the question submitted is general in nature and will be 
a recurring one, the reply to the question raised is addressed to the head of 
the agency under the broad authority contained in 31 U.S.C. 74, pursuant to 
which the GAO may provide decisions to the heads of departments on any ques- 
tion involved in payments which may be made by that department. 


Fees—Parking—Occupancy Tax—Legal Incidence of Tax on 
Vendee 

In view of the administrative burdens to implement the United States General 
Accounting Office (GAO) decision of December 10, 1971, 51 Comp. Gen. 367, hold- 
ing that the San Francisco City and County tax on the occupancy of parking 
spaces is not chargeable to the Federal Government when a Government-owned 
vehicle is involved, and that a voucher for the tax in favor of a Government 
employee may not be certified for payment, the decision is modified to permit 
certifying officers to certify vouchers for payment of the parking tax in the 
amount of 1 dollar or less in spite of the Government’s immunity to the tax, 
since the correct procedure prescribed in 7 GAO 26.2 for the use of a tax exemp- 
tion certificate when the legal incidence of the tax is on the vendee is not 


available as its use is restricted to purchases on which the taxes exceed 1 dollar- 
51 Comp. Gen. 367, modified. 


To the Acting Administrator, General Services Administration, 
August 14, 1972: 


We have received a letter dated April 6, 1972, from Mr. Charles A. 
Lewis, Authorized Certifying Officer, Chief, Accounts Payable 
Branch, Finance Division, Region 9, General Services Administra- 
tion, concerning the tax on rents charged for occupancy of parking 
space in parking stations in the City and County of San Francisco 
insofar as concerns Government-owned vehicles. 

At the outset we wish to refer you to 31 U.S. Code 82d, the statutory 
authority under which this Office renders decisions to certifying of- 
ficers, which provides as follows: 

The liability of certifying officers or employees shall be enforced in the same 
manner and to the same extent as now provided by law with respect to enforce- 
ment of the liability of disbursing and other accountable officers; and they shall 
have the right to apply for and obtain a decision by the Comptroller General 
on any question of law involved in a payment on any vouchers presented to them 
for certification. 

Under the above-quoted authority, a certifying officer is entitled to 
a decision by the Comptroller General on a question of law involved 
in payment on a specific voucher which has been presented to him 
for certification prior to payment of the voucher, which should accom- 
pany the submission to this Office. 21 Comp. Gen. 1128 (1942). 


522-985 O- 74-8 
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In the instant case, no voucher accompanied the request for decision 
and the question presented is general in nature. Normally, we would 
not render a decision under such circumstances. However, in view of 
the fact that the problem involved in the instant situation will be of a 
recurring nature, we are rendering our decision to you under the broad 
authority contained in 31 U.S.C. 74, pursuant to which we may 
provide decisions to the heads of departments on any question involved 
in payments which may be made by that department. 

In our decision of December 10, 1971, 51 Comp. Gen. 367, we held 
that the San Francisco City and County tax of 25 percent on oc- 
cupancy of parking spaces is not chargeable to the Federal Govern- 
ment when a Government-owned vehicle is involved, and that a 
voucher for same in favor of a Government employee may not be certi- 
fied for payment. 

Mr. Lewis states that consideration has been given to the alter- 
natives of either requiring Government employees to bear the burden 
of the tax or of setting up an administrative procedure whereby the 
tax would not be charged or that reimbursement would be sought 
from the city taxing authorities after payment of the tax. 

As to the latter, Mr. Lewis states that reimbursement after payment 
would create an unreasonable burden on the city, and the administra- 
tive costs to the Federal Government would exceed the amount of the 
taxes involved. We note that this disparity was further increased as 
of July 1, 1972, when the tax was reduced to 10 percent. 

Mr. Lewis further states that consideration has been given to the 
use of the Standard Form 1094 U.S. Tax Exemption Certificate, but 
that this procedure would likewise entail a substantial administrative 
burden and is also limited by certain restrictions on the use of such 
certificates. 

In view of the administrative burdens of implementing our deci- 
sion of December 10, 1971, 51 Comp. Gen. 367, Mr. Lewis requests that 
certifying officers be allowed to certify travel vouchers (in favor of 
Government employees) where the amount of the parking tax in 
question is one dollar or less. 

Because of the nature of the tax involved, the proper procedure 
would be the use of the tax exemption certificate. The GAO Manual, 
Title 7, section 26.1, reads in pertinent part as follows: 

Agencies, as well as Government corporations, generally are not authorized 
to pay State or local taxes, because the United States is not liable for the pay- 
ment of such taxes when the legal incidence of the tax is on the vendee. If a 


vendor requires evidence that a sale or transaction is tax exempt, he should be 
provided with a tax exemption certificate. 


Since the tax is usually computed on the gross income of each parking 
lot, such a certificate would be necessary as evidence that the trans- 
action was tax exempt. 
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Several restrictions on the use of the tax exemption certificates are 
found in 7 GAO 26.2, one of which is that they may not be used for 
purchases on which the taxes are one dollar or less. This provision 
is a recognition that the administration costs of the use of the certificate 
are prohibitive when dealing with such small amounts and, therefore, 
State and local taxes of one dollar or less may be paid in spite of the 
Government’s immunity to such taxation. 

On this basis, we will approve the request that certifying officers 
be permitted to certify vouchers for payment of the San Francisco 
parking tax in the amount of one dollar or less. Our decision, 51 Comp. 
Gen. 367, is modified accordingly. 


[ B-176226 J 


District of Columbia—Redevelopment Land Agency—Travel 
Expense Reimbursement to Prospective and New Employees 


The District of Columbia Redevelopment Land Agency (RLA), although a Fed- 
eral corporation, is deemed to be a local public agency within the framework of 
the District of Columbia Government (D.C.) for the purposes of title I of the 
Housing Act of 1949, as amended (5 D.C. Code 717a(g)), which provides for 
financial assistance to local communities, and as the agency is not an independ- 
ent office of the executive branch of the Federal Government, it is not subject to 
the Department of Housing and Urban Development regulations authorizing 
payment of travel expenses for employment interviews and moving expenses for 
new employees but to the regulations that govern D.C. employees, which are the 
same as those for Federal employees and, therefore, in the absence of specific 
authority, RLA may not pay travel expenses for preemployment interviews or 
relocation expenses to new employees. 


To Executive Director, District of Columbia Redevelopment Land 


Agency, August 14, 1972: 


Reference is made to your letter dated June 7, 1972, requesting our 
decision to the following questions: 

(1) Can the District of Columbia Redevelopment Land Agency reimburse ap- 
plicants for permanent professional and supervisory positions actual travel ex- 
penses incurred for the purpose of employment interviews with the Agency, so 
long as such reimbursements are made in accordance with regulations of the 
Department of Housing and Urban Development? 

(2) Can the District of Columbia Redevelopment Land Agency reimburse new 
employees for their expenses, including their immediate families, household 
goods, and personal effects, incurred in moving to the Washington area to begin 
employment with the Agency, so long as reimbursements are made in accordance 
with regulations of the Department of Housing and Urban Development? 


You recognize that the types of expenditures involved may not be 
made by Federal agencies in the absence of special circumstances or 
authorization. However, you state that while the District of Columbia 
Redevelopment Land Agency (RLA) is a Federal corporation (the 
act of August 2, 1946, ch. 736, 60 Stat. 790), it is a local public agency 
for all the purposes of Title I of the Housing Act of 1949, as amended 
(5 D.C. Code 717a(g) derived from title VI, section 609, of the act 











86 DECISIONS OF THE COMPTROLLER GENERAL [52 


of July 15, 1949, ch. 338, 63 Stat. 441). Title I of the Housing Act 
of 1949 pertains to the extension of financial assistance to local com- 
munities for community development and redevelopment in the form 
of loans and grants. You also state that : 


HUD is charged with promulgating regulations for the implementation of 
the Housing Act of 1949, and has done so in part in the form of the HUD Urban 
Renewal Handbook. Such regulations specify those expenditures of local public 
agencies which are proper administrative expenses incidental to carrying out 
an urban renewal project and thus payable from funds made availabie by the 
applicable Loan and Grant Contract. Such regulations (RHA 7217.1, Chapter 1, 
Section 4, Page 14) state the following in regard to the two questions stated 
above: 

“Project costs may include (1) travel expense for employment interviews 
incurred by applicants for permanent professional and supervisory positions 
of the LPA, and (2) moving expenses incurred by new LPA employees, including 
their immediate families and household goods and personal effects, for such 
positions. 

“The incurring of these expenses shall be authorized in each case in advance 
by official action (as described in the second paragraph of this Section). Specific 
action is required with respect to each individual applicant or employee con- 
cerned. The resolution or other vufficial action shall include a determination that 
the expense is reasonable and necessary in the particular case.” 

* * * te * * * 

The above regulations permit local public agencies to reimburse prospective 
employees travel expenses and new employees moving expenses subject to certain 
conditions. Inasmuch as the Agency is considered by law (5 D.C. Code 717(a).) to 
be a local public agency for all the purposes of Title I of the Housing Act of 1949, 
it is our position that we, regardless of our status otherwise as a Federal Agency, 
are lawfully able to make the same expenditures * * *. 


In support of the position stated above you also note our determina- 
tion that once Federal funds are transferred to State or local agencies 
pursuant to'loan and grant contracts, the conditions of the loan and 
grant control the expenditure of such funds, and not the Federal statu- 
tory restrictions generally applicable to the expenditures of appro- 
priated moneys. 

In B-121019, December 17, 1954, copy enclosed, it was held that RLA 
appeared to be a local public agency within the framework of the 
District of Columbia Government and not an “Independent Office of 
the Executive Branch of the Federal Government.” See also B—-121019, 
June 7, 1955, copy enclosed. We recognize that for certain purposes, 
such as the Federal Tort Claims Act, RLA has been considered to be 
a Federal agency. Goddard, et al. v. United States, 287 F. 2d 343 (1961). 
However, for the purposes of this case we shall consider RLA to be 
a local public agency in accordance with the decisions cited above. 

We have carefully considered the regulations quoted in your letter. 
It is our view that such regulations are to be used as guidelines for the 
development of rules by a local public agency should no local policies 
exist. In this connection your attention is invited to Urban Renewal 
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Handbook, RHM 7217.1, chapter 1, section 4, paragraph 2, which states 
in pertinent part as follows: 


2 LOCAL PUBLIC PRACTICE 

a. Adoption of Local Government Policies. Local government means the gov- 
ernment of the city, county, or other political subdivision which established the 
local agency or for which it was established. In the case of a regional authority 
or agency, local government means the municipality, county, or other political 
subdivision in which the local agency central office is located. 

(1) When the local agency is a unit of the local government and its admin- 
istrative practices are governed by State or local regulations similarly 
applicable to all other employees of that governing unit, the local agency 
must follow the local regulations with respect to administrative practices, 
subject to the specific limitations in this Chapter. A copy of the applicable 
policies must be retained in the local agency’s office and must remain avail- 
able for HUD review. 

In view of the above regulations and inasmuch as RLA is deemed to 
be a local public agency within the framework of the Government of 
the District of Columbia for the purpose of this case, it follows that 
RLA should apply the travel and relocation regulation applicable to 
employees of the District of Columbia. The regulations for such em- 
ployees are the same as those for employees of Federal agencies. See 
5 U.S.C. 5701; 5 U.S.C. 5721; Office of Management and Budget 
(OMB) Circular No. A-7, revised effective October 10, 1971, section 
1.1; and OMB Circular No. A-56, revised effective September 1, 1971, 
sections 1.2b and c. 

As you have noted in your letter, there are established rules that an 
agency or instrumentality within the purview of the statutes and reg- 
ulations cited above may not properly pay either travel expenses to 
prospective employees for preemployment interviews (40 Comp. Gen. 
221 (1960)) or relocation expenses to new employees (7 Comp. Gen. 
203 (1927)) unless there is specific authority therefor. We are not 
aware of any authority which would exempt RLA from the above rules 
so as to permit it to make expenditures of the type here involved. 


In view of the above your questions are answered in the negative. 


[ B-175254 J 


Bidders—Responsibility v. Bid Responsiveness—Experience 


The experience requirement provision in an invitation for bids to furnish gas 
turbine power generators which stated that the low bidder may be required to 
establish supplier experience in the furnishing of gas turbine power plants, and, 
if not, written certificates would have to be obtained from the manufacturer of 
the engines—one before award assuring compliance with the criteria to which 
the engines were designed and manufactured, and one after Government accept- 
ance of delivery warranting that the engines are proper and adequate for the use 
to which they have been put—involves a matter of bidder responsibility for deter- 
mination by the contracting officer, except where a Certificate of Competency had 
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been or would be issued. However, since a literal compliance with the certifica- 
tions required was not intended or sought in the procurement, future solicita- 
tions should state the requirements more precisely. 


Bids—Competitive System—Equal Bidding Basis for All Bidders— 
Ambiguous Specifications 

Where a specification provision for the procurement of turbine power generators 
which stated a gear box component of the generator “shall be of a proven design 
recommended and in use by the manufacturer of the gas turbine engine’ was 
literally interpreted to require furnishing the more expensive gear box currently 
in use by the manufacturer as opposed to furnishing the less expensive gear 
box that has been used by the manufacturer, bidders did not compete on equal 
terms io the prejudice of the bidder who would have submitted a lower bid 
if the gear requirement had been clearly stated and, therefore, the invitation for 
bids should be canceled since an award under the solicitation would be invalid 
because one bidder had been prejudiced in the preparation of its bid, and any 
resolicitation should make prospective bidders aware of actual needs as required 
by paragraph 1,1201 of the Armed Services Procurement Regulation. 


To the Secretary of the Navy, August 16, 1972: 


Reference is made to the letters of April 25, 1972, and June 8, 1972, 
from the Counsel for the Naval Facilities Engineering Command 
(NAVFAC) regarding the protests filed by Abbott Power Corporation 
(Abbott), Stewart & Stevenson Services, Incorporated (S&S), and 
Emerson G. M. Diesel, Incorporated (Emerson), against award of a 
contract under invitation for bids (IFB) N62578-72-B-0018, issued 
December 15, 1971, by the Naval Facilities Engineering Command, 
Davisville, Rhode Island. 

The solicitation was for twelve 2000 KW gas turbine power gen- 
erators and related data packages, with an option in the Government 
to purchase up to an additional twelve units. Of the twelve bids received 
by the opening date of February 14, 1972, the three lowest were as 
follows: Abbott, $3,330,000 ; S&S, $3,493,584 ; and Emerson, $3,638,300. 

S&S protested any award to the low bidder, alleging that Abbott was 
not a responsible bidder and that its bid was nonresponsive. When 
NAVFAC agreed with those contentions, Abbott filed its protest, as- 
serting that it is entitled to the award as the low responsive, responsible 
bidder. Emerson contends, in its protest, that award cannot be made to 
either Abbott or S&S because both intend to furnish equipment which 
does not conform to the specifications. During our consideration of 
these protests, Custom Applied Power Corporation (CAPCO), the 
ninth low bidder, filed a protest alleging that no lower bidder could 
meet the experience requirement set forth in the IFB. We also received 
a submission from the Solar Division of International Harvester Com- 
pany, which urged cancellation of the IFB and readvertisement on the 
grounds that the invitation was “poorly conceived” and any contract 
based on it would result in continuing disputes. Award has not yet been 
made. 
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The protests of S&S and CAPCO are based on the requirements of 
paragraph C-12 of the invitation, which states : 
Experience Requirements 


Prior to award, the apparent low conforming bidder shall, on request of the 
Officer in Charge, furnish data establishing that he is an experienced supplier 
normally engaged in the design, fabrication, test and support of gas turbine power 
plants of similar type, complexity and capacity (at least 500 Kw) as the plants 
to be furnished hereunder. The bidder must have made timely delivery of all 
equipment. If the apparent low conforming bidder is not the manufacturer of 
gas turbine engines to be furnished. the following will be required from the 
bidder prior to award: a written certification from the engine manufacturer that 
the latter has agreed to provide the bidder (if awarded the contract) with 
engineering services necessary to monitor preliminary and final design, fabrica- 
tion, and testing of the power plants to insure that all details of engine applica- 
tions are in complete conformance with the criteria to which the engines were 
designed and manufactured. In addition, the engine manufacturer shall provide 
in the certification a commitment that upon acceptance of the power plants by 
the Government, he will warrant to the Government that the engines are proper 
and adequate for the use to which they have been put. 


It is undisputed that Abbott has not previously furnished gas tur- 
bine power plants and therefore cannot meet the literal terms of the 
stated experience requirements. This is the basis for NAVFAC’s deter- 
mination that Abbott is not a responsible bidder. However, Abbott, a 
smal] business firm, has been issued a Certificate of Competency (COC) 
by the Small Business Administration for this procurement. The certi- 
fication is conclusive with respect to Abbott’s capacity and credit to 
perform the contract and under our decisions clearly encompasses ex- 
perience requirements. 38 Comp. Gen. 864 (1959) ; 40 zd. 106 (1960). 
However, S&S asserts that the COC is not conclusive on the experience 
requirement of this solicitation because the issue is bid responsiveness 
rather than bidder responsibility in that the IFB requires proof of 
reliability of the bid item and not just a general experience level of a 
prospective contractor. 

We have recognized in our decisions that experience requirements 
directed primarily to the performance history of the item being pro- 
cured concern bid responsiveness, while the experience of a bidder is 
properly a matter of responsibility. 48 Comp. Gen. 291 (1968) ; 49 id. 9 
(1969). Thus, in the former case, involving procurement of diesel 
engine generator units, we treated a requirement that a proposed engine 
shall have performed satisfactorily for 8000 hours during the previous 
2 years as a matter of responsiveness. Although the instant IFB re- 
quires only that the contractor be “an experienced supplier” and does 
not contain any specific performance history requirement, S&S argues 
that the inherent complexity of a 2000 KW generator transforms the 
experience requirement into one of established reliability of the bid 
item, and cites B—175493, April 20, 1972, as a case in which we viewed 
as nonresponsive a bid that failed to establish the reliability of the 
item to be procured. That case, however, carefully recognized and pre- 
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served the dichotomy between product experience and bidder experi- 
ence, and the IFB therein specifically included a 1-year-in-use require- 
ment for the bid item as well as a 5-year experience requirement for the 
manufacturer. The experience requirement of this 1FB clearly goes to 
the matter of responsibility, and insofar as Abbott is concerned, the 
issue is foreclosed by the issuance of the Certificate of Competency. 

S&S also contends that Abbott does not have and cannot obtain the 
manufacturer’s certification required by the second half of paragraph 
C-12. This certification must contain both an agreement that the 
engine manufacturer will provide certain engineering services to the 
contractor with respect to the power plant and a commitment that the 
engine manufacturer, upon acceptance of the power plants by the Gov- 
ernment, will warrant to the Government that the engines are proper 
and adequate for the use to which they have been put. 

Our record contains copies of certifications furnished by Detroit 
Diesel Allison Division (DDA) to both Abbott and S&S. While the 
first portion of the certifications are similar, they differ in that Abbott’s 
certification refers to engineering services with respect to the “gas tur- 
bine engines” while the S&S certification refers to the “power plant.” 
The other part of the certification furnished Abbott states that: 

* * * We certify the engines are proper and adequate for the intended use 


in accordance with Detroit Diesel Allison Division interpretation of specification 
CDC-BD-6115-33044. 


The S&S certification is again similar, but contains the word “war- 
ranted” instead of “certify.” The entire certification provided to 
Abbott also contains the following statement : 


All certifications supplied in this TWX and our offer to sell assume compliance 
with paragraph C12 * * *, 


S&S claims that these differences indicate that while its certification 
is in conformity with paragraph C-—12, the certification provided to 
Abbott is more limited and does not meet the requirements of para- 
graph C-12. However, DDA, in a subsequent TWX to Abbott, stated 
that “the same degree of assistance has been offered to all bidders for 
the purpose of their proposals.” We have also been informally advised 
by DDA that it has furnished the same certifications to those bidders 
requesting them. 

Notwithstanding this dispute, it appears that neither bidder’s certifi- 
cation literally complies with paragraph C-12. That paragraph re- 
quires a preaward commitment from the engine manufacturer to later 
warrant to the Government that its engines are adequate for the use 
to which they have been put. DDA, however, has certified only that its 
engine is adequate for the use intended by the IFB. DDA has inform- 
ally advised that while it is not willing to certify now that it will sub- 
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sequently provide a warranty to the Government, it would be willing 
to furnish the stated certification after the generators are built if they 
have been assembled properly and in accordance with DDA’s recom- 
mendations. We think DDA’s position in this respect is reasonable. 
We can understand the reluctance of the engine manufacturer, a sub- 
contractor under this IF B, to commit itself in advance to warrant that 
the prime contractor has assembled the generator units in such a way 
that the engine is adequate and proper for the use to which it has been 
put. This requirement of paragraph C-12 probably cannot be achieved 
by any bidder who does not also manufacture the turbine. However, 
since NAVFAC has indicated a willingness to make award to S&S, we 
assume that literal compliance was neither intended nor sought at this 
time, and that a more general certification, such as that furnished by 
DDA, will satisfy the Navy’s requirements. 

It does not appear that the Navy has specifically evaluated the cer- 
tifications presented by the two low bidders in light of the total record 
that has been amassed during the tendency of these protests; nor 
would the bidders be precluded from offering other certification data 
or even other engines. Accordingly, consideration of the issue by our 
Office at this time would be premature. However, we believe that re- 
quirements of this type in future procurements should be thought out 
with great care and precisely stated. 

The claim of CAPCO that all lower bidders do not meet the experi- 
ence requirement of paragraph C-—12 is not supported by the record. 
As indicated above, this involves a matter of responsibility, and with 
respect to Abbott, the issue is foreclosed by the Certificate of Com- 
petency. With respect to other bidders it is well established that, except 
where a Certificate of Competency has been or would be issued, the 
question of bidder responsibility is primarily for determination by 
the contracting officer, and we will regard that determination as con- 
clusive unless there is convincing evidence that it was the result of bad 
faith or arbitrary action. 43 Comp. Gen. 228 (1963). CAPCO has sub- 
mitted no evidence to support its allegation. 

Emerson’s protest is based on a literal reading of paragraph 3.10 
of the specifications, which states that the gear box component of the 
generator “* * * shall be of a proven design recommended and in use 
by the manufacturer of the gas turbine engine.” During preaward 
surveys both Abbott and S&S indicated an intention to furnish a tur- 
bine manufactured by Detroit Diesel Allison (DDA) and a gear unit 
produced by Western Gear Corporation, although Abbott also stated 
that it had not made a final decision as to which gear it would use and 
objected to having to provide this information prior to award. While 
DDA is willing to recommend the use of the Western gear with its 
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engine, Emerson claims that the specification requires that the gear 
must also have been used by DDA, and that DDA has in fact never 
used the Western gear in its own production of generators of this type. 
Emerson asserts that only a Falk gear can satisfy this requirement, and 
it further asserts that it will be prejudiced if use of another gear is 
allowed because its bid was based on providing a DDA engine coupled 
with the much more costly Falk unit. In support of its assertion, Emer- 
son has submitted figures to us indicating that its bid price could have 
been more than $360,000 lower had it anticipated the use of other than 
a Falk gear. 

At the outset, we must reject any implication in the Emerson protest 
that the two low bids were nonresponsive with respect to this gear 
requirement. The invitation did not require bidders to identify either 
the turbine or the gear that would be used in the generator, and noth- 
ing was submitted with the bids to indicate which components would 
be furnished or that the specifications would not be met. We think it 
is clear that the invitation allowed a successful bidder, upon award of a 
contract, to furnish a generator with any turbine and gear combina- 
tion that would meet the detailed specifications of the IFB. 

We understand that certain engine manufacturers now produce or 
have, in the past, produced entire generator units for their own use or 
for use by their customers. We also understand that while DDA for- 
merly supplied complete generator units, which utilized Falk gears, 
it no longer builds complete systems and now provides only the engine. 
The record indicates that S&S, one of DDA’s franchised distributors, 
has supplied a generator unit using a DDA engine coupled with a West- 
ern gear. DDA has also pointed out that it currently has in use for this 
application at its plant only two gears, one manufactured by General 
Electric and one developed by DDA. However, it would not recommend 
either gear for commercial use with its engine. 

Emerson claims that the words “and in use by the manufacturer,” 
contained in paragraph 3.10, clearly require the contractor to furnish 
a gear that has been used by the engine manufacturer, and asserts as 
a fact that only a Falk gear has been used by DDA. Since DDA has 
stated that it uses gears other than Falk, but has supplied generators 
using only the Falk gear, it appears that Emerson is claiming that the 
specifications require the use of a gear that has been furnished by a 
turbine manufacturer as part of its generator unit. NAVFAC per- 
sonnel read the specification more broadly, claiming that the use of a 
gear by a manufacturer’s distributor in furnishing a complete gen- 
erator unit to a customer satisfies the specification. NAV FAC’s counsel 
also points out in his June 8, 1972, letter that “there could be no sub- 
stantial difference with respect to assuring a satisfactory combination 
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whether the use experience had been by the manufacturer or its 
distributor.” 

We think a strictly literal interpretation of the words in paragraph 
3.10 would require the contractor to furnish a gear box that is cur- 
rently in use by the engine manufacturer, as opposed to Emerson’s as- 
sertion that the gear need only be one that has been used by the manu- 
facturer. The expert opinion of a university English professor, sub- 
mitted by Emerson as part of its protest file, supports this strict inter- 
pretation. Therefore, such a reading of paragraph 3.10 would require 
the use of either a DDA gear or a General Electric gear with a DDA 
engine, assuming DDA’s recommendation could also be obtained, a 
result not advocated by the Navy, Emerson, nor any other protesting 
party. Furthermore, since generally the customer, not the manufac- 
turer, has the units in use, such as interpretation, contrary to the 
NAVFAC’s purpose, could eliminate the gear/turbine combinations 
which have had the greatest amount of proven experience. 

We are thus faced with a situation where the clear and unambigu- 
ous, if overliteral, meaning of a material provision would result in a 
frustration of the procurement since the only two gears which would 
meet the in-use requirement so far as it pertains to the DDA turbine 
would not receive the recommendation of the turbine manufacturer 
as required by the paragraph. If this interpretation is abandoned in 
favor of a practical one more in accordance with the Navy’s obvious 
purpose, we cannot say that Emerson’s interpretation is unreasonable. 
The record establishes that the DDA turbine has always been mated 
commercially with a Falk gear, except in the one instance when S&S 
furnished a DDA engine coupled with a Western gear. Under such cir- 
cumstances, Emerson’s view that the specifications required the use 
of a Falk gear with a DDA engine is not unreasonable. Since Emerson, 
a DDA distributor, reasonably believed it was required to furnish Falk 
gears, while Abbott and S&S, with equal reason, believed the less ex- 
pensive Western gear was acceptable, it is apparent that the bidders 
were not competing on equal terms. An award made pursuant to a 
solicitation which permits the preparation of bids on an unequal basis 
is not invalid unless a bidder has been prejudiced thereby, 39 Comp. 
Gen. 834 (1960) ; 40 zd. 561 (1961). In this case, Emerson has made 
a prima facie showing that it could have submitted a materially lower 
bid affecting the bidding order if paragraph 3.10 had been reasonably 
clear. 

Since Emerson appears to have been prejudiced in the preparation 
of its bid, because paragraph 3.10 cannot mean what it says and what 
it was intended to mean cannot readily be ascertained, the invitation 
should be canceled. 











94 DECISIONS OF THE COMPTROLLER GENERAL [52 


NAVFAC has stated that the Western gear used with the DDA en- 
gine will satisfy its needs. Such a determination is within the requir- 
ing agency’s reasonable discretion. However, any resolicitation should 
make the determination clear, so that all prospective bidders are made 
aware of the Navy’s actual requirements, as required by ASPR 1.1201. 

With respect to compliance with the post-opening certification re- 
quirement of paragraph C-12, the matter is returned for consideration 
by the procuring activity in accordance with the foregoing. 


[ B-175838 J 


Agriculture Department—Indemnity Payments—Contamination of 
Cheese—Removal From Commercial Market 


Cheese that contained dieldrin which was removed from the commercial market 
at the direction of the State of Wisconsin Department of Agriculture under 
14-day hold orders beginning April 11, 1969, but the final determination that 
the cheese was adulterated pursuant to both State and Federal law and should 
not move in interstate or foreign commerce was not made until May 14, 1971, 
is considered to have been removed from the commercial market after Novem- 
ber 30, 1970, thus permitting indemnity payments under section 204(b) of the 
Agricultural Act of 1970, approved November 30, 1970, in view of the fact 
the legal effectiveness of the hold orders to remove the cheese from the commer- 
cial market prior to May 14, 1971, is doubtful. However, before making the in- 
demnity payment action should be taken to insure the claimant will not also 
collect or benefit under its judgment against the farmer responsible for the 
contamination. 


To the Secretary of Agriculture, August 16, 1972: 


By letter of May 1, 1972, with enclosures, the Honorable Clarence D. 
Palmby, Assistant Secretary of Agriculture, forwarded for our con- 
sideration the claim of the Liberty Pole Cheese Company, Inc., of 
Viroqua, Wisconsin, for an indemnity payment on 163,364 pounds of 
Romano cheese which Liberty Pole manufactured and which had been 
removed from the commercial market by direction of the State of 
Wisconsin Department of Agriculture because such cheese contained 
residues of the economic poison dieldrin. The letter states that indem- 
nity payments in such instances are authorized by section 204(b) of 
the Agricultural Act of 1970, approved November 30, 1970, 84 Stat. 
1362 (codified as 7 U.S.C.A. 450j-4507), for dairy products which 
manufacturers were directed to remove from the commercial market 
after the date of enactment of the act. The letter further states that 
your Department has determined that Liberty Pole meets the eligibil- 
ity requirements of the statute and the program regulations (7 CFR 
760), except that there is a question as to whether Liberty Pole was 
directed to remove the cheese from commercial market before or after 
November 30, 1970, and requests our advice as to whether, assuming 
all other requirements of the statute and regulations have been met, 
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an indemnity payment may be made to Liberty Pole on the basis that 
is was directed to remove its cheese from the commercial market after 
November 30, 1970. 

The record transmitted to our Office indicates that the cheese was 
the subject of a “hold order” issued by the Wisconsin Department of 
Agriculture on April 11, 1969, prohibiting the sale or movement of 
the cheese for any purpose until an analysis or examination thereof 
had been completed, inasmuch as it was believed that the cheese was 
adulterated with a pesticide residue. Under Wisconsin law (Wiscon- 
sin Statutes, chapter 97, section 97.12), such order was effective only 
for a 14-day period, and was required to be confirmed or released 
within that period. This order was released on April 16, 1969, and 
a new 14-day holding order issued on that date. This latter order was 
not formally confirmed until May 12, 1969, more than 14 days after 
issuance of the hold order. On September 11, 1969, all prior holding 
orders were consolidated into one final hold order. However, the 
Wisconsin Department of Agriculture did not make any final de- 
cision as to the salability or ultimate disposition of the cheese pend- 
ing further study and review of the matter and investigation of pos- 
sible market outlets for the cheese outside the State of Wisconsin. On 
May 14, 1971, the Wisconsin Department of Agriculture advised Hale, 
Skemp, Hanson, Schnurrer & Skemp, attorneys for Liberty Pole, that 
it had been determined that the cheese was adulterated under both 
State and Federal law and hence could not be moved in interstate 
or foreign commerce as food for human consumption; and that since 
all possibilities for sale of the cheese as a food in other States or 
countries not having restrictions on pesticide residues in foods had 
proved fruitless, it had no further recourse but to order final dis- 
position of the cheese and its diversion from human food channels. 

The record also shows that Liberty Pole obtained a default judg- 
ment on March 9, 1970, against the dairy farmer whose dieldrin- 
contaminated milk caused the contamination of the cheese here in- 
volved. Liberty Pole’s civil action was based upon alleged breach of 
warranty by the dairy farmer with respect to the milk which he 
sold to Liberty Pole. It is indicated that, insofar as your Department 
is aware, Liberty Pole has never recovered anything on this judgment. 
Nevertheless, there is an implication that this judgment may be con- 
strued as an admission by Liberty Pole that the cheese had been re- 
moved from the commercial market prior to November 30, 1970. 

Liberty Pole contends that, since it and the Wisconsin Department 
of Agriculture had been attempting to dispose of the cheese outside 
of the State of Wisconsin, it was not directed to remove the cheese 
from the commercial market until May 14, 1971, the date of the letter 
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from the Wisconsin Department of Agriculture advising that such 
efforts had proved fruitless and ordering final disposition of the cheese. 
The statute (7 U.S.C.A. 450j-4507) authorizes indemnity for manu- 
facturers of dairy products who have been directed since November 
30, 1970, to remove their dairy products from the commercial mar- 
kets. “Commercial market” is defined by 7 CFR 760.2(0) (2) as: 

The market to which the affected manufacturer normally delivers his dairy 


products and from which they were removed because of detection therein of 
pesticide residue. 


Likewise, 7 CFR 760.2(p) defines “Removed from the commercial 
market” as meaning : 

(1) Produced and destroyed or fed to livestock, (2) produced and delivered to 

a handler who destroyed it or disposed of it as salvage (such as separating 
whole milk, destroying the fat, and drying the skim milk), or (3) produced and 
otherwise diverted to other than the commercial market. 
The record before our Office clearly shows that Liberty Pole normally 
sold and delivered its cheese to the Wisconsin locations of major cheese 
distributors, such distributors taking title at the time Liberty Pole sold 
the cheese to them. Hence, the State of Wisconsin would appear to con- 
stitute the “commercial market” for Liberty Pole under the quoted 
regulations. Since the hold orders issued to Liberty Pole by the Wis- 
consin Department of Agriculture, from their inception in 1969, pur- 
ported to prohibit the sale or movement of the cheese within the State 
of Wisconsin, Liberty Pole’s “commercial market,” such orders, if legal 
and proper, would constitute a direction to Liberty Pole to remove the 
cheese from the commercial market in 1969, long prior to the enact- 
ment of the act. 

However, there appear to be grave doubts as to the propriety and 
legality of the hold orders issued by the Wisconsin Department of 
Agriculture. That Department itself, in its letter of December 9, 
1971, to the Assistant Deputy Administrator of ASCS, questions the 
legality of its actions and the legal sufficiency and effectiveness of its 
hold orders in this case to remove the cheese from the commercial 
market. The letter of March 3, 1972, from Hale, Skemp, Hanson, 
Schnurrer & Skemp to the Assistant Deputy Administrator is to the 
same effect. Section 97.12 of the Wisconsin Statutes specifically pro- 
vides that “Such holding order shall not be effective for a period 
longer than 14 days from the time of delivery thereof,” and that an 
analysis or examination of the product in question must be completed 
and the order be confirmed or released within that time. Apparently 
this was not done in the present case. Moreover, in the case of the 
Central Cheese Company, Inc. v. Department of Agriculture, State 
of Wisconsin, Case #119-480 in the Circuit Court of Dane County, 
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State of Wisconsin, wherein the Wisconsin Department of Agricul- 
ture, after issuing a hold order on certain cheese, failed to make a final 
finding of adulteration within the 14-day period as required by the 
Wisconsin law—as is the situation in the present case—the court 
ordered that the cheese be released from the hold order and possession 
of the same be turned over to the owner. 

In view of the above, there is sufficient doubt as to the legal effective- 
ness of the hold orders in this case to constitute a direction to remove 
the cheese from the commercial market prior to the letter of May 
14, 1971 (although the cheese obviously was, in fact, withheld from 
such market prior to such date), that, assuming all other require- 
ments of the statute and regulations have been met, our Office will 
not be required to object to the making of an indemnity payment to 
Liberty Pole on the basis that it was directed to remove the cheese 
from the commercial market after November 30, 1970. However, 
before making the indemnity payment your Department should take 
appropriate action to insure that Liberty Pole will not also collect or 
benefit under its judgment against Mr. Traastad. 


[ B-140144 J 


Travel Expenses—Military Personnel—Escort Duty—Performed 
by Non-Governmental Personnel 


An individual not in the employ of the United States Government who travels 
as an attendant to a military member on the temporary disability list incapable 
of traveling alone to report for the mandatory physical examination required 
by 10 U.S.C. 1210(a) in order to avoid the termination of his disability retired 
pay may be reimbursed actual transportation costs notwithstanding section 
1210(g), authorizing travel and transportation allowances for the member, 
does not provide for the attendant since the use of governmental personnel 
involves two round trips, thus making the single round trip travel of non-govern- 
mental personnel more economical and practicable and, therefore, beneficial to 
the interests of the United States. B—140144, August 24, 1959, overruled. 


To the Secretary of the Navy, August 18, 1972: 


We again refer to letter of December 8, 1971, from the Assistant 
Secretary of the Navy (Manpower and Reserve Affairs) requesting a 
decision whether, under existing legislation, an individual not in U.S. 
Government employ, may be authorized to perform travel as an at- 
tendant to a military member on the temporary disability retired list 
when such member is traveling for the purpose of submitting to a 
mandatory physical examination and is incapable of traveling alone. 
The request was assigned PDTATAC Control No. 71-58 by the Per 
Diem, Travel and Transportation Allowance Committee. 

The Assistant Secretary says he is aware of our decision of August 24, 
1959, B—140144, in which we advised the Secretary of the Army that 
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we found no authority under 37 U.S. Code 253 (now section 404) 
or 5 U.S. Code 73(b)2 (now section 5703) for payment of travel ex- 
penses of attendants (other than Government personnel) for members 
on the temporary disability retired list traveling to or from place of 
examination. 

The Assistant Secretary says that subsequent to our decision the 
Department of the Army sponsored DOD Legislative Proposal 87-10 
to provide allowances in cases of this nature, that the proposal there- 
after became DOD Legislative Proposal 88-45 but was not included in 
the 1963 Department of Defense Legislative Proposal for the 88th 
Congress, and that there has been no subsequent legislative proposal 
on this subject matter. 

However, the Assistant Secretary refers to decision of August 26, 
1968, 48 Comp. Gen. 110, dealing with an entirely different matter. 
He says that the synopsis and concluding four paragraphs of that deci- 
sion indicate a liberalized view of the term “persons serving without 
compensation,” as used in 5 U.S.C. 5703, which may be broad enough 
to include persons serving in other than an advisory capacity. Also, 
he refers to B-169917 of July 13, 1970, as indicating a more liberal 
view in the case of an individual not in U.S. Government employ when 
traveling as an attendant for a civilian employee. 

Section 1210(a) of Title 10, U.S. Code, provides in pertinent part 
that a physical examination shall be given at least once every 18 
months to each member of the Armed Forces whose name is on the 
temporary disability retired list and that if a member fails to report 
for an examination, after a receipt of proper notification, his dis- 
ability retired pay may be terminated. Travel and transportation 
allowances for the member are authorized by subsection (g) of that 
section for members on the temporary disability retired list ordered 
to submit to such physical examination. 

The purpose of the legislative proposal was to amend section 1210(g) 
to authorize persons to travel at Government expense as attendants to 
members of the Armed Forces who, at the time they are required to sub- 
mit to periodic physical examinations, are incapable of traveling alone. 
It was stated that where Government personnel are detailed to act as 
attendants, the resultant travel costs usually involve two round trips 
between the hospital and the member’s home, whereas the costs for 
only one round trip would result if non-Government personnel were 
authorized to perform this function. 

Further, it was mentioned that should it be necessary to dispatch an 
ambulance for this purpose, travel costs would be further increased if 
an attendant as well as a driver were required. Also, mention was made 
of the fact that these members, at the time they are placed on the tem- 
porary disability retired list, are authorized to select a home within or 








a 


Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 99 


without the United States, and in an instance where a member’s home 
or residence is outside the United States it may be not only uneconomi- 
cal but impractical to provide an attendant who is in the employ of 
the United States. 

This Office did not object to the proposed legislation. However, it 
was not enacted and, apparently, the Department of Defense effort 
to obtain it has been abandoned. 

In the 1970 decision we held that reimbursement of the transporta- 
tion expenses was authorized for an individual not in the U.S. Govern- 
ment employ incident to travel as an attendant for a civilian employee 
(the attendant’s husband) whose travel was authorized by 5 U.S.C. 
5702(b). A similar situation is involved here since transportation of 
members on the temporary disability retired list is authorized by 10 
U.S.C. 1210. Also, it is shown that in many instances it would be to the 
Government’s interest to authorize non-Government personnel to travel 
as attendants to such members when they are ordered to travel for the 
purpose of submitting to a mandatory physical examination and are 
incapable of traveling alone. 

Upon further consideration we now believe that reimbursement of 
the actual transportation costs of a non-Government attendant may be 
authorized in such cases when the member is incapable of traveling 
alone. Accordingly, the question is answered in the affirmative. 


[ B-148324, B-175376 J 


Military Personnel—Reservists—Disability Determinations—Bene- 
fits Entitlements 


Upon reconsidering the entitlements of National Guard members and other reserv- 
ists under the act of June 20, 1949, which prescribes the same benefits for reserv- 
ists injured or disabled in line of active duty or training as is accorded Regular 
members, although the holding that the ability to resume normal civilian employ- 
ment is not the standard for determining entitlement to disability pay where 
contemporaneous service medical data are available must be adhered to as termi- 
nation of disability pay is based upon ability to perform military duty or a final 
disposition of the matter, decisions that hold physical presence at a regular 
drill or a conditional temporary assignment to limited duty terminates entitle- 
men to pay and allowances or medical care and hospitalization will no longer be 
followed, but a member must promptly report injury, disease, and his current 
disability status to permit action to retire, separate, or refer him to the Veterans 
Administration. 


Military Personnel—Reservists—Disability Determinations—Ad- 
ministration of Disability Benefits Program 


In the implementation of the changes in the administration of the disability 
benefits program provided by the act of June 20, 1949, for National Guard members 
and other reservists, members should be advised to promptly report the incurrence 
of disability to enable the military services to provide proper medical and 
hospital care, as well as pay and allowances, to the disabled member. Where a 
member is not provided medical or hospital care so that a current determination 
of entitlement to pay and allowances cannot be made, any payment to a member 
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should be supported each month by a report from his civilian physician and by 
a statement from the member showing the days of military duty or civilian 
employment, together with the name and address of his employer. 


Statutory Construction—Prospective Effect of Acts 


Since a decision changing a prior construction of a statute generally is prospec- 
tive only, the reconsideration of the entitlements of National Guard members 
and other reservists under the act of June 20, 1949, providing similar benefits 
for reservists injured or disabled in line of active duty or training as Regular 
members receive, may be considered tantamount to a changed construction of 
the law and, therefore, the changes may not be given retroactive application. 
However, where no final action with respect to the physical disability proceed- 
ings, or other final action has been taken, such cases may be considered to be 
within the purview of the changed entitlements. 


To the Secretary of Defense, August 18, 1972: 


There is before us for consideration the question whether certain 
standards set forth in our decisions of March 4, 1958, 37 Comp. Gen. 
558, and May 19, 1964, 43 Comp. Gen. 733, are creating inequities by 
terminating pay and allowances to certain members of the National 
Guard and other reservists pending recovery from an injury or dis- 
ease incurred in line of duty under the circumstances discussed below. 

The act of June 20, 1949, ch. 225, 63 Stat. 201, 10 U.S. Code 6148, 
provided that members of the armed services other than members of 
the Regular services should be in all respects entitled to receive the 
same pensions, compensation, death gratuity, retirement pay, hos- 
pital benefits, and pay and allowances as may be provided by law or 
regulation for members of the Regular services if called to active 
duty for more than 30 days and suffer disability in line of duty from 
disease while so employed, or if ordered to active duty or inactive 
duty training for any period of time and suffer disability in line of 
duty from injury while so employed. 

The provisions of law concerning entitlement to pay and allow- 
ances during periods of disability under that law are now codified 
in 87 U.S.C. 204 (g), (h), and (i), and the provisions of law govern- 
ing disability retirement or separation are now contained in 10 U.S.C. 
1201-1221. 

Under those provisions of law a member (other than a Regular 
member) of the armed services is entitled to continue in receipt of 
pay and allowances for the period of hospitalization and while await- 
ing action on his disability retirement proceedings if such proceedings 
are instituted. 

In the absence of determinations by service medical officers concern- 
ing the member’s disability status or of the duration of his inability 
to perform his military duties, we have utilized information concern- 
ing the member’s ability or inability to resume his normal civilian em- 
ployment in establishing a presumptive disability for military duty. 
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As a general rule, however, such secondary evidence is not controlling. 
Rather, the standard to be applied in determining the duration of the 
member’s entitlement to pay and allowances is his inability to perform 
his military duties and not the duties of his civilian employment. 43 
Comp. Gen. 733 (1964) ; 47 7d. 531 (1968). 

The legislative history of the 1949 law establishes that it was the 
intent of Congress that members disabled in line of duty under the 
conditions prescribed therein should be “kept in a pay status until 
their hospitalization is completed and their case finally settled,” that 
is, “while hospitalized or awaiting final decision of his case.” See 29 
Comp. Gen. 509 (1950) ; 36 zd. 692 (1957) ; 43 zd. 733 (1964). 

In decision of March 4, 1958, 37 Comp. Gen. 558, we said the “con- 
ditional” release from the hospital by a service medical board with a 
recommendation that the member be returned to a duty status with 
temporarily restricted duty or to a duty status with limited activities 
and the further requirement of periodically reporting for reevalua- 
tion of a physical condition is regarded as a final decision in the mem- 
ber’s case. We there said : 

* * * Since there are varying degrees of “temporarily restricted duty” and 
“limited activities” which may be applicable in different cases of the type here 
involved, where a member is returned to a National Guard duty status, we be- 
lieve that the matter of his right to active-duty pay and allowances should be 
decided on the basis of whether or not he is returned to a duty status and with- 


out regard to the amount or degree of restricted or limited duty it is recommended 
that he perform after his return. 


We also pointed out that where the injury is such as not to warrant 
or suggest the institution of disability retirement proceedings at the 
date of termination of hospitalization, payment of,pay and allow- 
ances after that date would not appear to be justified in the absence 
of a showing of physical disability to perform military duty. 

In 48 Comp. Gen. 1 (1968) we said with respect to an aviation pilot 
injured while on training duty that entitlement to pay and allowances 
continues until the member is physically qualified to perform his full 
and specialized duty of flying, but that if the Reserve member is 
capable of performing restricted or limited duty, under our decision 
37 Comp. Gen. 558 “the actual return of such a Reserve member to 
a Reserve duty status” is “the determinative factor in establishing the 
cutoff date” of pay and allowances and the member ceases to be entitled 
to pay and allowances when he is “officially returned to a Reserve duty 
status.” 

There have recently been brought to our attention two cases of 
members of the Florida National Guard who were injured while on 
annual training duty. It is reported that Specialist 5 Shelby C. Owens, 
266-62-2200, incurred an injury to his right knee on July 25, 1969, and 
upon release from active duty on July 27, 1969, his commanding officer 
advised him to consult his private physician, who determined that 
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he had a reasonably serious injury and advised him not to attend 
drills or go to work. 

He reported for the next unit assemblies on August 9 and 10, 1969, 
however, and reported that his knee had not gotten any better, that 
he was not in great pain, but that he was unable to work in his civilian 
occupation (electrician). His attendance at drills consisted merely of 
sitting at a desk, which was completely unrelated to his military duty 
(heavy equipment operator). Apparently he continued to attend some 
drills on a limited duty basis not requiring him to walk or stand for 
a long time, and there is some indication that he was totally disabled 
to perform his regular military duties during the period October 1, 
1969, through September 13, 1970. 

He was discharged from his unit in February 1971 “with a L-2 
profile.” However, no details have been furnished as to any change 
in status during this period, such as hospitalization or other treatment. 
Also there is no evidence before this Office indicating that a military 
medical officer ever determined that Mr. Owens was at any time physi- 
cally unfit to perform his regular military duties. 

Sergeant First Class Robert L. Zontini, 281-32-3041, incurred an 
injury to his back on June 15, 1971, in a parachute jump during annual 
training of his Florida National Guard unit and has been hospitalized 
in various Army hospitals since that time. We understand that re- 
cently a Physical Evaluation Board was convened to consider his case. 
It appears that service medical officers consider that he has received 
maximum medical treatment for his back injury, that they are unable 
to improve his medical condition, and that even though he is not fully 
recovered he is able to perform limited military service. He says that 
he is unable to pursue his civilian occupation as an air traffic 
controller. 

In a letter to a Member of Congress concerning the problem of 
injured members of the National Guard, The Adjutant General, 
Florida National Guard, indicates that our decisions which restrict 
the continuation of pay and allowances to injured members of the 
Reserve components who are returned to duty in a limited Reserve 
duty status create undue hardship on the members and their families. 
It is suggested that injured members should receive pay and allowances 
until they are able to resume their regular civilian occupations. 

It seems clear that there was no legislative intention that members 
of the armed services other than Regulars should continue to receive 
pay and allowances indefinitely until they are fully recovered and able 
to resume their normal civilian occupations. See 43 Comp. Gen. 733, 
736 (1964). As there indicated, in some cases we authorized payment 
of pay and allowances until the injured member resumed his civilian 
employment where there was no direct or service-established medical 
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evidence of the member’s disability status or the duration of his in- 
ability to perform his military duties. We there said: 

The utilization of secondary evidence of the disability status of an injured 
reservist in the past because of the unavailability of direct service medical 
evidence or determination of that status was not -intended as establishing a 
general rule for guidance of the services in future cases. The statute contem- 
plates that the services will provide the necessary hospital and medical care 
to injured reservists and to extend to them the same treatment, rights, and 
benefits extended to Regulars by statute or regulation, including if appropriate 
the institution of disability retirement proceedings and, of course, making the 
requisite determinations. As we pointed out in 33 Comp. Gen. 339, 346, the nec- 
essary administrative or other determinations should be made with reasonable 
prompitness following the injury. 


See also 47 Comp. Gen. 531, 534-535 (1968). 


As pointed out in those decisions and other decisions cited above, 
the legislative history of the 1949 act clearly shows that the event 
which would terminate disability pay is recovery of ability to perform 
military duty or a final decision is made in the case. Consequently we 
must adhere to our decision of May 19, 1964, 43 Comp. Gen. 733, that 
ability to resume normal civilian employment is not the standard to 
be used in determining entitlement to disability pay where contem- 
poraneous service medical data are available. 

Entitlement to disability pay and allowances therefore terminates 
when the member recovers sufficiently to perform his military duties 
or when a final decision is made in his case, such as completion of 
separation proceedings if such proceedings are timely initiated and 
he is separated for disability with or without monetary disability bene- 
fits, such as disability compensation from the Veterans Administration. 

We now agree, however, that neither the mere physical presence of 
an injured reservist at a regular drill of his military unit nor a condi- 
tional temporary assignment to limited duty in itself constitutes an 
event which should terminate entitlement of pay and allowances on 
account of an injury incurred in line of duty while performing mili- 
tary duty or to medical care and hospitalization therefor. In view 
thereof and of the inequities resulting from our decision of March 4, 
1958, 37 Comp. Gen. 558, requiring the termination of pay and allow- 
ances when a reservist is temporarily authorized or directed to perform 
limited military duties pending recovery from an injury or disease 
incurred in line of duty, that decision and other similar decisions 
will no longer be followed. 

It is noted that paragraph 8, National Guard Regulation 40-3(1), 
makes it the individual responsibility of each member of the National 
Guard to report to his unit commander without delay whenever he 
incurs a disease or injury while engaged in training under 32 U.S.C. 
502-505, (2) requires each member to be informed that failure to 
promptly report the disease or injury will result in loss of medical 
benefits, and (3) makes it the responsibility of the unit commander to 
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take action to insure that the member receives medical care under the 
conditions there prescribed. Paragraphs 9 and 10 thereof cover hospi- 
talization and separation of disabled members, restoration to duty 
upon recovery, as well as retirement and separation for disability where 
authorized by law. 

In disability cases, especially where the member is disabled but is not 
hospitalized, it seems to us that such member has a responsibility not 
only to promptly report his injury or disease, but also his current dis- 
ability status from time to time to the proper military authorities 
in order that proper action may be taken currently in his case to retire 
him, separate him from the service, etc., or refer him to the Veterans 
Administration. See 47 Comp. Gen. 716 (1968). His failure to do so 
should be at the risk of loss of benefits. 

In short, where the member cooperates with the services so that 
appropriate administrative determinations may be made currently 
by the proper military authorities with respect to his disability result- 
ing from injury or disease, this Office will not question otherwise proper 
payments of pay and allowances under 87 U.S.C. 204 (g), (h), and (i) 
even though the member may perform some military duty in a limited 
duty status if the record establishes that proper action was taken in the 
member’s case promptly to comply with the regulations. On the other 
hand, in cases where the record fails to establish that the member 
promptly notified the proper military authorities and kept them ad- 
vised currently concerning his condition, we believe a basis for denial 
of pay and allowances may exist. 

In the case of Sergeant Zontini, the information furnished this 
Office indicates that he has received medical and hospital care in service 
hospitals, that he has received the maximum medical treatment for his 
injury, and that his case has been referred to a Physical Evaluation 
Board. Thus in his case it appears that the appropriate service authori- 
ties have provided the appropriate medical and hospital care and 
presumably are able to make an appropriate disposition of his case. 
Since he apparently has received the maximum medical treatment 
appropriate in his case, it is our opinion that, if it be determined that 
he is entitled to payment of pay and allowances under this decision, 
payment should terminate upon completion of the disability 
proceedings. 

In any event, payment of pay and allowances may not be continued 
on the basis that he is not recovered sufficiently to resume his normal 
civilian occupation. Presumably consideration has been or will be 
given to entitlement to the normal disability benefits that would be 
paid in the case of a Regular similarly situated: disability retirement 
or severance pay, or disability compensation by the Veterans 
Administration. 
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The information furnished us concerning Specialist Owens is too 
meager to enable us to determine whether he had been given the service 
or other medical care available at Government expense. However, as 
stated above, the record indicates that he was discharged in February 
1971 and, if that be a fact, further consideration of his case apparently 
would be precluded under the last paragraph of this decision. 

In summary, it is our recommendation that, to implement the changes 
in the administration of the disability benefit program that may be 
occasioned by this decision, the responsibility of the individual mem- 
ber of the military services to promptly report the incurrence of a 
disability to the military authorities designated for that purpose be 
brought to the attention of such members to facilitate not only a 
prompt disability in line of duty determination, but also to enable the 
services to provide the proper medical and hospital care as well as 
pay and allowances to the disabled member. Where the member is 
provided service medical care currently, current determinations of 
entitlement to pay and allowances are, or can be, readily made. 

Where the member is not provided medical or hospital care by the 
military services we suggest that the payment of pay and allow- 
ances may be dependent not only upon the prompt reporting of the 
incurrence of a disability, but also upon the periodic reporting cur- 
rently of his disability condition (see generally 47 Comp. Gen. 716 
(1968) and B-168076, November 24, 1969) ; that is, that such payments 
be supported for each individual month by the report of his civilian 
physician based upon his physical examination made during that 
month showing the member’s physical condition, as well as the mem- 
ber’s statement showing the days (1) he performed any military 
training duty or (2) he was employed during that month in civilian 
employment together with the name and address of his employer. 

A decision changing a prior construction of a statute generally is 
prospective only. 27 Comp. Gen. 686, 688 (1948) ; 36 Comp. Gen. 84 
(1956). Since this decision may be considered tantamount to a changed 
construction of law, it will not be given retroactive application. How- 
ever, in cases of the type here considered and currently pending where 
no final action with respect to the physical disability proceedings or 
other final action has been taken, such cases may be considered as 
coming within the purview of this decision. 


[ B-175809 J 


Gratuities—Enlistment Bonus—Military Specialty Requirement 


Since payment of the enlistment bonus authorized by section 203(a) of Public 
Law 92-129 (37 U.S.C. 308a) to aid in filling military combat positions by en- 
couraging new enlistments and the extension of initial enlistment terms is con- 
tingent on a member qualifying and serving in his designated military specialty, 
promulgated regulations should require a member to be qualified and serving 
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in his specialty before gaining entitlement to the $3,000 bonus prescribed for a 
period of at least 3 years service—the bonus to be paid in a lump sum or 
periodic installments—and should provide that a member to be eligible for 
continued bonus installments must maintain qualification in his specialty. Fur- 
thermore, the right of a qualified member who extends his service vests at 
the time the extension is executed, and if a member is not qualified, his right 
vests after the extension is executed and he completes retraining. 


To the Secretary of Defense, August 30, 1972: 


Further reference is made to letter dated April 20, 1972, with enclo- 
sures, from the Assistant Secretary of Defense (Comptroller) request- 
ing a decision on questions concerning the administration of the enlist- 
ment bonus authorized by section 308a of Title 37, U.S. Code, as added 
by section 203(a) of the act of September 28, 1971, Public Law 92-129, 
85 Stat. 358. 

The questions presented are contained in Department of Defense 
Military Pay and Allowance Committee Action Nos. 462 and 463. 
Committee Action No. 463 consists of two questions as follows: 

(1) May a member who enlists for service in a combat element of an armed 
force for participation in the Enlistment Bonus program be required to become 
qualified in the combat element skill prior to gaining bonus entitlement? 


(2) If the answer to question (1) is yes, may the member be required to main- 
tain skill qualification in order to be eligible for continued bonus installments? 


Since another question is presented in Committee Action No. 462, that 
question will be numbered 3 and considered in that order. The question 
is: 


(3) May a member who extends his initial period of active duty in a combat 
element of an armed force be paid the enlistment bonus as prescribed by the 
Secretary of Defense before he enters into service under the extension period? 


The pertinent parts of 37 U.S.C. 308a, subsections (a) and (b) read 
as follows: 

(a) Notwithstanding section 514(a) of title 10 or any other provision of law, 
a person who enlists in any combat element of an armed force for a period of 
at least three years, or who extends his initial period of active duty in a combat 
element of an armed force to a total of at least three years, may, under regula- 
tions to be prescribed by the Secretary of Defense, be paid a bonus in an amount 
prescribed by the Secretary, but not more than $3,000. The bonus may be paid 
in a lump sum or in equal periodic installments, as determined by the Secretary. 

(d) Under regulations approved by the Secretary of Defense, a person who 
voluntarily, or because of his misconduct, does not complete the term of enlist- 
ment for which a bonus was paid to him under this section shall refund that 
percentage of the bonus that the unexpired part of his enlistment is of the total 
enlistment period for which the bonus was paid. 


Concerning questions (1) and (2), it is stated in the discussion in 
Committee Action No. 463 that under the above law the Secretary of 
Defense proposes to promulgate regulations providing that the enlist- 
ment bonus be paid “* * * to persons who enlist for the purpose of 
qualifying and serving in designated military specialties * * *.” 
Further, it is proposed that the regulations will prescribe the method 
of payment as “* * * payable in three equal periodic installments of 
$1,000. The first installment will accrue and be payable upon comple- 
tion of training and award of the designated military speciality.” 





Comp. Gen. ] DECISIONS OF THE COMPTROLLER GENERAL 107 


Subsequent installments would be payable on the anniversary dates 
of the first installment “providing the member maintains qualification 
in the specialty.” 

The view is expressed in the Committee Action discussion that the 
phrase in 37 U.S.C. 308a(a), “under regulations to be prescribed 
by the Secretary of Defense,” provides authority for the issuance of 
regulations requiring the member to become qualified and awarded the 
designated military specialty prior to his being entitled to the bonus. 

It is stated, however, that our decision 45 Comp. Gen. 379 (1966), 
involving the payment of the variable reenlistment bonus authorized 
by 37 U.S.C. 308(g), a provision of law somewhat similar to 37 
U.S.C. 308a, raises some doubt as to the validity of the proposed 
regulations. In that decision it was stated that the reenlistment of a 
member pursuant to regulations prescribed as provided in the statute 
constitutes an acceptance of the Government’s offer and at that point 
the Government becomes obligated to pay the variable reenlistment 
bonus. Hence, it was our view that the right to receive the variable re- 
enlistment bonus vests in the member upon completion of the reenlist- 
ment procedure, and regulations promulgated by the Secretaries con- 
cerned may not diminish the amount of such variable reenlistment 
bonus which became fixed at the point of reenlistment nor in any other 
manner curtail subsequent payments of any portion of the bonus. It is 
apparent that if this reasoning also applies to 37 U.S.C. 308a, the 
proposed regulations would be invalid. 

The Committee Action discussion indicates that the legislative his- 
tory of 37 U.S.C. 308a supports the view that the reasoning applied 
in our decision 45 Comp. Gen. 379, supra, is not applicable to 37 
U.S.C. 308a. In this regard the testimony is cited by the Honorable 
Roger T. Kelley, Assistant Secretary of Defense (Manpower and Re- 
serve Affairs) before the Senate and House Armed Services Com- 
mittees on February 2 and 23, 1971, respectively, in regard to legisla- 
tion proposed by the Department of Defense to authorize the enlistment 
bonus. In that testimony Mr. Kelley presented the proposal of the 
Department of Defense that the enlistment bonus be paid “to those who 
enlist for at least 3 years in the Army combat skills as follows : $1,000 
when qualified through combat skills training. $1,000 each after the 
first and second year, if still qualified.” (See Hearings before the Sen- 
ate Committee on Armed Services on S. 495, 92d Cong., 1st sess., p. 63, 
and Hearings before the House Committee on Armed Services on H.R. 
3498, 92d Cong., 1st sess., p. 48.) It is also pointed out that on May 25, 
1971, in debate on the Senate floor on H.R. 6531 which became the act 
of September 28, 1971, Senator Strom Thurmond in effect reiterated 
Mr. Kelley’s statement as to the manner in which the Department 
of Defense proposed to pay the enlistment bonus. (117 Cong. Rec., 
May 25, 1971, S7754.) 
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There is also for noting that in letters dated January 29, 1971, to 
the President of the Senate and the Speaker of the House of Represent- 
atives transmitting proposed legislation to authorize the enlistment 
bonus, the Honorable David Packard, then Deputy Secretary of De- 
fense, stated in part that the bonus would be “offered to the prospective 
enlistee and paid after he has completed qualifications for the military 
occupation in question.” He further proposed that the bonus of $3,000 
would be offered payable in three equal installments, the first install- 
ment of which “would be payable upon completion of training and 
upon being qualified for and awarded the appropriate military occupa- 
tional specialty (MOS).” (S. Rept. No. 93, 92d Cong., Ist sess., p. 51, 
and H. Rept. No. 82, 92d Cong., 1st sess., p. 54.) 

It is apparent from the language of 37 U.S.C. 308a and its legis- 
lative history that the purpose of the statute is to provide a substantial 
financial inducement in the form of a bonus to aid in obtaining per- 
sonnel to fill combat positions in the Armed Forces by encouraging 
new enlistments and by encouraging those serving their initial terms 
of service to extend their terms for such service. 

The individuals at whom the enlistment bonus is aimed are first-term 
enlistees or draftees with whom the services have had little or no prior 
experience and, as was pointed out in the Committee Action discus- 
sion, the services generally do not know whether such individuals will 
be able to qualify for the combat elements. In this respect the purpose 
of the enlistment bonus differs from the reenlistment and variable 
reenlistment bonuses which are designed to encourage reenlistments 
by men who have been trained and have served in the armed services 
and with whose skills and qualifications the services are thoroughly 
familiar. 

Although the statute does not specifically state that a member must 
qualify in the appropriate military specialty before becoming elig- 
ible, it does provide that the bonus is payable for an enlistment or ex- 
tension of initial period of active duty for the required period in a 
“combat element of an armed force.” It appears that Congress did 
not intend that bonuses of up to $3,000 be paid without some assurance 
that the members to whom they are paid will be qualified and capable 
of serving in such combat elements. Therefore, it is our view that a 
regulation such as that proposed in Committee Action No. 463 to the 
effect that payment of the enlistment bonus is contingent on the mem- 
ber’s qualifying and serving in the designated military specialty is 
within the overall intent of and in harmony with the law. Accord- 
ingly, question (1) is answered in the affirmative. 

Concerning question (2), while there is no specific requirement in 
section 308(a) of Title 37, U.S. Code, that in order for a member to 
be eligible for continued bonus installments (second and third in- 
stallments) he must maintain qualification in his designated military 





Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 109 


specialty, the legislative history of section 308a(a) supports the view 
expressed in Committee Action No. 463 that the second and third 
installment payments of the bonus may be contingent, under appro- 
priate administrative regulations, upon the member maintaining quali- 
fication in his specialty. 

In this connection, the Assistant Secretary of Defense (Manpower 
and Reserve Affairs) in testifying on the bill, which added section 
308a, clearly pointed out that under the method of payment as pro- 
posed by the Department of Defense the initial payment ($1,000) of 
the bonus would be payable when qualified through combat skills 
training and “$1,000 each [would be payable] after the first and second 
year, if still qualified.” Also, during the floor debate on the bill, 
Senator Stennis had incorporated in the Congressional Record the 
above-mentioned part of the Assistant Secretary’s testimony pertain- 
ing to the method of payment. See 117 Cong. Rec. May 25, 1971, S7751. 

Since Congress was fully aware of the manner in which the Depart- 
ment of Defense planned to implement the enlistment bonus program, 
it is our view that, in the absence of any evidence of legislative intent 
to the contrary, the qualification requirement in the proposed regula- 
tions respecting the second and third installment payments of the 
bonus does not appear to be inconsistent with the law nor with the 
holding in our decision in 45 Comp. Gen. 379. Question 2 is also an- 
swered in the affirmative. 

It is indicated in the discussion with respect to question (3) in 
Committee Action No. 462 that certain enlistees and inductees who 
are otherwise qualified and who extend their initial active duty com- 
mitment as there indicated would be entitled to a bonus of $1,000 
which would be payable under the proposed regulations as follows: 

Extensions of Initial Active Duty Commitments. For extendees qualified and 
serving in designated military specialities, the bonus will be payable on the 
date the member executes his extension of initial active duty commitment. For 
extendees serving in military specialities not designated for the bonus, the 


bonus will be payable on the date the member completes retraining and is 
awarded the designated military speciality. 


It is indicated that question has arisen as to the time of payment 
of the enlistment bonus in light of our decision 35 Comp. Gen. 663 
(1956) which concerned the reenlistment bonus authorized by section 
208(a) of the Career Compensation Act of 1949 as added by section 2 
of the act of July 16, 1954, 68 Stat. 488, now codified in essentially 
the same form in 37 U.S.C. 308 (a)-(f). 

In that decision we stated that “For the purposes of section 208, 
a voluntary extension of an enlistment for two or more years is to be 
considered a ‘reenlistment’ and regardless of the date on which the 
extension agreement may be signed by the member, it seems plain 
that service under such agreement would not begin and that, therefore, 
the ‘reenlistment’ would not become effective, until after the normal 
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date of expiration of the enlistment current when the agreement was 
signed.” We held, therefore, that the reenlistment bonus authorized 
for a voluntary extension of an enlistment could be paid only after 
expiration of the term for which the member was otherwise obligated 
to serve and after the extension had become fully effective and service 
thereunder had actually begun. 

The Committee Action discussion points out, and we agree, that 
the purposes of the reenlistment bonus and the enlistment bonus, now 
authorized in 37 U.S.C. 308a, are different in that one is to encourage 
reenlistments while the other is to encourage initial enlistees or 
draftees to enter a combat element of an armed force. Entitlement to 
the reenlistment bonus authorized by section 208 of the Career Com- 
pensation Act of 1949 arose upon reenlistment within 90 days after 
the date of the member’s release from active duty, and a voluntary 
extension of an enlistment for 2 or more years was to be considered a 
reenlistment. Such bonus was computed based on the monthly basic 
pay to which the member was entitled at the date of discharge. 

In authorizing the enlistment bonus, however, 37 U.S.C. 308a pro- 
vides that such bonus may be paid in an amount prescribed by the 
Secretary of Defense, but not more than $3,000, and among others, may 
be paid to a person who extends his initial period of active duty in a 
combat element “to a total of at least three years.” Therefore, eligibility 
for the enlistment bonus in the case of an extendee is not based solely 
upon the extension period as is the case with reenlistment bonus. In 
the case of the enlistment bonus the extendee’s eligibility is based upon 
the initial period of service in a combat element as extended “to a 
total of at least three years.” 

Accordingly, it is our view that the right to such bonus (or the first 
installment if payable in installments) vests at the time the enlistment 
extension is executed provided the member is otherwise qualified. If 
he is not otherwise qualified the right to the bonus (or first installment) 
vests after the extension agreement is executed and other qualifications 
are attained (see answer to question (1)). Question (3) is therefore 
answered in the affirmative on the basis indicated. 

We note that subsequent to the above-mentioned Assistant Secre- 
tary’s letter of April 20, 1972, there has been issued DOD Directive 
No. 1304.16 dated June 1, 1972, establishing the policy governing the 
award of an enlistment bonus under 37 U.S.C. 308a. This directive is 
implemented in DOD Instruction No. 1304.17 dated June 1, 1972. Un- 
der the DOD Instruction, an enlistment bonus in the amount of $1,500 
would be paid to a person who initially enlists for a period of 4 years 
for the purpose of qualifying and serving in a designated military 
specialty in the Army or Marine Corps combat element as there speci- 
fied. The Instruction states that this procedure is on a test basis and is 
applicable only for the period June 1 to August 31, 1972. 
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District of Columbia—Courts—Executive Officer—Benefits Status 


The fact that the Executive Officer of the District of Columbia Courts—a 
position established in the D.C. Court Reform and Criminal Procedure Act of 
1970—is to receive the same compensation as an associate judge of the Superior 
Court for the purpose of giving this nonjudicial officer the same stature as a 
judge, in order to make him an effective administrator, does not entitle the officer 
to the leave and retirement benefits provided for judges of the D.C. courts in 
the absence of evidence in the legislative history of the act that the references 
to “pay,” “salary,” or “compensation” cover leave and retirement benefits. The 
application of civil service retirement benefits to the officer is for Civil Service 
Commission determination, and the Annual and Sick Leave Act of 1951, as 
amended, would apply if a regular tour of duty is established for the officer and 
leave records maintained. 


To the Executive Officer, District of Columbia Courts, 
September 1, 1972: 


Further reference is made to your letter of June 9, 1972, in which 
you have raised certain questions concerning the leave and retirement 
benefits to which the Executive Officer of the District of Columbia 
Courts is entitled. You indicate that it is uncertain whether such bene- 
fits were meant by Congress to be included in the word “compensa- 
tion” as it is used in the statute creating the position of Executive 
Officer. 

The position of the Executive Officer of the District of Columbia 
Courts was established in the District of Columbia Court Reform and 
Criminal Procedure Act of 1970, Public Law 91-358, 84 Stat. 510; 
District of Columbia Code, Title 11, section 11-1703 (Supp. V., 1972). 
Subsections (b) and (c) of section 11-1703 provide as follows: 


(b) The Executive Officer shall be selected by, and subject to removal by, the 
Joint Committee with the concurrence of the respective chief judges. He shall 
be selected from a list of at least three qualified persons submitted by the Direc- 
tor of the Administrative Office of the United States Courts. 

(c) The Hxecutive Officer shall receive the same compensation as an associate 
judge of the Superior Court. 


Pursuant to the above-cited provisions of the law, you have asked the 
following questions: 


If, as the statute provides, the Hxecutive Officer receives the same compen- 
sation as an associate judge of the Superior Court, does that mean that he is 
entitled to the same leave and retirement as are the judges whose entitlement 
is spelled out in the District of Columbia Code, Section 11-1505 and in Chapter 
15, subchapter III (Supp. V, 1972) ? 

(a) To what retirement plan does the Executive Officer of the District of 
Columbia Courts correctly belong? Is it the so-called Civil Service retirement 
contained in Chapter 83, Subchapter III of Title 5 of the United States Code 
or, on the other hand, is it that retirement system established in Chapter 15, 
Subchapter ITI of Title 11 of the District of Columbia Code? 

(b) Is the Hxecutive Officer of the District of Columbia Courts subject to 
the provisions of the Leave Act, Title 5, Chapter 68, of the United States Code 
or, on the other hand, is he entitled to the same vacation provided to judges of 
the District of Columbia Courts by the District of Columbia Code, Section 11- 
1505 (Supp. V, 1972) ? 
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The legislative history of the statute indicates that it was the inten- 
tion of Congress, in creating the position of Executive Officer, to im- 
prove court administration in the District of Columbia by providing 
for modern court management with the centralization of nonjudicial, 
administrative duties in a top-level court executive appointed by the 
Joint Committee on Judicial Administration. It is clear throughout 
the history that Congress intended to create a nonjudicial position de- 
signed so that the executive would function effectively with the judges 
in the operation of the court system, but whose appointment or removal 
would nevertheless be subject to the ultimate control of the Joint Com- 
mittee on Judicial Administration. However, Congress designated the 
“compensation” of the Executive Officer to be the same as that of an 
associate judge of the Superior Court, apparently to help assure the 
desired close working cooperation between the judicial and nonjudicial 
branches of the court system. This is indicated in S. Report No. 91-405, 
91st Congress, 1st Session, 14, as follows: 

* * * Hxperience has demonstrated, particularly in the well-run Los Angeles 
Superior Court, that the court executive or administrator, in order to perform 
a valuable function, must have the confidence and support of the judges with 
whom he works as well as stature within the system. 

To assure the recruitment of a top-flight court executive, section 11-1703 re- 
quires that he be selected from a list submitted by the Administrative Office of 
the U.S. Courts * * * To assure that the respective chief judges are inclined to 
accept and utilize the court executive, his selection must be concurred in by the 
respective chief judges: To give the eweoutive needed stature, he is to receive the 
salary of a locai triat judge. 

Further, there is in the same report the testimony of a former Ex- 
ecutive Officer of the Superior Court of Los Angeles County as follows: 

In my judgment it would be a serious mistake not to pay him exactly the 


salary the judge gets * * * salary is an evidence of stature. If he doesn’t have 
the same status as a judge he isn’t going to be completely effective. 


* x * a * = 


* * * You can get just as qualified a guy possibly for less money, but he won’t 
have the stature; he won’t have the acceptance; a person who is one who is con- 
sidered at a lower echelon, and you will get runners and you will get clerica) 
types as your executive unless you meet this problem head on, 


We note that throughout the legislative history there are references 
to granting the Executive Officer equal status by giving him equal 
“pay” or “salary.” We have previously held that the words “salary,” 
“pay,” and “compensation” generally are considered synonymous in 
the construction of personnel statutes, 10 Comp. Gen. 302, 304 (1931). 
However, we fail to find any indication whatsoever that the Congress 
intended such word or words to cover other benefits such as leave and 
retirement. In that regard we note that section 11-904(b) of the D.C. 
Code, as amended by Public Law 91-358, provides in part that “Judges 
of the Superior Court shall be compensated at 90 per centum of the 
rate prescribed by law for judges of United States district courts.” 
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Sections 11-1505 and 11-1561 e¢ seg. then spell out the additional bene- 
fits that judges of the District of Columbia Courts are entitled to in 
addition to their basic salaries. Also, under subchapter III of Chapter 
15 of Public Law 91-358 relating to retirement, a judge is defined in 
section 11-1561 as “any judge of the District of Columbia Court of 
Appeals or the Superior Court or any person with judicial service 
* * *” and there are no provisions for including a nonjudicial position 
such as that of Executive Officer. [Italic supplied. ] 

Accordingly, our view is that the Executive Officer of the District of 
Columbia Courts is not subject to the leave and retirement provisions 
applicable to the judges of the District of Columbia courts. 

The applicability of the civil service retirement provisions to the 
position of Executive Officer would be for determinaton by the Civil 
Service Commission. 

As to the Annual and Sick Leave Act of 1951, as amended, now 5 
U.S. Code 6301 e¢ seg., we see no reason why such provisions would not 
apply to the position of Executive Officer, assuming that a regular tour 
of duty is established for the occupant thereof and that leave records 
are maintained. 

The questions presented are answered accordingly. 


[B-175508] 


Decedents’ Estates—Pay, Ete., Due Military Personnel— 
Beneficiary Designations—Beneficiary Predeceases Member 


Where the brother named by a member of the uniformed services to share with 
a sister the retired pay due him at time of death predeceases the member and 
only the sister and two other brothers survive the member, the sister does not 
take the undistributed one-half share since the beneficiary designations made 
pursuant to 10 U.S.C. 2771(a) (1) became effective upon the member’s death and, 
therefore, the order of precedence prescribed by section 2771(a) applies to the 
undistributed share of retired pay due. As the member was not survived by a 
widow, child, grandchild, or parent, and no legal representative was appointed, 
distribution in accordance with section 2771(a) (6) should be made to the per- 
sons, including a corporate entity, entitled to take under the law of the domicile 
of the deceased, which accords preference to creditors, or persons paying 
creditors, for funeral and last illness expenses. 


To Lieutenant Colonel A. C. Samarkos, Department of the Army, 
September 6, 1972: 


Further reference is made to your letter dated March 138, 1972 (file 
reference FINCS-ES), with enclosures, requesting an advance deci- 
sion regarding the propriety of making payment on a voucher in the 
amount of $158.49 in favor of Doris M. Kennedy, representing the 
unpaid one-half share of the retired pay due in the case of the late 
Technical Sergeant Floyd C. Joy, SSAN 562-36-0391, in the circum- 
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stances described. Your letter was forwarded to this Office by letter 
from the Office of the Comptroller of the Army (file reference DACA- 
FIS-PP), and has been assigned submission No. DO—A-1151 by the 
Department of Defense Military Pay and Allowance Committee. 

You state that Sergeant Joy retired from the Army on February 
28, 1945, and on January 12, 1956, executed a FCUSA Form 1170, 
Designation of Beneficiary by Army Retired Individual, in which 
he provided that 50 percent of his unpaid retired pay due on the date 
of his death was to be paid to a brother, Emmett P. Joy, and 50 per- 
cent to a sister, Doris M. Kennedy. On June 13, 1971, the member died 
and was survived by his sister, Doris M. Kennedy, and two brothers, 
Charles R. Joy and Donald N. Joy. The brother who had been desig- 
nated as a beneficiary for a share of the deceased member’s retired 
pay predeceased the member on June 6, 1971. 

You express uncertainty as to the proper distribution of payment 
under the provisions of 10 U.S. Code 2771 where two or more per- 
sons are designated as principal beneficiaries and one of the persons 
designated predeceases the serviceman. You ask whether the share 
which would have been paid to the deceased designee should be paid 
to the other person or persons designated, as held appropriate to the 
payment of 6 months’ death gratuity in 36 Comp. Gen. 741 (1957) or 
should such share be paid to the undesignated person or persons high- 
est on the list, living on the date of the member’s death, as set forth in 
the order of precedence in 10 U.S.C. 2771 (a). 

Our decision of April 26, 1957, 36 Comp. Gen. 741, construed section 
301 of the Serviceman’s and Veterans’ Survivor Benefits Act, 70 Stat. 
868, 38 U.S.C. 1131, repealed and reenacted as sections 1475 to 1480, 
Title 10 U.S. Code, governing the payment of the 6 months’ gratuity. 
Since the accounts of deceased service members are settled under 10 
U.S.C. 2771, containing provisions materially different from the pro- 
visions governing the 6 months’ death gratuity, our decisions regard- 
ing the death gratuity may not be for application in the settlement of 
a decedent’s account. 

Subsection 2771(a) of Title 10 U.S. Code, which governs the settle- 
ment of accounts of deceased members of the uniformed services who 
died on or after January 1, 1956, provides for payment of the amounts 
due deceased members at the date of death to the person highest on 
the following list living on the date of death : 

(1) Beneficiary designated by him in writing to receive such an amount, if 
the designation is received, before the deceased member’s death, at the place 
named in the regulations to be prescribed by the Secretary concerned: 

(2) Surviving spouse. 

(3) Children and their descendants, by representation. 

(4) Father and mother in equal parts or, if either is dead, the survivor. 


(5) Legal representative. 
(6) Persons entitled under the law of the domicile of thé deceased member. 
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The above-quoted code provision is derived from the act of July 12, 
1955, Ch. 328, 69 Stat. 295, which was enacted as a facility of payment 
statute for disposition of the accrued but unpaid pay and allowances 
(including retired pay) of a deceased member of an armed force, and 
was patterned after the provisions of the act of August 3, 1950, Ch. 
518, 64 Stat. 395 (presently codified as 5 U.S.C. 5581, e¢ seq.) governing 
settlement of accounts of deceased civilian employees. Because of the 
similarity between the two acts a uniform interpretation will be given 
whenever possible. 

The legislative history of the 1955 act shows that the primary pur- 
pose of the act was to eliminate the problems arising under the former 
provisions of law which required the making of determinations con- 
cerning the validity of marriages, divorces, the legitimacy of children, 
etc., when settling the final accounts of deceased service personnel. 
This purpose was effectively accomplished by the 1955 law, to the 
extent possible, by permitting each member of the uniformed services 
to designate a beneficiary or beneficiaries of his or her own choice and 
providing for payment of the amount due to such designated bene- 
ficiary. Also, the law was designed to permit the Department con- 
cerned, subject to regulations prescribed by the Comptroller General 
of the United States, to make payment of the amount due a decedent 
to his designated beneficiary and that payment of such amount bars 
recovery by any other person. 

It is clearly evident that, by virtue of the fact that the member is 
permitted to designate a person or persons under clause (1), the ability 
of the member to change such designation as well as the percentage of 
such designation at anytime provides in effect a testimentary disposi- 
tion by the serviceman of that part of his estate representing his final 
pay. As such, designations made by a serviceman under 10 U.S.C. 
2771(a) (1) are ambulatory, that is, they do not become effective until 
the death of the member for the purpose of passing an interest. In 
this connection, the following comment appears at page 20, Hear- 
ing before the Committee on Armed Services, United States Senate, 
April 21, 1955, “the rights of persons designated vest as of the date 
of death * * *.” 

It would thus appear that the language of subsection 2771(a) which 
provides that the amount due “shall be paid to the person highest 
on the following list living on the date of death,” establishes that 
only those persons living on that date are eligible to receive the 
amounts in question and their rights under clauses (1) through (6) 
become fixed at that time. Thus, if there be no named beneficiary 
capable of receiving a portion of the amount due, then by the clear 
terms of the statute, payment of that portion is required to be made 
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to certain stated relatives in the designated order of precedence (clauses 
(2) through (4)) if the decedent is survived by such a person or 
persons. 

With respect to the undistributed one-half share of the retired 
pay due in this case, since Emmett P. Joy, as a designated beneficiary 
under clause (1), was not living on the date of the member’s death, 
such designation became ineffective by operation of law. See 41 Comp. 
Gen. 431 (1962). The FCUSA Form 1170 executed by the member in 
1956 failed to provide a further designation of the beneficiary or bene- 
ficiaries to receive that share. Thus, entitlement to the share in ques- 
tion would pass to the person or persons next highest on the statutory 
list capable of receiving these funds. Accordingly, settlement may 
not be made with Doris M. Kennedy for the remaining one-half share 
under 10 U.S.C. 2771 (a) (1). 

The record shows that the member was not survived by a widow, 
child, grandchild or parent. In the absence of such relative, the 
undesignated share would be payable to the legal representative of the 
estate of the deceased member under clause (5) if one has been 
appointed. 

There is no evidence that a legal representative has ever been ap- 
pointed. However, in a letter dated November 29, 1971, Charles R. 
Joy states that he is responsible for all of the deceased member’s bills. 
If he has been appointed the legal representative of the deceased mem- 
ber’s estate and furnishes proof of such appointment he would qual- 
ify under clause (5) to receive payment of the undesignated one-half 
share. In the event that neither he nor anyone else has been appointed 
as the legal representative of the member’s estate, then distribution 
of the amount in question must be made under clause (6) of sub- 
section 2771(a) to the person or persons entitled under the laws of 
the domicile of the deceased member. 

In this regard, you ask that if there are no persons eligible under 
clauses (2) through (5) of 10 U.S.C. 2771(a), whether payment 
should then be made to the person or persons entitled under the law of 
the domicile of the deceased member under the local law of descent and 
distribution as indicated by 49 Comp. Gen. 315 (1969), or should pref- 
erence be given to persons who are preferred creditors such as funeral 
directors, friends, relatives or in-laws, who have paid the medical and 
funeral expenses of the decedent. You also ask whether the word “per- 
son” as used in clause (6) of subsection 2771(a) should be inter- 
preted to mean only “heirs at law of the decedent” or should it also 
include preferred creditors. And, further, should the word “person” 
be construed to mean a natural person or does the meaning include 
“corporate entities,” as well. 
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The legislative history of 10 U.S.C. 2771 does not amplify the scope 
or intent of clause (6). However, as previously stated, those provi- 
sions, especially the order of precedence set forth therein, were de- 
rived from the act of August 3, 1950, swpra, the law governing settle- 
ment of accounts of deceased civilian employees. In Senate Report 
No. 1933, June 30, 1950, to accompany S. 3652, which became the 1950 
act, the proposed order of precedence was discussed and reference 
was made to the necessity for “the interpretation of State laws of 
descent and distribution” and “consideration of claims of preferred 
creditors,” in connection with settlements under that law where no 
designated beneficiary, spouse, children or parents survive. 

In this regard, it has long been the practice of this Office in the set- 
tlement of accounts of deceased service personnel and civilian em- 
ployees of the Government pursuant to State laws to give precedence 
to the claims of preferred creditors for funeral expenses and expenses 
of last illness, as well as the claims of persons who submit receipted 
bills showing payment of such expenses together with a statement 
that payment was made out of their own funds. 

In 49 Comp. Gen. 315 (1969), the settlement authorized under clause 
(6) of 10 U.S.C. 2771(a) was based on Illinois law. While the laws 
of that State provide for payment out of the estate of a decedent to 
certain creditors before distribution is made to surviving relatives, 
no claims were presented by creditors or by persons who had paid 
the claims of creditors. In making settlement under clause (6) of 10 
U.S.C. 2771(a) there are for consideration the applicable provisions 
of the law of the decedent’s domicile with respect to the claims of cred- 
itors against his estate as well as the provisions with respect to descent 
and distribution. 

In the present case it appears that the member was domiciled in 
California. Section 950 of Deering’s California Probate Code pro- 
vides in part that the debts of the decedent and other charges against 
the estate shall be paid in the following order: 

(1) Expenses of Administration ; 

(2) Funeral Expenses ; 

(3) Expenses of last illness ; 

(4) Family Allowance * * *. 

Thus, under the Probate Code of California, such creditors as may 
be represented by section 950 are entitled to receive amounts due from 
the estate of a decedent before distribution to brothers and sisters 
would be permitted. 

As previously noted, Charles R. Joy has indicated assuming respon- 
sibility for the deceased member’s debts, presumably those relating to 
burial and last illness. If there has been no legal representative ap- 
pointed in this case, then if he furnishes receipted bills evidencing 
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payment by him of expenses of the kinds listed in section 950 of the 
California Probate Code out of his own personal funds, along with a 
statement that he has not been reimbursed by the estate of the deceased 
member or by another, such costs may be allowed to him. Should any 
amounts remain after payment is made to Charles R. Joy for these 
expenses or in the absence of any claim for such expenses, then dis- 
tribution may be made under the provisions of section 225 of the Cali- 
fornia Probate Code which provides for payment in equal shares to 
a decedent’s brothers and sisters. 

With respect to your question concerning construction of the word 
“person” as used in subsection 2771(a), it is sufficient to say in this 
case that under clause (6) should any of the preferred creditors on 
the before-mentioned list be a corporate entity, it would not be pre- 
cluded from receiving payment. 


[B-175317] 


Equipment—Automatic Data Processing Systems—Leases— 
Evaluation—Benchmark/Demonstration Test 


The determination that an offer evaluated on the basis of the criteria and 
assigned weights contained in a request for proposals did not meet the manda- 
tory requirements for rental of nationwide computer network facilities by 
means of a commercially marketed system called “full-services teleprocessing” 
with access to a common data base and, therefore, the offeror should not be 
allowed to perform the live benchmark/demonstration test that would measure 
the proposed system’s network capabilities and cost effectiveness was justified 
because the proposal failed to offer for benchmarking the system to be delivered 
and used in performance of the contract, whereas the successful offeror, operat- 
ing a national network at the time of submitting its proposal, met the experience 
requirements of the RFP. 


To the General Electric Company, September 8, 1972: 


Further reference is made to your protest against the award of a 
contract to Computer Sciences Corporation (CSC) by the Federal 
Supply Service, General Services Administration, pursuant to re- 
quest for proposals No. FTPH-L-28587-71. 

The subject RFP, issued November 8, 1971, solicited proposals for 
rental of nationwide computer network facilities by means of a com- 
mercially marketed system called “full-services teleprocessing” with 
access to a common data base for the period from date of award 
through June 30, 1973, with options for three yearly renewals. The 
RFP provided for evaluation on the basis of specified criteria and as- 
signed weights. A live benchmark/demonstration test was also called 
for to measure network capabilities and cost effectiveness after an of- 
feror’s proposal had been found to meet specified mandatory require- 
ments, 
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Eight firms submitted timely proposals by the December 17, 1971, 
closing date. A staff of 29 specialists from GSA and other agencies 
evaluated the proposals and obtained clarifications from the eight of- 
ferors. By telegram dated January 21, 1972, offerors were advised 
that technical modifications would not be accepted after January 25, 
1972. Thereafter, three of the four offerors invited to benchmark did 
so successfully. GE was not allowed to perform the benchmark be- 
cause GSA had determined that the firm failed to meet certain man- 
datory requirements. Proposals of the three successful offerors were 
reevaluated as to technical competence and cost effectiveness. CSC 
received the highest overall rating and was awarded the contract on 
March 21, 1972. 

Basically, it is your position that GE, on technically dubious and 
minor grounds, has been improperly and unfairly denied the opportu- 
nity to benchmark its proposed system and that the real issue is the 
necessity. for the demand that GSA personnel be physically present 
in GE’s computer room during the benchmarking. You argue that 
GSA/’s determination that your proposal did not meet certain man- 
datory requirements results from its confusion and imprecision in stat- 
ing its needs. With regard to the requirement for access to 2 common 
data base in both interactive and remote batch modes, it is your con- 
tention that GE’s initial proposal complied by proposing as a tempo- 
rary arrangement until September 1, 1972, both its Mark IT and Re- 
source systems to accommodate different terminals that would access 
only one or the other of the two computers. While this arrangement 
would require the use of two mainframes, you contend that this was 
permissible under the RFP and GSA wrongfully insisted upon the 
use of one mainframe. As a result GE was compelled to abandon.the 
proposed combined use of both systems and to propose only its Re- 
source system to run the benchmark and for use until September 1, 
1972. 

Since the Resource system will not support nonprogrammable high 
speed terminals, GSA concluded that GE failed to meet this manda- 
tory requirement. However, you contend that while the RFP required 
support of high speed terminals, of which Resource is capable, GSA 
erroneously interpreted the requirement as including nonprogram- 
mable terminals. It is your contention that the requirement in the 
benchmark documentation for supporting “IBM 2780 or equivalent” 
terminals does not necessarily mean that a high speed terminal must 
be. nonprogrammable to be “equivalent” since the vast majority of 
2780 equivalents are programmable. 

Furthermore, you contend the benchmark documentation was re- 
ceived so late that there was not sufficient time to seek clarification 
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of the language before submitting your proposal. You point out that 
2 days after issuance of the RFP an amendment advised offerors that 
the crucial benchmark material would be supplied later and that 
GE did not receive it until the due date for receipt of proposals. Also, 
you point out that your request for an extension of the closing date 
was denied. Therefore, you contend that offerors did not know pre- 
cisely what the Government wanted or what to propose until the day 
proposals were due. In this connection, you state that by modification 
of February 1, 1972, GE committed itself to have Mark ITI support 
nonprogrammable high speed terminals by the time for acceptance 
testing, 90 days after award. 

With regard to GSA’s requirement of January 18, 1972, for on-site 
computer inspection, you say that no such requirement was called for 
in the RFP or benchmark documentation and it is not necessary to test 
the operation of the system. Furthermore, you contend that the re- 
quirement would violate GE’s security procedures designed to protect 
the confidentiality of its commercial customers’ files. Also, you point 
out that GE was willing to work out an alternate procedure such as 
closed-circuit TV monitoring. 

Finally, you contend that Computer Sciences Corporation failed 
to meet mandatory requirements concerning a full service network, 
interactive Fortran, and security features. You point out that the 
RFP required that any proposed network be an operating, tried and 
proven national full service network and that prospective vendors 
must have had at least 1 year’s experience in providing commercial 
teleprocessing services and 6 months prior operation of the proposed 
basic hardware and software in a teleprocessing environment. You 
argue that CSC could not have complied with these requirements 
because at the time proposals were due its system, Infonet, consisted 
of five unconnected Univac 1108s which could not practicably provide 
access to a common data base. You say that although CSC had a 
Fortran compiler which was conversational, it did not offer com- 
mercially interactive execution as required. 

It is GSA’s position that GE’s fundamental deficiency was its failure 
to offer for benchmarking the system it proposed to deliver and use in 
performance of the contract. It is clear from your proposal as initially 
submitted, and as modified, and from your correspondence submitted 
in connection with this protest, that GSA is correct in this regard. As 
we understand it, you offered the Resource system for benchmarking, 
the addition of the Mark IT system by acceptance time, and the Mark 
IIT system for the vast majority of the performance time. 

Obviously, requiring benchmarking on the system proposed for 
performance is justified to determine its capability and cost effective- 
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ness. Furthermore, we see no basis for concluding that your failure to 
comply with this fundamental requirement resulted from any “con- 
fusion or imprecision” in the RFP, which was described in your Febru- 
ary 4, 1972, letter to GSA as “extremely explicit and in fact, one of 
the best documented solicitations we have reviewed.” 

With regard to the contention that, contrary to the RFP, GSA 
compelled you to abandon your initial proposal by demanding the use 
of one mainframe, we note that GSA’s request for clarification clearly 
asked how you proposed to support “access to the same common data 
bases when required (on a demand basis) regardless of whether the 
two modes of operation are supported on the same mainframe or not.” 
According to GSA, the question was raised not because you proposed 
the use of two mainframes but because it was not clear what method 
would be used to transfer information between the two systems in order 
to achieve the clearly required common data base and what delays the 
procedure would impose on the use of all of the information. We be- 
lieve the record supports GSA’s position. 

However, your response was to propose use of only the Resource 
system. GSA concluded that the Resource system did not meet the 
mandatory requirement for support of nonprogrammable terminals. 
In this connection, GSA points out that the requirement did not first 
appear in the benchmark documentation issued on December 10, 1972, 
as you contend, but was required by paragraph A-203 of the technical 
specifications which includes the following pertinent provisions: 


a. 

(1) The characteristics of high-speed remote batch terminals which must be 
supported are listed below; however, all of the features listed may not be in- 
cluded in @ single terminal. The terminals for which support is required include 
those : 


* & * * * * * 


(f) which may be programmed to perform multiple functions such as editing 
and serving as controllers for multiple low-speed terminals. Support of non- 
programmable terminals is also required. 


* o * ¥ * * * 


ec. Vendors whose proposals meet all other mandatory requirements will be 
required to demonstrate operation of both high and low speed terminals sup- 
ported during the benchmark. Terminals used in the benchmark demonstration 
will be those mutually agreed upon. [Italic supplied.] 


With regard to the specification of “IBM 2780 or equivalent” in the 
benchmark documentation, GSA offers the following explanation : 


It should be noted in this connection that the RFP requires non-programmable 
terminals, but not the terminals of a particular vendor. In fact, the equipment 
of three different vendors, other than IBM, was used during the benchmark 
tests. The benchmark documentation reference to IBM 2780 or equal is merely 
an emphasis of the non-programmable characteristic desired. There are perhaps 
a dozen other manufacturers whose equivalent equipment is used by the Govern- 
ment. Non-programmable terminals are not an IBM preserve. However, since 
some of the other equipment can act as programmable or nonprogrammable, 
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listing the equipment by name would have introduced a certain ambiguity. When 
such equipment is referred to by itself, it is not understood to be necessarily 
non-programmable. On the other hand, even GE admits the IBM 2780 is not pro- 
grammable in any way * * *. 


GSA also says that the benchmark documentation was released 
to GE’s Mr. Dearborn on December 10, 1971, and not on the closing 
date for proposals. Further, GSA points out that GE’s modification 
of February 1, 1972, reintroducing Mark II to comply with the non- 
programmable requirement was not timely and, in addition, did not 
offer to comply until acceptance testing or 90 days after award. 

In view of our conclusion with respect to the foregoing we find it 
unnecessary to consider the other points raised as to the acceptability 
of the GE proposal. 

So far as concerns the accepted proposal it is GSA’s position that 
CSC met all the requirements of the RFP including network, Fortran 
and security capabilities. With regard to the latter two requirements, 
GSA has furnished our Office copies of the applicable parts of CSC’s 
proposal and its evaluation thereof. On the basis of our examination of 
these documents, it appears that CSC clearly met those requirements. 
GSA found that CSC complied with the other mandatory require- 
ments in that (1) it has provided commercial teleprocessing services 
more than the required year (since 1969), (2) the basic hardware and 
software proposed had been in operation more than the required 6 
months and (3) its proposed INFONET system was an operating 
national full-service teleprocessing network as required by the RFP. 
In this connection, GSA has furnished our Office the following descrip- 
tion of CSC’s proposed network : 

The Computer Sciences Corporation proposed to support the Government’s 
requirements with its INFONET network. The INFONET network as it was 
then configured was a system of five (5) regional computer centers, three (3) 
of which were linked by dedicated, conditioned inter-regional communications 
lines. The network was composed of three major parts : 

1. Communications Network 

2. Hardware (U 1108) 

3. Software 

The communications network permitted data transmission at speeds up to 
4800 bps and was capable of expansion to higher speeds. It supported interactive 
and remote batch processing at the five computer centers. 

The center at El Segundo, California, was interconnected with the centers at 
Oak Brook, Illinois and Silver Spring, Maryland with dedicated, conditioned 
lines. With dedicated, conditioned communications lines in place, the capability 
existed for, and Oak Brook actually did support, not only its own area but the 
Western District as well, at the time the proposal was submitted. In like manner, 
the capability existed for Silver Spring to support the Western District or for 
El Segundo to support the Mid-Western and/or the Hastern District. 

Accessibility to the network from Washington, Philadelphia, Dallas, Chicago, 
Denver, Los Altos, Los Angeles and Houston (installation in progress at the 
time the proposal was submitted) was accomplished using on site multiplexing 
and concentrating hardware at CSC branch offices in those cities. 

In addition, accessibility to the network from Baltimore, Pittsburgh, Mil- 


waukee, Santa Ana and Santa Monica was achieved via Foreign Dxchange or 
dedicated high speed lines from other branch offices in those cities. Toll free 
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service was also provided to and from 32 other cities. The network did, in fact 
provide services throughout a sigrificant portion of the continental United 
States as indicated by the shaded portion of the attached map. Also attached 
are these circuits in being at El Segundo, Oak Brook and Silver Spring at the time 
of the submission of CSC’s proposal. 

The hardware portion of the network consisted of one UNIVAC 1108 at all sites 
except El Segundo where two were installed. 

The network at that time was operational using two versions of the CSC 
operating system. Most of the network was using the version called CSCX. This 
version supported interactive and remote batch processing concurrently to offer 
full service teleprocessing support. In use in the El Segundo center was a 
newer version of the CSC operating system called CSTS. This version was de- 
veloped by CSC and became operational on March 14, 1971, at which time block 
time was scheduled for external applications development. 

CSC proposed to support the Government’s requirements with the INFONET 
network using the CSTS version of the operating system. The El Segundo center 
was proposed to be the National Center which would connect to each Federal 
Data Processing Center area as required by the RFP. 

Accordingly, CSC had an operating national network at the time of the sub- 
mission of their proposal. Their centers were linked to one another by dedicated, 
conditioned communications lines from coast to coast. 


In view of the foregoing, there is no legal basis for our Office to 
object to the award to Computer Sciences Corporation. 


[B-176343] 


Subsistence—Per Diem—‘“Lodging-Plus” Basis-—Computation 


In the application of the “lodging-plus” provision of subsection 6.3c of the 
Standardized Government Travel Regulations to an employee who while on tem- 
porary duty was hospitalized and received reimbursement for the $80 per day 
room and board hospital charge, none of which is allocable to lodging per se, it 
may be assumed the lodging rate for the period of hospitalization was at least 
$13 per day on the basis the agency regulation implementing the subsection pre- 
scribes a daily subsistence allowance of $12 and a maximum per diem rate of $25. 
Therefore, the employee may be allowed a lodging rate of $13 per day for the 
entire period of temporary duty, including hospitalization, plus a daily subsistence 
allowance of $12, and payment may be made to him at the full $25 per diem rate- 


To Lillian Zutz, National Aeronautics and Space Administration, 
September 8, 1972: 


This refers to your letter of June 12, 1972, requesting an advance 
decision as to the proper method of computing per diem entitlement for 
an employee hospitalized while on temporary duty in order to conform 
with provisions of subsection 6.3c, Office of Management and Budget 
(OMB) Circular No. A-7, Standardized Government Travel Regu- 
lations (SGTR), as revised August 17, 1971. 

Your letter states that Mr. Frank E. Rom, a National Aeronautics 
and Space Administration (NASA) employee whose official head- 
quarters is Cleveland, Ohio, performed temporary duty at San Diego, 
California, requiring overnight lodging on January 16 and 17, 1972. 
On January 18 Mr. Rom departed-San Diego for Washington, D.C., 
where he was ordered to attend meetings on January 19 and 20. After 
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spending one night, January 18, in commercial lodgings in Washing- 
ton, Mr. Rom became ill at noon on January 19 and was hospitalized 
in Washington from January 19 until January 27 when he returned 
to Cleveland. Mr. Rom’s hospital bill, including charges of $80 per 
day for room and board, was fully covered by his government em- 
ployee’s health insurance policy. 

Your question concerns the application of the “lodgings-plus” pro- 
vision of subsection 6.3c of SGTR to the 8 days Mr. Rom spent in the 
hospital. 

As your letter states, subsection 5702(b) of Title 5, U.S. Code, and 
subsection 6.5b of SGTR provide for continuing entitlement to per 
diem while in travel status for an employee whose duty is interrupted 
by a period of physical incapacitation. Also, our decision 40 Comp. 
Gen. 167 provides that this entitlement is not diminished because 
hospital expenses of an employee in such a case are reimbursable under 
health insurance plans provided for by Ch. 89 of Title 5, U.S. Code. 

Subsection 6.3c provides, in pertinent part, as follows: 


c. When lodgings are required. For travel in the continental United States 
when lodging away from the official station is required agencies shall fix per 
diem for employees partly on the basis of the average amount that traveler pays 
for lodgings. To such amount, i., the average of amounts paid for lodging 
while traveling on official business during the period covered by the voucher, 
shall be added a suitable allowance for meals and miscellaneous expenses. The 
resulting amount rounded to the next whole dollar, if the result is not in excess 
of the maximum per diem, will be the per diem rate to be applied to the traveler’s 
reimbursement in accordance with the applicable provisions of this section. If 
such result is more than the maximum per diem allowable such maximum will 
be the per diem allowed. No minimum allowance will be authorized for lodging 
since those allowances are based on actual lodging expenses. ... An agency may 
determine that the lodgings-plus system as prescribed herein is not appropriate 
in given circumstances as when quarters or meals, or both, are provided at no 
cost or at a nominal cost by the Government or when for some other reason the 
subsistence costs which will be incurred by the employee may be accurately 
estimated in advance. In such cases a specific per diem rate may be established 
and reductions made in accordance with this section provided the exception from 
the lodgings-plus method is authorized in writing by an appropriate official of 
the agency involved. 


The applicable NASA regulation implementing subsection 6.3c is 
quoted in your letter as follows: 


The allowable per diem rate for all travel within the continental United States 
will, except as otherwise provided for, be determined on the basis of the aver- 
age amount paid for lodging while on official business during the period covered 
by the voucher plus a daily subsistence allowance of $12. The resulting amount, 
rounded to the next whole dollar not in excess of $25, will be the per diem rate 
applied to the traveler’s voucher. Hach traveler, * * *, shall skow on his re- 
imbursement voucher the total amount paid for lodging, includng tax, for the 
number of days spent at each location requiring lodging for official business. 
The traveler will also show the total cost of lodging for the period covered 
by the voucher and the average of such lodging. 
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The lodgings Mr. Rom occupied in San Diego on January 16 and 17 
cost $12.78 per day. The lodging occupied in Washington on Janu- 
ary 18 cost $13 per day. The hospital is unable to allocate any portion 
of its $80 a day charge to lodging per se; thus it is necessary to deter- 
mine in these circumstances the application of the “lodgings-plus” re- 
quirement of subsection 6.3c, SGTR. 

In this case, while the hospital is unable to separate the cost of 
lodging from meals and other elements of its $80 a day charge, we 
believe it can be assumed that this part of the charge would not be 
less than $13 which is the difference between the $12 addition for sub- 
sistence and the maximum allowance of $25. Accordingly, the lodging 
rate may be assumed to represent at least $13 per day for the period 
of hospitalization. This results in an average lodging rate of $13 for 
the entire period of temporary duty including hospitalization or a 
full per diem rate of $25 per day. 

In response to your general question as to the method of reimburse- 
ment in the future for employees hospitalized while on temporary 
duty, we believe the method prescribed herein should be used in similar 
cases. 

Since the voucher which is mentioned herewith has been computed 
using the $25 rate for the entire period of temporary duty it may be 
certified for payment if otherwise correct. 


[B-124046] 


Medical Treatment-—Federal Medical Recovery Act—Payment 
For Services—Disposition 


The collections made under the so-called Federal Medical Care Recovery Act 
(FMCRA), 42 U.S.C. 2651-2652, for hospital, medical, surgical, or dental care 
and treatment to persons who are injured or suffer a disease under circumstances 
creating a tort liability upon a third person are for deposit in the Treasury as 
miscellaneous receipts pursuant to section 3617, Revised Statutes, 31 U.S.C. 484, 
as the disposition of monies collected from third party tortfeasors is not specified 
in FMCRA, and the practice of depositing such collections to related appropria- 
tion accounts relying on the authority in 10 U.S.C. 2205 should be discontinued 
since there is not: involved the sale of and payment for services that is contem- 
plated by 10 U.S.O. 2205. 


General Accounting Office—Recommendations—Implementation 


Since the recommendation that the collections made from third party tort- 
feasors pursuant to the so-called Federal Medical Care Recovery Act, 42 U.S.C. 
2651-2652, for the care and treatment of persons who are injured or suffer a 
disease under circumstances creating a tort liability upon a third person should 
be deposited in the Treasury as miscellaneous receipts (31 U.S.C. 484) rather 
than to a related appropriation account requires corrective action, written 
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statements of the action taken are required by section 286 of the Legislative 
Reorganization Act to be submitted to the Committees on Government Opera- 
tions of boti Houses within 60 days and to the Committees on Appropriations 
in connection with the first request for appropriations that is made more than 
60 days after the date of the recommendation. 


To the Secretary of Defense, September 11, 1972: 

By letter of August 3, 1971, addressed to you, attention: Assistant 
Secretary of Defense (Comptroller), we transmitted for your review 
and comment a draft report concerning procedures pertaining to col- 
lections under the so-called Federal Medical Care Recovery Act 
(FMCRA), Public Law 87-693, approved September 25, 1962, 76 
Stat. 593, 42 U.S. Code 2651-2652. 

The above-mentioned act provides that in any case in which the 
United States is authorized or required by law to furnish hospital, 
medical, surgical, or dental care and treatment to a person who is 
injured or suffers a disease under circumstances creating a tort liabil- 
ity upon some third person to pay damages therefore, “the United 
States shall have a right to recover from said third person the reason- 
able value of the care and treatment so furnished or to be furnished” 
and “shall, as to this right be subrogated to any right or claim that 
the injured or diseased person, his guardian, personal representative, 
estate, dependents, or survivors has against such third person” to the 
extent of the reasonable value of the care and treatment so furnished 
or to be furnished. The statute further provides that the Government 
may also require the injured or diseased person “to assign his claim 
or cause of action against the third person to the extent of that right 
or claim.” To enforce such right the statute authorizes the United 
States to “intervene or join in any action or proceeding brought by 
the injured or diseased person” against the third person who is liable 
for the injury or disease or “if such action or proceeding is not com- 
menced” by him within the time there prescribed, “institute and prose- 
cute legal proceedings against the third person who is liable for the 
injury or disease.” 

This act does not specify the disposition to be made of monies col- 
lected from third party tortfeasors and, consequently, unless a dif- 
ferent disposition is otherwise provided, such collections are for de- 
posit in the Treasury as miscellaneous receipts as provided by section 
3617, Revised Statutes, 31 U.S.C. 484. 

As noted in our draft report, the Department of the Army has been 
depositing such collections as miscellaneous receipts. The Departments 
of the Navy and the Air Force, however, relying on the provisions of 
10 U.S.C. 2205, have credited such collections to their related appro- 
priation accounts. 
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We did not agree in our report that 10 U.S.C. 2205 authorized the 
collections in question to be credited to the related appropriations and, 
accordingly, we recommended that the Departments of the Navy and 
the Air Force follow the practice of the Department of the Army and 
deposit such collections into the Treasury as miscellaneous receipts as 
required by 31 U.S.C. 484. 

By letter of December 2, 1971, the Assistant General Counsel (Fiscal 
Matters) forwarded the comments of the Department of Defense and, 
with reference to that recommendation, it was stated that in the ab- 
sence of a definitive decision of the Comptroller General and the De- 
partment of the Army would henceforth follow the practice of the 
Departments of the Navy and Air Force and credit FMCRA collec- 
tions to its related appropriation account. 

10 U.S.C. 2205 reads as follows: 

Reimbursements made to appropriations to the Department of Defense or a 
department or agency thereof under section 686 of title 31, or other amounts paid 
by or on behalf of a department or agency of the Department of Defense to 
another department or agency of the Department of Defense, or by or on behalf of 
personnel of any department or organization, for services rendered or supplies 
furnished, may be credited to authorized accounts. Funds so credited are avail- 
able for obligation for the same period as the funds in the account so credited. 
Such an account shall be accounted for as one fund on the books of the Depart- 
ment of the Treasury [Italic supplied.] 

The language of 10 U.S.C. 2205 originally was enacted as section 
408 of the National Security Act of 1947, as added by section 11 of 
Public Law 81-216, approved August 10, 1949, 63 Stat. 590. The leg- 
islative history thereof does not disclose any indication of the particu- 
lar purpose of the italicized language, discussion in the hearings and 
reports being primarily limited to the effect of that section on transac- 
tions under section 601 of the Economy Act, 31 U.S.C. 686. It may be 
noted, however, that section 405 as also added to the National Security 
Act of 1947 by Public Law 81-216, 10 U.S.C. 2208, authorizes the es- 
tablishment of working-capital funds to provide services and sell sup- 
plies to the departments and agencies of the Department of Defense 
and their personnel and provides for reimbursement on account of 
supplies furnished or services rendered. In view thereof, it appears that 
the italicized language in 10 U.S.C. 2205 above was inserted as a refer- 
ence to the working-capital fund provisions. 

In any event amounts collected under FMCRA obviously are not 
paid by the person for whom hospital service is furnished and, since 
such person is entitled thereto by law and under no obligation to pay 
therefor, we think it clear that an amount collected under FMCRA 
cannot be said to represent an amount paid on behalf of such person. 
Such amounts are in the nature of recoveries for damages and, while 
the amount in any given case is measured by the cost of the services 
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furnished to the victim, we think it clear that there is not involved 
a sale of services to any personnel of the military departments nor 
any payment made therefor on their behalf as contemplated by 10 
U.S.C. 2205. 

Accordingly, amounts collected pursuant to FMCRA should be de- 
posited into the Treasury as miscellaneous receipts. 

As this decision contains an instruction that corrective action be 
taken, your attention is directed to section 236 of the Legislative 
Reorganization Act of 1970, 84 Stat. 1140, 1171 (31 U.S.C. 1176), 
which requires that you submit written statements to certain com- 
mittees of the Congress as to the action taken with respect thereto. 
The statements are to be sent to the Committees on Government Op- 
erations of both Houses not later than 60 days after the date of this 
decision and to the Committees on Appropriations in connection with 
the first request for appropriations made by your agency more than 60 
days after the date of this decision. 


[B-176209] 


Departments and Establishments—Services Between—Jointly- 
Beneficial Projects 


Section 601 of the Economy Act of 1932, as amended (31 U.S.C. 686), which in 
effect prohibits agencies other than those specifically so authorized from obtain- 
ing interagency services to be procured by contract, does not prohibit the Environ- 
mental Protection Agency (EPA), under its statutory authority to cooperate in 
and coordinate environmental functions, from entering into jointly beneficial 
projects with other agencies requiring services to be procured by contract. How- 
ever, section 601 will continue to apply to EPA with respect to the requisitioning 
or provision of interagency services to be procured by contract where such serv- 
ices are of benefit only to the requisitioning agency. 


To the ee rennin Protection n 
September 11, y Paes 


By letter dated June 8, 1972, the Assistant Administrator for Plan- 
ning and Management has requested our decision on several questions 
concerning the authority of the Environmental Protection Agency 
(EPA) to participate in and to contribute to contracts financed by 
interagency transfers of funds. The Assistant Administrator’s letter 
states, in part: 


It furthers the purposes and programs of this Agency to enter into agreements 
with other Government departments and agencies concerning joint research or 
demonstration projects, the performance of which is needed by both DPA and 
the other agency. Often the agreement provides that one of the agencies will 
execute a contract thereunder with a private contractor for the performance 
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of a project and that both agencies will contribute a portion of the contract 
cost. Through such an agreement there is avoided duplication of effort (on the 
part of both contractor and Government), and the work product’s usefulness 
is greater, relative to cost to the Government. 

While we feel that such agreements have great practical value to the Gov- 
ernment, we have questions concerning the extent of our legal authority with 
respect to them. * * *, 


The questions concerning EPA’s legal authority in this regard arise 
in consideration of the act approved May 21, 1920, Ch. 194, section 7, 
41 Stat. 613, revised by the act of June 30, 1932, Ch. 314, section 601, 
47 Stat. 417, as amended, 31 U.S. Code 686, popularly known as section 
601 of the Economy Act. 31 U.S.C. 686 provides in relevant part: 


(a) Any executive department or independent establishment of the Govern- 
ment, or any bureau or office thereof, if funds are available therefor and if it 
is determined by the head of such executive department, establishment, bureau, 
or Office to be in the interest of the Government so to do, may place orders with 
any other such department, establishment, bureau, or office for materials, sup- 
plies, equipment, work, or services, of any kind that such requisitioned Federal 
agency may be in a position to supply or equipped to render, and shall pay 
promptly by check to such Federal agency as may be requisitioned, * * * all 
or part of the estimated or actual cost thereof as determined by such department, 
establishment, bureau, or office as may be requisitioned; * * * Provided, That 
the Department of the Army, Navy Department, Treasury Department, Federal 
Aviation Agency, and the Maritime Commission may place orders, as provided 
herein, for materials, supplies, equipment, work, or services, of any kind that 
any requisitioned Federal agency may be in a position to supply, or to render 
or to obtain by contract * * *. 


Since EPA is not specifically authorized to place orders to be ren- 
dered or obtained by contract under the above-quoted proviso, it is 
suggested that 31 U.S.C. 686(a) might be interpreted to prohibit the 
transactions here contemplated by the agency. However, the Assistant 
Administrator maintains that this statute does not apply when both 
the requisitioning and the requisitioned agency have an interest in 
certain projects : 

81 U.S.C. 686(a) is not indicative of a Congressional intent to cover the factual 
situation mentioned at the start of this letter, ie., the jointly-beneficial project 
for which joint funding is contemplated. * * *. 

* * * Both the statute itself and your decisions interpreting it indicate that 
Congress’ intent was to provide a means for one agency to obtain property or 


services needed by it alone, through another agency which was better prepared 
to furnish the needed property or services. 


The Assistant Administrator cites several statutory provisions which 
relate to such joint activities by EPA, quoted, in part, as follows: 
Section 5(a) of the Federal Water Pollution Control Act, as amended, 
33 U.S.C. 1155 (a) : 

The [EPA] Administrator shall conduct and encourage, cooperate with, and 
render assistance to other appropriate public (whether Federal, State, inter- 
state, or local) authorities, agencies, and institutions, private agencies and in- 
stitutions, and individuals in the conduct of, and promote the coordination of, 


research, investigations, experiments, demonstrations, and studies, relating to 
the causes, control, and prevention of water pollution. * * *. 
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Section 5(c) of the same statute, 33 U.S.C. 1155(c¢) : 


The [HPA] Administrator shall, in cooperation with other Federal, State, and 
local agencies having related responsibilities, collect and disseminate basic 
data * * *. 


Section 204 of the Solid Waste Disposal Act, as amended, 42 U.S.C. 
3258 : 


(a) The Secretary [HPA Administrator] shall conduct, and encourage, coop- 
erate with, and render financial and other assistance to appropriate public 
(whether Federal, State, interstate, or local) authorities, agencies, and insti- 
tutions, private agencies and institutions, and individuals in the conduct of, and 
promote the coordination of, research, investigation, experiments, training, dem- 
onstrations, surveys, and studies * * *. 

(b) In carrying out the provisions of the preceding subsection, the Secretary 
[EPA Administrator] is authorized to— 


* a € * o* * * 

\(2) cooperate with public and private agencies, institutions, and organizations, 
and with any industries involved, in the preparation and the conduct of such 
research and other activities ; and 

(3) make grants-in-aid to public or private agencies * * * and provide for 
the conduct of research, training, surveys, and demonstrations by contract with 
public or private agencies and institutions and with individuals; * * *. 


Section 102(b) of the Clean Air Act, as amended, 42 U.S.C. 1857a(b) : 


The Administrator shall cooperate with and encourage cooperative activities 
by all Federal departments and agencies having functions relating to the pre- 
vention and control of air pollution, so as to assure the utilization in the Fed- 
eral air pollution control program of all appropriate and available facilities 
and resources within the Federal Government. 


Section 103 of the same statute, 42 U.S.C. 1857b: 


(a) The Administrator shall establish a national research and development 
program for the prevention and control of air pollution and as part of such 
program shall— 

* * + + * * * 

(2) encourage, cooperate with, and render technical services and provide finan- 
cial assistance to air pollution control agencies and other appropriate public or 
private agencies, institutions, and organizations, and individuals in the conduct 
of such activities * * *, 


(b) In carrying out the provisions of the preceding subsection, the Adminis- 
<rator is authorized to— 









































& e * * * * * 

(2) cooperate with other Federal departments and agencies, with air pollu- 
tion control agencies, with other public and private agencies, institutions, and 
organizations, and with any industries involved, in the preparation and con- 
duct of such research and other activities * * *. 

We are asked to determine whether any or all of the above-quoted 
statutory provisions authorize EPA to enter into interagency agree- 
ments where— 


(1) work is performed by a contractor under a contract with the 
other agency, where the work is needed by EPA but not by the other 
agency and where funds sufficient to cover the entire contract price 
are transferred by EPA to the contracting agency ; 
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(2) work is performed by a contractor under a contract with EPA, 

nd where the work is needed by the other agency but not by EPA and 

sic where funds sufficient to cover the entire contract price are transferred 
to EPA by the other agency ; 

C. (3) work is performed by a contractor under a contract with EPA, 
where the work is needed by both agencies and where part of the con- 

p- tract price is borne by EPA and the remainder is covered by fund 

= transfers to EPA by the other agency ; or 

nd (4) work is performed by a contractor under a contract with the 

- other agency, where the work is needed by both agencies and where part 

ry of the contract price is borne by the other agency and the remainder is 
covered by fund transfers from EPA to the other agency. 

om We must first consider the effect of 31 U.S.C. 686 (a). The purpose of 


ich this provision, enacted by section 601 of the Economy Act, 1932, was 
explained in H. Rept. No. 1126, 72d Congress., 1st sess, 15-16, as fol- 


for 
ith lows: 
TITLE VIII 

ie INTERDEPARTMENTAL WORK 

‘ies PURPOSE OF LEGISLATION 

re- 

ed- The purpose of this title is to permit the utilization of the materials, supplies, 

ies facilities, and personnel belonging to one department by another department or 
independent establishment which is not equipped to furnish the materials, work, 
or services for itself, and to provide a uniform procedure so far as practical for all 
departments. 

Your committee also believes that very substantial economies can be realized 
ent by one department availing itself of the equipment and services of another depart- 
ach ment in proper cases. A free interchange of work as contemplated by this title 

will enable all bureaus and activities of the Government to be utilized to their 
fullest and in many cases make it unnecessary for departments to set up dupli- 
se cating and overlapping activities of its own. 
oe REASONS FOR LEGISLATION 


It frequently happens that one department may need certain services which 
nis- it can not advantageously perform for itself. Where such services can be fur- 
nished by another department at a less cost or more conveniently, the depart- 
ment needing such services should have the privilege of calling upon any depart- 


liu- ment of the Government that is equipped to provide such services. For illus- 
and tration, the Navy maintains a highly specialized and trained inspection service. 
on- Why should not this personnel, when available, be used by other departments to 


inspect materials and supplies ordered to make certain that such materials com- 
ply strictly with specifications? Or if a department needs statistical work that can 


ted. be more expeditiously done by another department it should have the right to 
call upon the agency especially equipped to perform the work. The Bureau of 
ee- Standards is a highly specialized agency and its equipment and technical per- 


sonnel should be made available to other services. Frequently the engineering 
staff of one department might be utilized by another department to great 





the advantage. 

The War and Navy Departments are especially well equipped to furnish 
her materials, work, and services for other departments. Whenever such materials, 
ice work, and services can be furnished at a less cost, your committee believes that 


private concerns should not be called upon to furnish, do, and perform what 
Government agencies can do more cheaply for each other. 


522-985 O- 74- 11 
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The Treasury Department, Department of Justice, Interior Department, 
and Shipping Board have many vessels at sea. The Government navy yards 
should be available to these whenever repairs or other work can be done by 
the Navy Department as expeditiously and for less money than the materials 
and services will cost elsewhere. 

Illustrations might be multiplied but the above are sufficient to give a general 
idea of what may reasonably be expected under the title. 

In the form enacted in 1932, the statute contained no specific pro- 
vision relative to interagency requisitioning of services to be obtained 
by contract. The only express limitation upon the requisitioning 
authority here relevant was that the requisitioned agency “be in a 
position to supply or equipped to render” such services. 47 Stat. 418. 
However, severa! decisions of the Comptroller General construed this 
statute as not authorizing one agency to call upon another for the pro- 
vision of services by contract. Thus a decision at 19 Comp. Gen. 544 
(1939) disapproved a proposed order issued by the Civil Aeronautics 
Board to the Navy Department for the construction of air navigation 
stations on two remote islands at which Navy contractors were then 
engaged in construction projects for the Navy. Noting that the Navy 
contractors were not obliged to perform work beyond the scope of 
the ongoing Navy projects, the decision held that the Navy Department 
was not “in a position to supply or equipped to render” the requested 
services within the meaning of the statute. The foregoing approach 
was followed in 20 Comp. Gen. 264 (1940), a decision which also in- 
volved an effort to apply section 601 to the construction of aviation 
facilities. See also 18 Comp. Gen. 262, 266 (1938), and an unpublished 
decision of March 18, 1936, A~70486, to the general effect that this 
statutory provision cannot be used as a vehicle for the delegation by 
one agency to another of statutory duties vested in it. C., on this point, 
46 Comp. Gen. 73 (1966). 

The version of the statute enacted by section 601 was amended gen- 
erally by the act approved July 20, 1942, Ch. 507, 56 Stat. 661. Among 
other things, the 1942 amendment added the proviso granting to certain 
specific departments and agencies authority to requisition services to 
be obtained by contract. The Senate Report on the bill eventually 
enacted in 1942 (S. 2032) discussed proposed interdepartmental serv- 
ices by contract as follows: 

There are a number of conditions under which work contemplated under 
S. 2032 could be performed. For example: 

1. Where one department already has a contractor working at the desired 
location and the other department deems it advantageous to have the same 
contractor perform work for it at this place under the same contract. 

2. Where two departments are to perform similar work at the same location, 
each has funds available therefor, and it is desired that the work be performed 
under a single contract. 


8. Where one department desires another, due to its organization or special 
—— to perform certain work for it. S. Rept. No. 840, 77th Cong., 1st 
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The House Report contained a similar explanation of the scope of 
the bill. H. Rept. No. 2267, 77th Cong., 2d sess. 2. However, while 
the Senate-passed version would have extended the authority to 
obtain services by contract to all departments and agencies, the House 
limited its application to specified agencies, to avoid “trading going on 
among too many departments,” 88 CONG. REC. 5622 (Remarks of 
Mr. May), and the House-passed version was accepted. See Con- 
ference Report on S. 2032, H. Rept. No. 2329, 77th Cong., 2d sess. 

The legislative history discussed above clearly demonstrates that 31 
U.S.C. 686(a) was designed for application, at least primarily, to 
work or services for the requisitioning agency—such as equipment 
maintenance inspection of agency supplies—with respect to which the 
requisitioned agency would have no need for its own purposes, and no 
specific interest apart from the provision of a routine service. In this 
connection, we note that the interagency requisitioning authority of 31 
U.S.C. 686(a) is by its terms inapplicable where work or services can 
be as conveniently or more cheaply performed by private agencies. By 
contrast, EPA seeks, in part, to enter into agreements with other 
Government agencies concerning joint research and demonstration 
projects which relate directly to the substantive needs and interests 
of both agencies. The statutes administered by EPA quoted previ- 
ously indicate by their nature that the subjects dealt with are of 
sufficient significance to more than one agency that interaction be- 
tween or among various agencies is mandated or specifically author- 
ized. Moreover, we recognize that the concept of EPA as a source 
for the coordination of Government interests and activities relating 
to the environment was a central factor in the creation of the Agency. 
The EPA was established by Reorganization Plan No. 3 of 1970, 35 
F.R. 15623, 84 Stat. 2086, 5 U.S.C. App. In his message to the Con- 
gress of July 9, 1970, submitting this reorganization plan, H. Doc. 
No. 91-366, 1, 2, 4-5, 116 CONG. REC. 23528, 23529-30, the President 
stated, in part: 


ENVIRONMENTAL PROTECTION AGHNCY (HPA) 


Despite its complexity, for pollution control purposes the environment must be 
perceived as a single, interrelated system. Present assignments of departmental 
responsibilities do not reflect this interrelatedness. 

* * * * * * * 


In organizational terms, this [an effective approach to pollution control] re- 
quires pulling together into one agency a variety of research, monitoring, stand- 
ard-setting and enforcement activities now scattered through several depart- 
ments and agencies. It also requires that the new agency include sufficient 
support elements—in research and in aids to State and local anti-pollution 
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programs, for example—to give it the needed strength and potential for carry- 
ing out its mission. The new agency would also, of course, draw upon the re- 
sults of research conducted by other agencies. 

* ea * *~ * * 2 


This reorganization would permit response to environmental problems in a 
manner beyond the previous capability of our pollution control programs. The 
EPA would have the capacity to do research on important pollutants irre- 
spective of the media in which they appear, and on the impact of these pollu- 
tants on the total evironment. Both by itself and together with other agencies, 
the EPA would monitor the condition of the environment—biological as well 
as physical. With these data, the EPA would be able to establish quantita- 
tive “environmental baselines’—critical if we are to measure adequately the 
success or failure of our pollution abatement efforts. 


* * * og * * ad 


Because environmental protection cuts across so many jurisdictions, and be- 
enause arresting environmental deterioration is of great importance to the 
quality of life in our country. and the world, I believe that in this case a strong, 
independent agency is needed. That agency would, of course, work closely with 
and draw upon the expertise and assistance of other agencies having experi- 
ence in the environmental area. 


In view of the foregoing, it is our opinion that 31 U.S.C. 686(a)— 
including the limitations contained therein—does not apply to inter- 
agency agreements entered into by EPA in accordance with the co- 
operation and coordination functions set forth in the statutory pro- 
visions cited by the Assistant Administrator, and that these statutory 
provisions may be employed as authority for such interagency agree- 
ments in appropriate cases. With reference to the four specific situ- 
ations set forth by the Assistant Administrator, the third and fourth 
items clearly fall within the purview of these conclusions. On the 
other hand, the first and second items describe situations in which 
work is needed by EPA or by another agency alone. These situations 
are not within the scope of the general statements contained in the 
Assistant Administrator’s letter, and do not relate to the views ex- 
pressed herein. Rather, they illustrate matters squarely within the 
application of 31 U.S.C. 686(a). Nothing contained herein questions 
the well-established effect of 31 U.S.C. 686(a) as it relates to agree- 
ments for services needed only by a requisitioning agency. Accord- 
ingly, since EPA is not one of the agencies specifically granted au- 
thority under 31 U.S.C. 686(a) to requisition or to provide (except, 
of course, to agencies which are included in the proviso) services to 
be obtained by contract, EPA may not undertake agreements under 
the circumstances described in items one or two of the submission, 
except, insofar as item two is concerned, as authorized by the proviso. 
Of course, we would not question the propriety of transactions de- 
scribed in item one where EPA acts as a grantor pursuant to specific 
authority to make grants to other Federal agencies. 
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[B-173224] 


Subsistence—Per Diem—Delays—Weather Conditions 


An employee on official business who because of extraordinary weather condi- 
tions—a blizzard—is prevented from returning to his residence after the con- 
cellation of his flight and he as a result occupied motel accommodations until the 
weather moderated may be paid per diem for the period spent in the motel be- 
cause the new subsection 6.6e of the Standardized Government Travel Regulations 
permits payment under such circumstances whereas subsection 6.9c, which it 
supersedes, did not permit payment of per diem for the interval between a 
scheduled and actual departure from a depot, airport, or dock if a traveler could 
return home when delayed. B—173224, August 30, 1971, overruled. 


To E. S. Crawford, Defense Supply Agency, September 13, 1972: 


This refers to our decision to you, B—173224, August 30, 1971, 
wherein we disallowed the claim of Mr. John V. Johnson for per diem 
claimed during the period February 21-23, 1971. 

Pursuant to Mr. Johnson’s request we have reviewed the circum- 
stances under which his claim arose and the applicable regulations. 

In our August 30, 1971 decision we denied per diem to Mr. Johnson 
for the period between February 21, 1971, and February 23, 1971, 
which he spent in a motel in the vicinity of the Wichita, Kansas, airport 
as a result of a blizzard which forced cancellation of a flight he in- 
tended to take on February 21 to a temporary duty point. Because 
the motel was located in the area of Mr. Johnson’s official duty station 
we applied subsection 6.8 of the Standardized Government Travel 
Regulations (SGTR) and paragraph C8050-3, Joint Travel Regula- 
tions, Volume 2, to deny per diem for the period for which it was 
claimed. 

Subsection 6.9¢c of SGTR in effect at the time of his claim provided, 
in pertinent part, as follows: 

e. Generally for computing per diem allowances official travel begins when 


the train, airplane, boat, or other conveyance is scheduled to depart from its 
depot, airport, or dock * * * 


That provision of SGTR has been applied to allow travelers whose 
mode of transportation is delayed to be paid per diem for the interval 
between the scheduled departure time and actual departure of a flight. 
39 Comp. Gen. 875 (1960) ; B—154646 (July 23, 1964). However, we 
have not viewed it as applicable in a case in which the traveler was able 
to return to his residence during the intervening period. B—166490 
(April 23, 1969). 

In Mr. Johnson’s case extraordinary weather conditions prevented 
his return to his residence after his flight was canceled and he was 
required to incur expenses for temporary accommodations until the 
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weather moderated. It could be argued that literally the regulation 
covers Mr. Johnson’s situation regardless of the fact that his travel 
might have been postponed indefinitely. In this connection we point out 
that in the revision of SGTR effective October 10, 1971, the former sub- 
section 6.9c was superseded by a new subsection 6.6e under which pay- 
ment of per diem under circumstances such as those in Mr. Johnson’s 
case would be permitted. 

Accordingly, we now hold that Mr. Johnson’s claim for per diem 
for the period stated above may be allowed if otherwise correct and 
our decision of August 30, 1971, is hereby overruled. 


[.B-174829] 


Contracts—Negotiation—Competition—Memorandum of Under- 
standing In Lieu—Canada 


The award of a research and development contract on a “sole-source” basis to a 
Canadian firm pursuant to a “Memorandum of Understanding in the: Field of 
Cooperative Development Between the United States Department of Defense and 
the Canadian Department of Defence Production” (paragraph 6-507 of the 
Armed Services Procurement Regulation) would not violate 10 U.S.C. 2304(g) 
requiring that negotiated procurement be awarded on a competitive basis after 
solicitation from “the maximum number of qualified sources consistent with 
the nature and requirements of the supplies or services to be procured,” as the 
section is not intended to affect otherwise legitimate country-to-country arrange- 
ments and agreements entered into by the executive branch in the conduct of 
foreign relations. 


To the Magnavox Company, September 14, 1972: 


We refer to your letter of June 16, 1972, and prior correspondence, 
protesting against award to the Canadian Commercial Corporation 
of a research and development contract covering the band IV variable 
head of the AN/GRC-103(v) radio relay set. The Department of 
the Army proposes to make the award on a “sole-source” basis pur- 
suant to the 1963 “Memorandum of Understanding in the Field of 
Cooperative Development Between the United States Department of 
Defense and the Canadian Department of Defence Production.” 

The Memorandum of Understanding—complementing the U.S.- 
Canadian Defence Production Sharing Program, ASPR 6-507—pro- 
vides generally for cooperation between the United States and Canada 
in defense research and development toward the purposes of making it 
possible for Canadian firms to undertake research and development 
work required by the United States; toward better utilization of the 
two countries’ resources in the interests of mutual defense; and toward 
making possible a greater degree of standardization and interchange- 
ability of equipment. In broad terms the agreement provides for 
jointly funded research and development projects to be performed 
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by Canadian firms to meet specific United States research and develop- 
ment requirements and for exemption of Canadian firms from “Buy 
American” restrictions when they are bidding for United States De- 
partment of Defense research and development and defense produc- 
tion contracts. 

The full text of the Memorandum of Understanding appears at 
paragraph 6-507 of the Armed Services Procurement Regulation 
(ASPR). The following quoted portions are particularly pertinent 
to consideration of your protest: 


2. Description of the Program : 


a. The Defense Development Sharing Program will consist of research and 
development projects (such program projects being hereinafter referred to as 
“projects” ) : 

(1) which are performed by Canadian prime contractors ; 

(2) which are designed to meet specific DOD research and development re- 
quirements ; 

(3) in which the Military Department of DOD which is the United States 
party to the project agreement acts as the design authority; and 

(4) which are jointly funded by DOD and CDDP, (where DOD undertakes 
the research and development of a weapons system composed of several com- 
ponents, work funded by CDDP on one or more of such components will be con- 
sidered to be jointly funded). 

b. The Defense Development Sharing Program will not include efforts re- 
ferred to in paragraph 13. 

3. Funding: 

The financial contribution of DOD in each project will not be less than 25 
percent of the costs incurred subsequent to the date of the project agreement 
provided that in the case of work referred to in the parenthetical sentence of 
paragraph 2.a.(4), the financial arrangements shall be as agreed to by DOD 
and CDDP in the project agreement. 

4, Selection of Projects: 


A proposal to initiate a project may be made by CDDP to any of the Military 
Departments of DOD or by any of the Military Departments of DOD to CDDP. 
Each proposal will contain a complete and detailed description of the scope of 
the project and work to be performed and of the suggested cost sharing arrange- 
ment. Projects will be selected by mutual agreement of CDDP and the Military 
Department of DOD concerned. 


* * * a * 
6. Selection of Prime Contractors : 
The selection of prime contractors for work to be performed under a project 
shall be subject to mutual agreement. 
* * * * * * * 


9. DOD Procurement of Project Developed Items: 


Procurement by DOD from Canadian firms of items developed in a project 
will be made under the Defense Production Sharing Program and in accord- 
ance with the DOD Armed Services Procurement Regulation. Pursuant to that 
Regulation, procurement of items developed by Canadian firms under the de- 
fense Development Sharing Program will not be “set aside” for small business 
or for labor surplus areas. 


* * * * * * * 
18. Other Research and Development Efforts Not in Defense Development 
Sharing Program : 


a. Consistent with normal DOD source selection procedures, Canadian firms 
may bid for DOD research and development contracts which are to be funded 
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solely by the United States. DOD will evaluate proposals from qualified Canadian 
firms on a parity with proposals received from United States firms. CDDP un- 
dertakes to ensure that Canadian firms comply with DOD procurement pro- 
cedures. 

The contract in question being one for research and development 
designed to meet a specific Department of Defense requirement, there 
is no question concerning applicability of the cited cooperative agree- 
ment. And under the terms of the agreement it is clear that provision 
is made for directing the procurement involved for performance by a 
Canadian firm. Appropriate determinations have been made to bring 
the procurement under the agreement. Thus, the validity of your pro- 
test must be judged solely upon whether the Secretary of Defense, as 
United States signatory to the agreement, was, in fact, authorized 
to commit the United States to the provisions agreed upon. 

In implementation of the North Atlantic Treaty, 63 Stat. 2241, the 
President on October 26, 1950, issued a Statement of Principles for 
Economic Cooperation between the United States and Canada, 1 UST 
716, T1AS2136, and 132 UNTS 247, which provided, in pertinent part, 
that : 

* * * In the interests of mutual security and to assist both governments to 
discharge their obligations under * * * the North Atlantic Treaty * * * [i]t is 
agreed, therefore, that our two governments shall cooperate in all respects 
practicable, and to the extent of their respective executive powers, to the end 
that the economic efforts of the two countries be coordinated for the common de- 
fense and that the production and resources of both countries be used for the 
best combined results. 

The following principles are established for the purpose of facilitating these 
objectives : 

1. In order to achieve optimum production of goods essential for the common 


defense, the two countries shall develop a coordinated program of requirements, 
production, and procurement. 


* * * * * * * 


5. Barriers which impede the flow between Canada and the United States 
a essential for the common defense effort should be removed as far as 
e, 


6. The two governments, through their appropriate agencies, will consult 
concerning any financial or foreign exchange problems which may arise as a 
result of the implementation of this agreement. 

That cooperative agreement is an extension of arrangements be- 
tween the United States and Canada of various steps which have been 
taken during and since World War II to coordinate their economic 
efforts in the common defense. When the agreement was executed in 
1963 by the Secretary of Defense in furtherance of recognized con- 
gressional and Executive policy. Congress is aware of the agreement 
and it has been operative continuously since 1963. To our knowledge, 
question has never been raised regarding its implementation. See Sen- 
ate Hearings Before the Committee on Appropriations, Department 
of Defense Appropriations, Fiscal Year 1972, part 2, Department of 
the Army (pages 1477-1479, 92d Cong., 1st sess.). 
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The basis for questioning the proposed award lies in the provisions 
of section 2304(g) of Title 10, U.S. Code, requiring that negotiated 
procurements be awarded on a competitive basis after solicitation from 
“the maximum number of qualified sources consistent with the nature 
and requirements of the supplies or services to be procured.” The 
basic contention is that the Department of the Army is violating sec- 
tion 2304(g).in refusing to solicit a proposal from your firm. 

While we appreciate the thrust of your argument, we cannot con- 
clude that the Department of the Army, in awarding the instant con- 
tract to the Canadian Commercial Corporation, would be in violation 
of law. Section 2304(g), in providing for competition in negotiated 
procurements, was enacted for the purpose of correcting a previous 
generalized resort to sole source awards upon determinations under sec- 
tion 2304(a) of Title 10 that particular procurements were not amen- 
able to required formal advertising procedures. See Print No. 66, Com- 
mittee on Armed Services, House of Representatives, June 9, 1960, 
H.R. 12572. We have examined the legislative history of section 2304 
and find no basis for concluding that it was intended to affect other- 
wise legitimate country-to-country arrangements and agreements en- 
tered into by the executive branch in the conduct of foreign relations. 

In light of the historical background underlying the cooperative 
agreement; in light of the fact that the underlying purpose of 10 
U.S.C. 2304(g) was not directed toward affecting country-to-country 
arrangements; and recognizing that the agreement covers significant 
matters affecting relations between the United States and Canada, we 
do not believe it appropriate for this Office to declare the agreement 
invalid in its effect on the instant procurement. 

Accordingly, your protest is denied. 


[B-176509] 


Leaves of Absence—Lump Sum Payments—Taxable— 
Pennsylvania Personal Income Tax 


A deduction for the Pennsylvania Personal Income Tax from lump-sum annual 
leave payments to Federal employees separating from Government service (5 
U.S.C. 5551(a)) is required notwithstanding that a leave balance may include 
leave carried forward from agencies not geographically located within Pennsyl- 
vania regardless of when the leave was earned or the current residence of the 
employee,:and that the leave accrued but was not paid prior to the enactment of 
the tax law or its effective date since for the purposes of Federal income tax 
withholding, lump-sum leave payments are wages taxable as income for the year 
of receipt and, therefore, the payments are subject to the agreement between 
the United States Treasury Department and the Commonwealth of Pennsylvania 
respecting the withholding of the tax from the compensation of Federal 
employees. 
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To R. G. Bordley, Defense Supply Agency, September 18, 1972: 


Your letter of July 12, 1972 (your reference: DSAH-CFF), sub- 
mits a request dated June 9, 1972, by Mr. Norman Mogul, Special 
Disbursing Agent, for our advance decision as follows: 


The propriety of deductions for Pennsylvania Personal Income ‘Tax from 
lump sum payments paid to employees separating from Government service 
has been questioned. In particular, the doubt lies in the taxability of: (a) those 
leave balances carried forward from other Government agencies not geographi- 
cally located within the Commonwealth of Pennsylvania regardless of when 
it was earned or the current residence of employee and (b) leave accrued but 
not paid prior to the enactment of the tax law or its effective date as 
it would apply to: (1) all employees in general or (2) nonresident employees 
specifically. 

Interim decision requested from Office of Counsel, DPSC (reference 1g) sup- 
ports the non-deduction of taxes for all lump sum payments, However, tax 
deductions will continue and the monies placed in suspense pending receipt 
of your decision. At such time, the monies will be disbursed accordingly, i.e., 
transmitted to the state or to the respective employees. 


The Pennsylvania personal income tax statute provides in part, 
quoting from Purdon’s Pennsylvania Statutes Annotated, Title 72, 
section 7316 (Supp. 1972-1973) : 


Every employer maintaining an office or transacting business within this Com- 
monwealth and making payment of compensation (i) to a resident individual, 
or (ii) to a nonresident individual taxpayer performing services on behalf 
of such employer within this Commonwealth, shall deduct and withhold from 
such compensation for each payroll period a tax computed in such manner as 
to result, so far as practicable, in withholding from the employee’s compensa- 
tion during each calendar year an amount substantially equivalent to the tax 
reasonably estimated to be due for such year with respect to such compensa- 
tion. The method of determining the amount to be withheld shall be prescribed 
by regulations of the department [of revenue]. 


Personal Income Tax Information Bulletin Number 3 (Withholding 
Instructions for Employers), issued by the Pennsylvania Department 
of Revenue, a copy of which was forwarded with your letter, states in 
part: 


Compensation, including tips, salaries, wages, commissions, bonuses, overtime 
pay, vacation pay, incentive awards, etc., basically anything regarded as “wages” 
for Federal income tax withholding purposes ‘are subject to withholding for 
purposes of Pennsylvania Personal Income Tax. * * *. 

* a * ve ac * * 

All compensation paid to a resident of Pennsylvania is subject to withholding, 
even though the services may have been rendered outside Pennsylvania. How- 
ever, in the event a Pennsylvania resident employee is employed wholly with- 
out Pennsylvania and subject to the withholding tax of the state within which 
he is employed, the employer is not obligated to withhold Pennsylvania Personal 
Income Tax. 

* > ~ * * * * 

The tax shall be deducted and withheld on compensation paid to nonresident 
employees for services performed in Pennsylvania. Accordingly, if a nonresident 
employee performs all of his services in Pennsylvania, the tax shall be deducted 
and withheld from all compensation paid him. 

If a nonresident employee performs services partly within and partly outside 
the Commonwealth, only compensation for services within the Commonwealth 
is subject to withholding. * * * 
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The Secretary of the Treasury has entered into several agreements, 
each superseding the other, with the Commonwealth of Pennsylvania, 
pursuant to 5 U.S. Code 5517 and Executive Order No. 10407, 17 
F.R. 10131 (November 8, 1952), 3 CFR 1949-1953 Comp., p. 905, 5 
U.S.C. 5517 (note), providing for the withholding of Pennsylvania 
income tax from the wages of Federal employees. The most recent 
such agreement was signed by the Fiscal Assistant Secretary of the 
Treasury on March 14, 1972, and by the Secretary of Revenue, Com- 
monwealth of Pennsylvania on May 10, 1972. It appears as Appendix 
No. 2 to part ITI, Treasury Fiscal Requirements Manual for Guid- 
ance of Departments and Agencies, and provides in relevant part: 

The head of each agency of the United States shall comply with the require- 
ments of the withholding provisions of the Pennsylvania income tax law * * * 
except as otherwise provided herein, with respect to employees of such agency 


who are subject to such tax and whose regular place of Federal employment is 
within the Commonwealth of Pennsylvania. 


M“ * On « * s & 


The compensation of Federal employees on which the Pennsylvania income tax 
shall be withheld shall be their “wages” as defined in Section 3401(a), as 
amended, of the Internal Revenue Code of 1954 and regulations issued there- 
under. * * * 

Earlier agreements had substantially the same provisions. 

The agreement governs the withholding of the Pennsylvania income 
tax with respect to Federal employees. See Treasury Fiscal Require- 
ments Manual, supra, part III, section 4020.10. Under the terms of 
the agreement as quoted above, the question of whether or not lump- 
sum payments for annual leave are subject to withholding for 
Pennsylvania is determined by reference to their treatment for pur- 
poses of Federal income tax withholding. Section 3401(a) of the In- 
ternal Revenue Code of 1954 provides that, with certain exceptions 
not here relevant, the term “wages” for purposes of Federal income 
tax withholding means all remuneration for services performed by an 
employee for his employer. This definition is amplified in section 31. 
3401(a)-1 of the Internal Revenue Service Regulations, 26 CFR 
31.3401 (a)—1, as follows: 

(a) In general. (1) The term “wages” means all remuneration for services 
performed by an employee for his employer unless specifically excepted under 
section 3401(a) or excepted under 3402 (e). 

(2) The name by which the remuneration for services is designated is im- 
material. Thus, salaries, fees, bonuses, commissions on sales or on insurance 


premiums, pensions, and retired pay are wages within the meaning of the statute 
if paid as compensation for services performed by the employee for his employer. 


* * * * * * a 


(5) Remuneration for services, unless such remuneration is specifically ex- 
cepted by the statute, constitutes wages even though at the time paid the rela- 
tionship of employer and employee no longer exists between the person in whose 
employ the services were performed and the individual who performed them. 
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The Comprehensive Tax Guide to United States Civil Service Re- 
tirement Benefits, published by the Internal Revenue Service [ Publica- 
tion 721 (12-70) ] deals specifically with lump-sum annual leave pay- 
ments at page 6: 

A lump sum payment for accrued annual leave received upon retirement is 


treated as a salary payment. It is taxable as ordinary income from wages in the 
tax year the payment is received. 


Cf., Rev. Rul. 57-603, No. 1957-51 Internal Rev. Bull. 55 (December 
23, 1957). 

The provision of law authorizing lump-sum payments for annual 
leave (5 U.S.C. 5551(a)) specifically states that “The lump-sum pay- 
ment is considered pay for taxation purposes only.” 

It is apparent from the foregoing that lump-sum annual leave pay- 
ments are “wages” for purposes of Federal income tax withholding 
and are therefore, under the terms of the agreement with Pennsyl- 
vania, “compensation” from which Pennsylvania personal income tax 
must be withheld. It is also clear from the above-cited references, 
particularly Rev. Rul. 57-603 and the Comprehensive Tax Guide, 
that lump-sum annual leave payments are treated under Federal law 
and regulations as wages for the year of receipt. Under this approach, 
circumstances concerning the accrual of annual leave——e.g., balances 
carried forward from a Federal agency not located in Pennsylvania 
or leave accruing before the effective date of the Pennsylvania income 
tax law—are immaterial. 

Accordingly, it appears that withholding of Pennsylvania income 
tax is generally required in making lump-sum annual leave payments 
to employees separating from the service. Of course, any question as to 
the amount actually subject to tax is for determination by the indi- 
vidual invoived and the Commonwealth of Pennsylvania. 


[B-175661] 


Contract—Specifications—Qualified Products—Changes— 
Plant Location 


The low bidder under an invitation for bids to furnish inflatable landing boats— 
a qualified end product—who failed to comply with the clause prescribed by 
paragraph 1-1107.2(a) of the Armed Services Procurement Regulation and in- 
cluded in the invitation to the effect any change in the location of a plant at 
which a previously approved product is or was manufactured would require 
prior to bid opening the reevaluation of the plant’s qualification for inclusion 
in the appropriate Qualified Products List (QPL) submitted a nonresponsive 
bid that properly was not considered for contract award as the offer to supply 
_an end item to be produced at other than the plant shown in the QPL as the ap- 
proved place of performance was an offer to supply an unqualified product. 
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To Uniroyal, Inc., September 19, 1972: 


Reference is made to your telefax received April 10, 1972, and your 
letter dated April 19, 1972, protesting the award of a contract on 
March 27, 1972, to Firestone Coated Fabrics Co., under invitation for 
bids (IFB) N00104~72-B-0922, issued February 8, 1972, by the Navy 
Ships Parts Control Center, Mechanicsburg, Pennsylvania (NSPCC). 

The invitation contemplated award of an indefinite quantity con- 
tract for a minimum of 117 inflatable landing boats with an option to 
purchase additional quantities, not to exceed 267. Since the subject item 
was a qualified end product, the procurement was restricted to 27 pro- 
spective bidders listed on Qualified Products List (QPL) No. MIL-B- 
17775. On February 24, 1972, by telegram and a telephone call you re- 
quested NSPCC to conduct a plant survey at your Mishawaka, Indiana, 
plant to accomplish a transfer of QPL production facility designation 
from Providence, Rhode Island, or to extend the bid opening date of 
February 29, 1972, for such time necessary to accomplish the reevalua- 
tion. NSPCC in a telex dated February 28, 1972, stated that an exten- 
sion of bid opening could not be granted and that your request for 
reevaluation due to transfer of production facility should be directed 
to Naval Ship Engineering Center (NSEC), Norfolk, Virginia. 

Three bids were received and opened on the scheduled opening date, 
February 29, 1972, as follows: 


Unit price 
if first 
article test 
Offeror U/Price Est. amt. waived 
Uniroyal, Inc. $994.00 $116, 298.00 $994.00 
Firestone Coated Fabr. Co. 1, 099.00 128, 583.00 1, 097.00 


Rubber Fabricators, Inc. 1, 318.09 154, 216.53 1, 000.00 


Included in the IFB at page 5 was clause B-3 “NOTICE—QUALI- 
FIED END PRODUCTS (1969 Dec.) (ASPR 1-1107.2(a))” pro- 
viding in pertinent part: 


Awards for any end items which are required to be qualified products will be 
made only when such items have been tested and are qualified for inclusion in 
a Qualified Products List identified below * * *, at the time set for opening 
of bids, or the time of award in the case of negotiated contracts. Offerors should 
contact the office designated below to arrange to have the products which they 
intend to offer tested for qualification. 


* * * * * * * 


Any change in location or ownership of the plant at which a previously approved 
product is, or was, manufactured requires re-evaluation of the qualification. Such 
re-evaluation must be accomplished prior to the bid opening date in the case of 
advertised procurements and prior to the date of award in the case of negotiated 
procurements. Failure of offerors to arrange for such re-evaluation shall pre- 
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clude consideration of their offers. Qualified Products List for this procurement 
is MIL-B-17775 Boat, Landing, Inflatable CO2 7-Person Capacity. 

Manufacturers are urged to communicate with, and arrange to have the prod- 
ucts that they propose to offer tested for qualification by the Naval Ship Engi- 
neering Center, Washington, D.O. 


The Uniroyal bid specified the place of performance as Mishawaka, 
Indiana, whereas QPL No. MIL—B-17775 specified Providence, Rhode 
Island, as the approved place of performance. 

The Department of the Navy reports that in response to your letter 
of September 1, 1971, informing NSEC, Hyattsville, Maryland, of 
your intent to relocate your plant, NSEC (Hyattsville) by a letter 
dated October 4, 1971, advised you that upon completion of the move 
to Mishawaka, Indiana, that Center should be notified so that a facility 
survey could be conducted at the new location. In addition, it is re- 
ported that as of March 6, 1972, NSEC (Hyattsville) had not been 
notified as requested and a facility survey at the new plant had not been 
conducted. Accordingly, QPL approval had not been transferred to the 
Mishawaka plant for production of MIL-B-17775 inflatable land- 
ing boats at the time of bid opening on February 29. The contracting 
officer determined Uniroyal’s bid to be nonresponsive in failing to 
comply with clause B-3 of the invitation. 

You contend that a survey of your Mishawaka plant took place 
prior to bid opening and on February 28, 1972, favorable findings 
were transmitted to NSPCC. You contend that all of the necessary 
steps for qualification were accomplished prior to the opening date 
except for the formality of official notification of approval which 
was subsequently obtained on April 11, 1972. Accordingly, you believe 
that the contract should have been awarded to Uniroyal. 

In regards to your contentions that a plant survey took place before 
bid opening and that favorable findings were forwarded to NSPCC 
on February 28, 1972, by the Defense Contract Administration Serv- 
ices Office (DCASO) at South Bend, Indiana, the Department of 
the Navy advises that the message of February 28 was as follows: 
Recognizing Uniroyal Mishawaka does not appear on QPL for subject item, 
they are currently manufacturing more complex items utilizing like material 
and incorporating identical manufacturing techniques. Therefore this office 


has every confidence in their ability to produce a quality landing craft if awarded 
the contract. 


While the Department of the Navy reports that the DCASO records do 
not explain why the message was sent to NSPCC, it is stated that this 
message was not sent as a result of a formal request for a facility 
survey, nor was a survey made of the Mishawaka plant prior to bid 
opening. In this connection we note that you have neither alleged nor 
offered any evidence showing that you notified NSEC upon comple- 
tion of the move to Mishawaka (as requested in its letter of October 4, 
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1971) or that you asked that Center for a facility survey of the Mish- 
awaka plant before the opening of bids. 

Accordingly, our Office is of the view that Uniroyal has failed to 
meet that portion of clause B-3 of the IFB, providing that any change 
in the location of a plant, at which a previously approved product was 
manufactured, requires the offeror to arrange for (and the accom- 
plishment of) a reevaluation of the qualification prior to bid opening. 
Our Office has consistently held that an offer to supply an end prod- 
uct to be produced at a plant other than the one qualified is an offer 
to supply an unqualified product and is nonresponsive in a material 
respect. See B-171558, February 11, 1971; B—167304, August 27, 1969. 

In view of the foregoing, your protest is denied. 


[B-170536] 


Contracts—Labor Stipulations—Nondiscrimination—“ Affirmative 
Action Programs”—Subsidiary’s Status 

Although in determining whether a parent and its subsidiary should be treated 
as separate entities the term “day-to-day” control was erroneously injected into 
the Labor Department’s criteria of de facto control by the contracting agency 
reviewing the equal employment opportunity (EEO) compliance of the suc- 
cessful contractor with Executive Order 11246, the ruling in 50 Comp. Gen. 627 
(1971) that an affirmative action plan was not required to be submitted by the 
prime contractor for each establishment is upheld upon reconsideration of the 
decision at the request of a third party, as the record establishes the criteria 
used to determine the separate entities of the contractor and its subsidiary was 
not unreasonable, arbitrary or capricious and that, furthermore, there is no 
evidence of an attempt to evade EEO obligations. 


To Ernst-Theodore Arndt, September 21, 1972: 


Reference is made to your letter of May 30, 1971, requesting recon- 
sideration of our decision on March 15, 1971, 50 Comp. Gen. 627; 
your supplemental letter of December 16, 1971; and your “Summa- 
tion, Appeal for Review” forwarded here by your letter of July 16, 
1972, all dealing with the same matter. This last mentioned docu- 
ment is largely a summary of the issues raised and discussed in your 
letters of March 15 and December 16, 1971, together with related 
exhibits and an attachment thereto that sets out your account of the 
discussion which took place regarding those issues during the con- 
ference with representatives of our Office on January 25, 1972. 

Primarily, you are concerned with the conclusion reached in that 
decision with regard to allegations by Apache Flooring Company 
(Apache) that Armstrong Cork Company (Armstrong) had been 
given preferential treatment over Apache under a tile supply contract. 
It is contended that Armstrong was accorded preferential treatment 
in that Armstrong has not been required to comply with the equal 
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employment opportunity provisions of Executive Order 11246 and 
the regulations issued thereunder (41 CFR 60-1.40(c) ) requiring the 
submission of an affirmative action plan for each of its establishments 
within 120 days from the commencement of its contract. 

Concerning this matter, Executive Order 11246, September 24, 1965, 
as amended, sets forth policies regarding equal employment oppor- 
tunity (EEO) requirements. Under section 201 of the order the Secre- 
tary of Labor is required to adopt rules and regulations and issue such 
orders as he deems necessary and appropriate to achieve the purposes 
of the order in Government contracts. 

The facts concerned in this case are fully set forth in our earlier 
decision and, therefore, will not be repeated in detail here. It may be 
noted, however, that the guidelines established by the Department of 
Labor for determining whether a parent and subsidiary are to be 
considered as a single entity for the purpose of the Executive order 
and 41 CFR 60-1.40(a) which requires each prime contractor to 
“develop a written affirmative action compliance program for each 
of its establishments” were stated in letter of February 26, 1971, 
addressed to you by the Solicitor, Department of Labor, to be as 
follows: (1) common ownership (2) common directors and/or officers 
(3) de facto exercise of control (4) unity of personnel policies ema- 
nating from a common source and (5) the dependency of operations. 

The General Services Administration (GSA), being the contracting 
agency, was primarily responsible for determining whether Arm- 
strong had defaulted under its contract by reason of the fact that it 
had not complied with 41 CFR 60-1.40(a) in that it had not sub- 
mitted an affirmative action compliance program for its subsidiary, 
the Thomasville Furniture Industries, Inc. (Thomasville). 

The above criteria were considered by GSA in its legal memoran- 
dum of January 28, 1971, and it was concluded that Armstrong, al- 
though it had potential control over Thomasville, did not exercise 
de facto day-to-day control over the subsidiary. As stated in our 
earlier decision, the Department of Labor did not find such conclu- 
sion to be erroneous nor did we, upon review of the evidence and ar- 
guments considered by GSA, find its conclusions and interpretation 
of Labor’s guidelines to be arbitrary or capricious or not supported 
by substantial evidence. Accordingly, and since, as stated above, the 
regulations here involved were issued pursuant to the Executive order 
and section 60-1.44 of those regulations provides that rulings under, 
or interpretation of such regulations shall be made by the Secretary, 
we concluded that there existed no valid basis for us to object to 
GSA’s refusal to require Armstrong to submit an affirmative action 
program for its subsidiary, Thomasville. 














Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 147 









In asking that we reconsider our earlier decision you list in your 
letter of May 30, 1971, what you believe constitutes seven errors there- 
in. Such errors are set out and discussed separately below, although 
there will be some overlapping in discussing several of the alleged 
errors. 


Error No. (1) Arbitrary addition of “day-to-day” control. 


As set forth above, the Department of Labor guidelines provide 
only for de facto exercise of control and you urge that the additional 
criterion of de facto “day-to-day” control by GSA is a wholly arbi- 
trary one. 

In commenting on the five elements contained in the guidelines set 
out above, the Acting Solicitor, Alfred G. Albert, Department of 
Labor, in a letter to us dated September 27, 1971, noted that those ele- 
ments closely parallel those used by the National Labor Relations 
Board in deciding similar questions. 

With particular reference to de facto control he stated that: 


When this Department established these criteria, it turned to existing law 
in the area. De facto contrel is a dominant factor in determining corporate 
liablity, and it is defined as actual control rather than the potential control 
present where there is common ownership. In the field of labor law, the NLRB 
and the courts have required the existence of actual control by one business 
over another in order to consider the businesses a single employer for purposes 
of the Board’s remedial orders. See Roy ¢ Sons Co. v. NLRB, 251 F. 2d 771 
(ist Cir. 1958) ; Bachman Machine Company v. NLRB, 266 F. 2d 599 (8th Cir. 
1959) ; Majestic Molded Products, Inc. v. NLRB, 330 F. 2d 603 (2d Cir. 1964) ; 
NLIRB vy. Supreme Dyeing and Finishing Corp., 340 F. 2d 493 (1st Cir. 1965). 

In the area of the liability of a parent corporation for the torts of its subsidiar- 
ies, the courts also have held that mere common ownership is not sufficient to 
justify imposing liability on the parent. There must be common, actual control as 
well. Where this element is absent, courts have refused to hold the parent respon- 
sible for the torts of its subsidiary. As in the above-cited labor cases, common 
ownership would normally presuppose a potential ability to control, but the 
courts have held that actual control is required in order to impose liability on 
the parent corporation. See Baim ¢ Blank, Inc. v. Philco Corp., 148 F. Supp. 541 
(B.D. N.Y. 1957); Garret v. Southern R. Co., 17 F. Supp. 915 (E.D. Tenn. 
1959), aff’d., 278 F. 2d 424 (6th Cir. 1960), cert. denied, 364 U.S. 833 (1960): 
Miller vy. Bethlehem Steel Corp., 189 F. Supp. 916 (S.D. W.Va. 1960) : 

The GSA memorandum prepared as a result of Apache Flooring Company’s 
challenge to a bid award to Armstrong Cork Co. indicates that de facto control 
is to be interpreted as day-to-day control. That memorandum concludes that 
the compliance status under Executive order 11246 of Thomasville Furniture 
Co., a wholly owned subsidiary of Armstrong Cork Co., should not affect Arm- 
strong’s status as a responsible bidder on government contracts covered by the 
Executive order. Although this Department agrees with the conclusions of that 
memorandum, it has not taken the position that day-to-day control is required 
to consider the parent and subsidiary as a single entity for the purpose of cov- 
erage. Nash, Affirmative Action Under Executive Order 11246, 46 N.Y.U.L. Rev. 
225, 250-51, (1971). From our review of the challenge, we found no evidence 
to reverse GSA’s determination that there was no de facto, or actual, control, 
as defined in the above-cited cases, by Armstrong over the operations of Thom- 
asville. Consequently, GSA’s interpretation of de facto control as day-to-day 
control is not necessary to the ultimate decision that was reached. 


You will note from the above that the Department of Labor in its 
review of GSA’s findings found no evidence to reverse GSA’s findings 
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even though GSA had injected the term “day-to-day” into the cri- 
terion. Nor have you indicated why a different result would have been 
reached in this particular case if such term had not been added 
thereto. Consequently, while the addition of that term may have been 
in error, it is our view that, in this particular case, it was a harmless 
one and no change in the ultimate conclusion is thereby required. 


Error No. (2) Capricious Interpretation of Criteria. 


In his letter to you of February 26, 1971, referred to above, the 
Solicitor, after setting out the criteria for determining whether a par- 
ent and subsidiary corporation are to be considered as a single entity 
for the purposes of Executive Order 11246, stated that: 


* * * This has been the legal position of the Office of Federal Contract Com- 
pliance under Executive Order 11246 which I have reconfirmed with the Di- 
rector of that Office. If, for good and sufficient business reasons, a parent cor- 
poration chooses nm to exercise actual control over its subsidiary, the subsid- 
iary will not be considered to be part of the parent corporation for purposes 
of Executive Order 11246. If the business is organized this way to escape its 
equal employment opportunity obligations, it would be another matter. How- 
ever, there is no indication that this is the case with the Armstrong Cork Com- 
pany and Thomasville Furniture Industries, Inc. 


Relative to this matter you state in part that: 


What sense does it make to prove conclusively the presence of all the criteria 
or guidelines if, in spite of this proof, a subsidiary will not be considered 
to be part of the parent corporation for purposes of Executive Order 11246, 
if, for so-called “good and sufficient business reasons,” a parent corporation is 
permitted to choose not to exercise control over its subsidiary ? 

Such a wanton departure from the established guidelines, however, moti- 
vated, being an obvious contradictio in adjecto, can only be deemed “ca- 
pricious.” 

Where a parent corporation has potential control over a subsidiary 
the question as to whether or not it will actually exercise that con- 
trol, must, of course, be a matter of choice on its part. Consequently, 
we do not agree that the Solicitor’s statement concerning choice by 
the parent corporation constitutes a departure from the established 
guidelines. Also, we believe it significant that the Solicitor added that 
the choice not to exercise control must be for good and sufficient 
business reasons and that it would be a different matter if the business 
is organized this way to escape its equal employment opportunity ob- 
ligations. According to GSA, Thomasville, after its acquisition by 
Armstrong, remained separate and distinct in its functions and oper- 
ations, and its personnel and labor relations programs are the same 
as they were prior to such acquisition. Further, there is no evidence 
of record that there was here involved any action taken by Armstrong 
based upon a “choice” of any kind to evade its EEO obligations. 


Error No. (3) Disregard of Mohasco Precedent. 


The Mohasco case is said in your letter to be analogous to the 
Armstrong case. However, in that case you state that the Govern- 
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ment insisted on proof of corporate-wide EEO compliance prior to 
award of the contract involved. The facts there involved are described 
in your letter as follows: 

* * * Mohasco, the parent corporation, a long-time holder of Federal Supply 
Contracts for carpets, saw no reason to extend its BEO liability to its wholly- 
owned subsidiaries, mostly furniture plants, e.g. Futorian, Barcalo, Chrom- 
eraft, which had no connection with the carpet supply contract, Mohasco 
contending that its subsidiaries were separate corporate entities and were 
autonomously managed. Notwithstanding the President’s Committee on Equal 
Employment Opportunity issued on July 30, 1965 Order No. (C—13) to all 
Government Departments, proscribing Mohasco from further contracts pend- 
ing the submission of a “corporate-wide program of affirmative action.” 


In view of the foregoing, you state that: 


It would appear to be incompatible with the ruling of the President’s Com- 
mittee on Equal Employment Opportunity, whose functions were subsequently 
transferred to the Labor Department, to bar Mohasco Industries from re- 
ceiving Government contracts for failure of its subsidiaries’ EEO compliance 
and then to permit another, perhaps more powerful corporation, to exercise 
arbitrary control or waive control at its own choosing over a wholly-owned 
subsidiary under identical circumstances and thus qualify for a Government 
contract, without EEO compliance by the subsidiary. 

At our request the Department of Labor furnished to us copies of 
certain material contained in the Mohasco files. While the facts in that 
case may be as stated by you, the material furnished does not disclose 
whether the question of de facto control was raised or considered. Also, 
it should be noted that the President’s Committee on Equal Employ- 
ment Opportunity was established under an earlier Executive Order, 
10925, and its program administered under regulations pertinent 
thereto, which—according to the Department of Labor—differ in many 
respects to the requirements of Executive Order 11246, as amended. 

In view of the foregoing we are unable to determine that the Mohasco 
case is completely analogous to the Armstrong case or that the De- 
partment of Labor acted arbitrarily or capriciously in not reaching a 
conclusion consistent with the holding in the Mohasco case. In any 
event in view of section 201 of Executive Order 11246 the Secretary of 
Labor would be authorized to issue rules, regulations, guidelines and 
orders that may result in rulings contrary to those reached in prior 
cases. 

As to the court case (Williams v. New Orleans Steamship Assoc., 
341 F. Supp. 613 (1972) ), cited for the first time in the “Summation” 
forwarded with your letter of July 16, 1972, while the court in that 
case held that individual companies “may” be treated as a single em- 
ployer for purposes of coverage of title VII of the Civil Rights Act 
of 1964, 42 U.S.C. 2000e, where certain facts exist, the court did 
not hold that such companies “must” be treated as a single employer in 
all cases. Further the facts that were present in that case are set forth 
therein as follows: 
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(3) Plaintiffs have pointed out, and it has not been refuted by the defendants, 
that the New Orleans Steamship Association controls employment on the water- 
front and establishes uniform employment policies and practices applicable to 
all member companies. It owns and operates a central hiring hall at which all 
longshoremen are hired on a day-to-day basis to work for the various member 
companies. The New Orleans Steamship Association derives its broad authority 
by delegation from the member companies. In view of this, the Court finds itself 
in agreement with the plaintiffs that for purposes of Title VII coverage the 
individual companies which make up the New Orleans Steamship Association 
would be treated as a single employer. * * * [Italic supplied.] 

As pointed out elsewhere herein GSA found that Thomasville re- 
mained separate and distinct in its functions and operations and that 
its personnel and labor relations programs remained the same as they 
were prior to acquisition by Armstrong. Thus, the factual situation as 
far as Thomasville’s employment policies and practices were concerned 
is clearly distinguishable from that existing in the above-cited Wil- 
liams case. We might also point out that the Williams case discloses 
that some of the criteria the Equal Employment Opportunity Com- 
mission (EEOC) has applied in determining whether an enterprise 
is integrated for purposes of calculating the number of its employees 
are “interchange of employees, centralized control of labor relations 
and standards which have been used by the NLRB” (National Labor 
Relations Board). As indicated above, it appears that the Department 
of Labor gave consideration to decisions of the NLRB and the courts 
in adopting its guidelines for determining whether a parent corpora- 
tion and a subsidiary are to be considered a single entity for purposes 
of Executive Order 11246 and 41 CFR 60-1.40(a). 


Error No. (4) Failure to Recognize Substantial Evidence. 


The material appearing under this heading in your letter relates to 
the question whether de facto exercise of control is practiced by Arm- 
strong over Thomasville. 

In urging that Armstrong does exercise de facto control over Thom- 
asviile you point out that six top executive officers of Armstrong con- 
trol the “business and affairs” of Thomasville. 

It is our understanding that at least after Armstrong acquired own- 
ership of Thomasville—Thomasville had its own board of directors 
consisting of 10 members. Six of the ten were either directors or of- 
ficers of Armstrong or both. However, one of the six was (and appar- 
ently still is) president of Thomasville and did not become an officer 
and director of Armstrong until after Armstrong had acquired own- 
ership of Thomasville. Thus, four members of Thomasville’s board of 
directors (after its acquisition by Armstrong) were neither directors 
nor officers of Armstrong. It should be noted here that Armstrong’s 
board of directors consisted of 15 members including the six men- 
tioned above. 
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To the extent that the six directors of ‘Thomasville mentioned above 
(or any of the other directors) agreed with Armstrong policy they, of 
course, could have imposed such policy on Thomasville. Also, since 
Thomasville is a wholly owned subsidiary of Armstrong it is clear that 
Armstrong could completely dominate Thomasville if it chose to do so. 
However, as stated in letter of April 6, 1970, from the Solicitor, De- 
partment of Labor, to the Director of Equal Employment (your Ex- 
hibit “CC”) , the cases of United States v. Lehigh Valley R.R., 220 U.S. 
257 (1911) and Ford Motor Co. v. United States, 9 F. Supp. 590, 81 
Ct. Cl. 30, cert. denied, 296 U.D. 636 (1935), both appear to indicate 
that common ownership or an interlocking directorate alone would 
not constitute sufficient grounds for disregarding corporate entities. 

As corollary evidence you point out that : 


1) The parent corporation, Armstrong Cork Company, wholly owns Thomas- 
ville Furniture Industries, Inc. ; 


2) Armstrong and Thomasville file quarterly and annual Statements of Con- 
solidated Earnings and Consolidated Balance Sheets ; 

3) The Senior Vice-President of Armstrong is President of Thomasville; 

4) The common Secretary of Armstrong and Thomasville released to the trade 
a Resolution of Nov. 25, 1968 by Armstrong’s Board of Directors and announced 
Armstrong’s readiness, willingness and ability to extend to any lender and sup- 
plier of Thomasville, upon request, a guaranty authorized by this resolution. 

The payments under a Government Contract to Armstrong will thus inure— 
see Resolution of Nov. 25, 1968 under 4 above—to the benefit of Thomasville. 


0 * Bo = o Bs mt 


5) Armstrong and Thomasville commingle their operations, as evident from 
Armstrong’s perennial nation-wide advertising in leading home and trade jour- 


nals under the motto: “ARMSTRONG—CREATORS OF THE INDOOR 
WORLD.” 


As to this last.point, while it may be that such advertising has estab- 
lished the image of a single corporate entity in the eyes of the public, 
such advertising cannot make Armstrong a single corporate entity if 
it is not in fact such an entity. 

All of these facts and more were recognized and treated by GSA in 
their opinion of January 28, 1971. GSA stated in its opinion that— 

* * * Its [Thomasville’s] manufacturing operations have been continued in 
the basic pattern, in the same basic locations, and with the same end product as 
it had manufactured and sold prior to its acquisition. * * * 

Also, while recognizing that some advertising by Armstrong in- 
cluded Thomasville’s products, GSA found that Thomasville has re- 
mained functionally independent of Armstrong, neither manufactur- 
ing, selling, nor distributing Armstrong’s other products. Further, 
GSA noted in the opinion that Thomasville’s personnel director re- 
mained the same and that it maintained its own independent personnel 


policies notwithstanding the Affirmative Program issued by Arm- 
strong. 
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GSA then concluded that: 


Under these conditions and these facts, it seems clear that while Armstrong 
has potential control over the day to day operations of Thomasville, it does not 
actually or actively exercise such control. For these reasons then, it is clear that 
the authority exercised by Armstrong is limited to certain financial matters in- 
herent in common ownerships, and amounts to potential control, not the de facto 
control of the actual day to day direction and control of Thomasville. It seems 
clear that each corporation acts in its day to day operations as an autonomous 
separate corporate entity. Each operates in widely separated geographic areas 
in functionally distinct manufacturing processes producing functionally distinct 
independent end products. 

GSA’s conclusion that Armstrong did not exercise de facto control 
over Thomasville was concurred in by the Department of Labor. 

Considering the evidence of record, there would not be a sufficient 
legal basis for us to conclude that GSA/’s findings as to de facto con- 
trol, as concurred in by the Department of Labor, is either arbitrary or 
capricious. 

Error No. (5). Incompatibility with Federal Procurement Regu- 
lations. 


The material set out under this heading of your May 30 letter relates 
to the fact that the Department of Labor in administering Executive 
Order 11246 has borrowed its guidelines for determining the corpo- 
rate relationship of affiliates or subsidiaries from rulings of the Na- 
tional Labor Relations Board, which primarily exercises jurisdiction 
over labor disputes. 

It is your view that since Executive Order 11246 imposes on a Fed- 
eral contractor certain obligations embodied in his Federal contract 
it would be more appropriate to adopt the provisions of Federal Pro- 
curement Regulations, 41 CFR 1-1.701-2, which for the purpose of 
making certain determinations under the Small Business Act defines 
“affiliates” as follows: 

Business concerns are affiliates of each other when either directly or indirectly 
(a) one concern * * * controls or has the power to control the other, or (b) 
a third party or parties * * * controls or has the power to control both. 

While we might agree that for the purpose of uniformity or other- 
wise the Secretary of Labor could have adopted the above definition 
of the term “affiliate” for the purposes of Executive Order 11246, or, 
as referred to in your Summation, the definition of the term “Control” 
as that term is defined in the General Rules and Regulations of the 
Securities and Exchange Commission, 17 CFR 230.405(f), he was 
not required to do so under the controlling Executive order. We might 
note here that the rulings of the National Labor Relations Board in- 
volve generally employer-employee relations as do rulings under the 
equal opportunity program in many cases. 


Error No. (6). Unequal Treatment of Bidders. 
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Under this heading it is stated in your May 30, 1971, letter that: 


If the interpretations by GSA and the Labor Department should prevail, it 
would pose a distinct hardship for corporations which are organized on a divi- 
sional basis, as there is no doubt that a division of a parent concern is eo ipso 
considered to be part and parcel of the parent corporation. Thus, corporations 
like General Electric Company, Container Corporation of America and Apache 
Flooring Company will be bidding at a distinct disadvantage when competing 
with a parent corporation which chooses to organize by dividing its corporate 
structure into wholly-owned subsidiaries. Under GSA’s theory, the Government 
must then prove “day-to-day” control. Under the Labor Solicitor’s theory, ex- 
pressed in his latest letter of February 26, 1971, the parent corporation is free te 
choose not to exercise control over the wholly-owned subsidiary, thus permit- 
ting the subsidiary to escape the costly and time-consuming obligation of develop- 
ing affirmative action plans. Such unfair advantage should not be given one 
bidder. over another under our competitive bidding systems. 

While it may be true that where parent and subsidiary corporations 
are treated as separate entities they may have a bidding advantage 
over other bidders, the manner in which corporations are organized, 
if otherwise authorized, is of course, a matter solely for consideration 
by the corporations themselves. The fact they may be less competitive 
or more competitive because of their internal organization is a matter 
within their own control. Also, as previously noted, the Solicitor in his 
letter to you of February 26, 1971, stated, in effect, that the business 
may not be organized in a way purposely designed to escape its equal 
employment opportunity obligations. 

Error No. (7). Negation of the “Good Faith Effort” Mandate. 

Concerning this heading you state that: 

Affirmative Action Plans, properly demonstrated, pre-suppose a “good faith 
effort.” Judicial determinations of “good faith” have been rendered for many 
years. A parent corporation having pledged itself by the terms of its contract to 
put forth “every good faith effort” to comply with Executive Order 11246 cannot 
honestly condone discriminatory employment practices of a wholly-owned sub- 


sidigry within its complete domain when it has the power to eliminate such 
practices. 


Therefore, it follows that any pledge by a Federal contractor, if made “in good 
faith,” should extend to any wholly-owned subsidiary within his complete domain. 

While we agree that Armstrong, no doubt, could require an affirma- 
tive action program of Thomasville, we believe that, insofar as this 
particular contract is concerned, Armstrong is pledged only to apply 
“every good faith effort” with respect to the parent corporation and 
to all subsidiaries which under the criteria discussed herein cannot be 
considered as separate entities. 

In your letter of December 16, 1971, you refer to an article written 
by the Solicitor, Department of Labor, which is contained in the 
April 1971 issue of the New York University Law Review. You quote 
a paragraph from that article as follows: 


B. ALL FACILITINS OF COVERED CONTRACTORS OR SUBCONTRACTORS 
ARE SUBJECT TO THE EXECUTIVE ORDER 


Section 204 of Executive Order 11246 makes clear that all facilities of con- 
tractors or subcontractors are subject to the requirements of the equal oppor- 
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tunity clause, whether or not they are directly or indirectly engaged in the per- 
formance of government contract work. Upon application, a contractor or sub- 
contractor may secure an exemption for facilities “which are in all respects 
separate and distinct from activities of the contractor related to the perform- 
ance of the contract.” However, since an exemption may be granted only upon 
a determination that it will not interfere with or impede the effectuation of the 
order, it is not surprising that almost none have been granted since the order was 
issued in 1965. See Hxhibit “II” as attached. 


Relative to such matter you state that— 


It is significant to observe in this connection that, to the best of our knowledge, 
Armstrong has neither applied for nor has been granted an exemption for any 
of its facilities. 

What has been overlooked by the Labor Department, the legal successor to 
the President’s Committee on Equal Employment Opportunity, the custodian of 
its files and executor of its former orders, consistent with Executive Order 
11246—see Sec. 403(a) and (b) of this Order—and what your office has failed 
to cite in its March 15, 1971, decision is the specific provision of Sec. 204 of Execu- 
tive Order 11246: 

* * * “in the absence of such an exemption all facilities shall be covered by the 
provisions of this Order.” 


We think it evident that the facilities referred to above are those 
facilities which under the guidelines discussed herein would be sub- 
ject to the Executive order. In other words if, in the instant case, 
Armstrong exercised de facto control over its subsidiary Thomasville, 
Thomasville would be subject to the provisions of the Executive order 
and could only be exempted from its provisions by an exemption 
granted under section 204, 

The remaining items discussed in your letter of December 16, 1971, 
and in your Summation, are, as indicated above, similar to those pre- 
sented in your letter of May 30, 1971, and, we feel, have been ade- 
quately covered in our above discussion of that letter. 

In summary, it is our view that the criteria followed in this case to 
determine whether a parent and its subsidiary should be treated as 
separate entities closely parallel those used by the National Labor 
Relations Board in deciding similar questions and we cannot say that 
their use here was unreasonable, arbitrary, or capricious. Also, we agree 
with the views of the Solicitor, Department of Labor, that the ques- 
tion whether Armstrong and Thomasville qualified under that criteria 
to be considered as separate entities was a close one. However, we 
remain of the view that based on the record we cannot say that the re- 
sult obtained here was either arbitrary or capricious. 

We believe it important in this case to keep in mind that, as stated 
in connection with alleged error No, 2 and pertinent to other alleged 
errors where “choice” as to exercise of de facto control is mentioned, 
the subsidiary continued to be separate and distinct in its operation, and 
its personnel and labor relations program remained unchanged upon 
acquisition by Armstrong. 

Accordingly, we see no proper basis to now reach a conclusion dif- 
ferent from that reached in our earlier decision. 
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((B-175935] 


Contracts—Specifications—Samples—Manufacturer’s Product 
Requirement 


The low bid submitted on several of the 59 items of engineer wrenches solicited 
under an invitation for bids that did not conform with the Bid Samples clause 
requirement that bid samples submitted must be from the production of the 
manufacturer whose product is to be supplied—samples that were to be evaluated 
to determine compliance with all the characteristics listed for examination— 
properly was determined to be a nonresponsive bid pursuant to GSPR section 
5A-2,.202-4, which provides that the Bid Samples clause that was used is a 
mandatory one since the samples required were intended to demonstrate com- 
pliance with subjective characteristics, and the acceptance and examination of a 
sample made by other than the eventual supplier affords little assurance to the 
contracting officer that the items ultimately supplied will conform to the sample. 


Bidders—Responsibility v. Bid Responsiveness—Points of Produc- 
tion and Inspection 


As matters involving points of production and inspection have traditionally 
been treated as matters affecting the responsibility of a bidder rather than the 
responsiveness of a bid, the low bidder—a small business concern—who offered 
to provide alternative production points for the several items of engineer 
wrenches he selected to bid on from the 59 items solicited, without an indication 
as to which point would be used on each of the items, was properly determined 
to be a nonresponsible bidder, since although given the opportunity to correct 
the nonresponsibility determination, the bidder refused a plant facilities survey 
to revise production points to be consistent with bid samples submitted, thus 
meeting the requirement that samples must be from the production of the 
manufacturer whose product is to be supplied, and also refused to file for a 
Certificate of Competency. 


To R & O Industries, Inc., September 25, 1972: 


Reference is made to your letter of July 27, 1972, and prior corre- 
spondence, protesting against a decision by the General Services Ad- 
ministration (GSA) concerning the application of the Bid Samples 
clause under solicitation No. FPNTN-—D1-19198-A-1-14~72, issued by 
the Federal Supply Service, Washington, D.C. 

The above invitation, issued December 14, 1972, was a requirements 
contract for furnishing estimated quantities for 59 items of engineer’s 
wrenches, FSC 5120, during the period June 1, 1972, or date of award, 
whichever is later, through May 31, 1973. On page 10 of the invitation, 
paragraphs 15 and 16 provide as follows: 


15. BID SAMPLES: 


(a) Bid samples, in the quantities, sizes, etc., required for the items so indi- 
eated in this Invitation for Bids, must be (1) furnished as a part of the bid, 
(2) from the production of the manufacturer whose product is to be supplied, 
and (3) received before the time set for opening bids. Samples will be evaluated 
to determine compliance with all characteristics listed for examination in the 
Invitation. 

(b) Failure of samples to conform to all such characteristics will require 
rejection of the bid. Failure to furnish samples by the time specified in the 
Invitation for Bids will require rejection of the bid, except that a late sample 
transmitted by mail will be considered under the provisions for considering late 
bids as set forth elsewhere in this Invitation for Bids. 
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However, the requirement may be waived if (1) the bidder notates on GSA 
Form 434, Sample Record Sheet (copies attached). that the product he is offer- 
ing to furnish is the same as a sample previously submitted by the bidder to 
Procurement Operations Division, Federal Supply Service, GSA, under Invitation 
for Bid No. ——————————, (or library sample), Items(s) ————— , and 
(2) it has not been returned or disposed of as set forth in Paragraph (c) of the 
Bid Sample Requirements provision. BIDDERS MAY NOT RESUBMIT SAM- 
PLES PREVIOUSLY SUBMITTED, UNLESS THEY ARE FROM THE PRO- 
DUCTION OF THE MANUFACTURER WHOSE PRODUCT IS TO BE SUP- 
PLIBD UNDER ANY RESULTING CONTRACT. 


16. BID SAMPLE REQUIREMENT: 


(a) Two bid samples are required for each of the following items in this In- 
vitation for Bids: 

Representing Items 1 through 15 (any one of items 1 through 15) ; 

Representing Items 16 through 25 (any one of items 16 through 25) ; 

Representing Items 26 through 39 (any one of items 26 through 39) ; 

Representing Items 40 through 56 (any one of items 40 through 56) ; 

Representing Items 57 through 59 (any one of items 57 through 59). 


Where representative samples of a line are specified in lieu of requiring samples 
of each item and the bidder does not quote on one of the items indicated as the 
representative sample, the bidder shall furnish as a sample the item(s) quoted 
upon, otherwise, he will be required to furnish the representative sample specified. 
es will be evaluated to determine compliance with all characteristics listed 

elow : 
Subjective Characteristics 


Workmanship and Design 
In accordance with Federal Spec. 


GGG-—W-636d dated March 26, 1963 and Interim 
Amendment 5 dated April 25, 1970. 


Objective Characteristics 


Dimensions 
In accordance with Federal Spec. 


GGG-—W-63d dated March 26, 1963 and Interim 
Amendment 5 dated April 25, 1970. 

The abstract of bids shows that you were the low bidder on items 2, 
3, 5, 7, 8, 21, 22, 24, 28, 29, 33, 34, 37, 40, 48, 44 and 45. Due to the quota- 
tion of excessive prices from all bidders on items 8, 33 and 46, these 
items were deleted from the solicitation and included in another pro- 
curement. 

Under paragraph 18, Production Point, page 12 of the solicitation, 
your firm furnished specific information as to production points for 
items 2, 8, 5 and 7. Your firm provided alternative production points 
for the remaining items, but no indication as to which point would be 
used on each of the items, As matters involving points of production 
and inspection have traditionally been treated as matters affecting the 
responsibility of the bidder, rather than the responsiveness of the bid 
(See 49 Comp. Gen. 330 (1969) and 49 Comp. Gen. 553 (1970) ), your 
firm was given an opportunity through a plant facilities survey to re- 
vise the points of production so that they would be consistent with 
the representative bid samples you had submitted. Your firm indicated 
to GSA that it preferred not to be restricted to the manufacturer of 
your submitted bid sample in satisfying any awards received and that 
on all foreign supplied items for which your firm is being considered 
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for award, your intention is to furnish wrenches from either of two 
foreign sources, as circumstances dictate. GSA has stated that because 
a representative bid sample for each item or group of items was re- 
ceived from only one foreign source in connection with your bid, such 
action would not be in compliance with the Bid Samples clause. GSA 
also stated that your firm has submitted samples which are not in fact 
representative of the production points for 13 line items. The record 
indicates that your firm has commitments from both Japanese and 
Spanish suppliers for the wrenches covered by items 21, 22, 24, 28, 29 
and 34, and that you intend to use either supplier. 

It is the position of GSA that the invitation requires that all 
products furnished under any contract awarded pursuant thereto must 
be from the production of the manufacturer whose sample was sub- 
mitted and approved; that since it was apparently your firm’s inten- 
tion to retain flexibility in the satisfaction of any award received, by 
furnishing the products of two or more manufacturers for certain 
items or groups of items, samples of all manufacturers concerned 
should have been submitted by your firm; and that assuming approval 
of all samples, your firm would have obtained the flexibility desired. 

In its report of June 20, 1972, GSA stated : 


‘The Bid Samples clause, paragraph 15 of the solicitation, is based on Federal 
Procurement Regulation (FPR) section 1—2.202—-4 and General Services Adminis- 
tration Procurement Regulation (GSPR) section 5\-2.202-4 adopted pursuant 
thereto. When the Invitation for Bids (IB) requires bid samples, as this one 
did, the language of GSPR 5A section 2.202-4(c), clause (a) of Bid Samples, is 
mandatory. It directs that “the sample (1) be furnished as part of the bid, 
(2) be from the production of the manufacturer whose product is to be supplied, 
and (3) be received before the time set for opening bids.” Clause (2) above 
reflects a recent change (FSS P 2800.8A, CHGE 45, November 2, 1971) in the 
Bid Samples clause. This change resulted in part from the Service Tools Institute 
(STI) case (B-138114, September 27, 1971). There it was argued by STI that 
the GSA bid sample procedures permitted the acceptance of samples which did 
not necessarily represent the bidder’s products, which often were not the bidder’s 
own products, and which on most occasions misrepresented what the bidder 
would actually supply. Your Office, recognizing a possible need for a change in 
procedures, stated: “where samples are required to demonstrate compliance with 
subjective characteristics, the acceptance and examination of a sample made by 
someone other than the eventual supplier affords little assurance to the con- 
tracting officer that the items ultimately supplied will conform to the sample.” In 
order to prevent such practices as STI complained of and to insure that the 
Government receives that which it bargains for, GSPR section 5A-2.202-4(c), 
clause (a) of Bid Samples, was promulgated, requiring any bid samples sub- 
mitted to be from the production of the manufacturer whose product is to be 
supplied. Therefore, satisfaction of a contract requires that the product fur- 
nished be from the same manuacturer as the bid sample submitted, upon which 
award was based. [Italic supplied.] 


A copy of the administrative report on the protest was furnished to 
you. In your letter of July 27, 1972, you questioned the accuracy of 
certain statements made by GSA in the report. 

You state that in response to previous GSA solicitations Nos. 
FPNTN-D1-18820—A-1-8-71 and FPNTN-D3-70770—A-2-18-70 
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your firm submitted samples in exactly the same manner as under the 
subject solicitation and that since GSA had accepted the samples un- 
der those solicitations, it has established a precedent for accepting 
your firm’s samples under the subject solicitation. In this connection, 
GSA reports that the new Bid Samples clause which provided, in part, 
that sample must be “from the production of the manufacturer whose 
product is to be supplied” became effective on November 2, 1971; that 
the change in the Bid Samples clause was conspicuously noted in the 
informational cover sheet which was attached to all invitations for 
bids; and that this change became effective prior to the issuance of the 
subject solicitation, but after issuance of the two solicitations cited by 
your firm. 

Other significant objections made by you are set forth below, fol- 
lowed by the portions of the administrative report which are respon- 
sive to the questions raised in your letter of July 27, 1972, to our Office. 

a. Allegation : 

In paragraph two of the contracting officer’s report it is erroneously 
stated that R & O has indicated that it preferred not to be restricted 
to the manufacturer of its submitted bid sample. R & O’s clarifying 
letter of January 28, 1972, indicates the specific items that each specific 
manufacturer did furnish and that it is to be noted that there is no 
duplication of items with respect to one manufacturer or another. 


Response: 


R & O’s clarifying letter of January 28, 1972, did not resolve the foregoing 
problems raised by the bid and accompanying samples. The bid, except for Items 
2, 3, 5, and 7 showed alternate production points (Japan, Spain, or India). The 
clarifying letter, for example, with respect to Group 1 (Items 1 through 15) 
showed California as the production point for some items of the group and 
Japan for the rest of the group. However, the sole bid sample which was furnished 
for the group reflected a Japanese production point. Similar difficulties existed 
for each of the other groups. Therefore, even after the clarifying explanation, 
compliance with the Bid Samples clause was still absent. 

b. Allegation : 

GSA in determining that R & O’s samples are not representative 
of the actual production points has failed to take into account that 
the invitation for bids specifically calls for the samples to be evaluated 
for certain of subjective and objective characteristics; that neither 
of these characteristics includes brand name; that section 18 on page 12 
of the invitation in regard to the production point requests the names 
of the manufacturers of the items offered; and that it should be noted 
that all information required is specified in the plural, not singular. 


Response: 
The Bid Samples clause, which requires that the sample be submitted from the 


production of the manufacturer whose product is to be supplied, is a separate 
and distinct requirement from that of bid sample examination. The Bid Samples 
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clause, incorporated into Item 15(a), page 10 of the IFB, has no relationship 
to the characteristics for which the samples will be examined. Regarding examina- 
tion of samples, “brand name” was not a requirement. We therefore do not 
understand the relevance of R & O’s argument. 

In Item 2(c) [section 18], the information request is written in the plural 
because more than one item was involved in the solicitation. In addition, offerors 
who had submitted more than one bid sample for a given item, could enter more 
than one production point. 


c. Allegation : 

The letter of our Office dated September 27, 1971, B-138114, to the 
Service Tools Institute, cited by GSA in support of its action in 
changing the Bid Samples clause, has no merit, for it concerned only 
manufacturers of which the Institute is composed and, therefore, it is 
prejudiced against regular dealers in favor of manufacturers. 

Response : 


The Service Tools Institute case is as relevant to dealers as it is to manufac- 
turers. That decision recognizes the necessity of having the bid sample made by 
the eventual supplier. It is not prejudicial to regular dealers because it does not 
suggest that GSA require the offeror of a sample to have personally manu- 
factured it. However, it does recognize the need for having the sample come 
from “the production of the manufacturer whose product is to be supplied.” 


In regard to the nonresponsibility of your firm, GSA has stated: 


On page 4, paragraph 4 of our original response to this protest, we stated that 
“based on present information, R & O may be held to be a nonresponsible 
bidder.” We did not state that they would be so held. Subsequent to our response 
of June 20, 1972, to your Office, we received another Plant Facilities Report 
dated May 25, 1972. It reinforces the statement made by us concerning R & O’s 
potential nonresponsibility. However, R & O has submitted additional evidence 
with its supplemental letter to its protest which may bear on the question of 
their nonresponsibility. Until GSA has had an opportunity to evaluate such 
additional evidence, a determination will not be made. 

The Small Business Administration (SBA) requires GSA to refer to it all cases 
involving a small business where a determination of nonresponsibility may be 
made. Accordingly, in our letter of June 16, 1972, GSA referred this solicita- 
tion to the SBA on behalf of R & O for the possible issuance of ‘a Certificate of 
Competency (COC). Because a COC can be issued only for domestic products, 
Items 2, 3, 5, and 7 were involved. However, R & O declined to file for a COC. 
Because R & O intended to furnish domestic goods in satisfaction of any award 
received on Items 2, 3, 5, and 7, the opportunity to file for a COC would not 
have been a meaningless exercise. 


You also alleged that “GSA has taken an arbitrary, not legal, posi- 
tion on this particular solicitation.” You contend that the bid sample 
submitted by your firm is representative within the context of para- 
graph 16, Bid Sample Requirements, which allows for the submis- 
sion of a representative sample for each group of items. Paragraph 16 
lists five groups of items which total 59 items and the first group, 
which is illustrative of the four other groups, reads “Representing 
Items 1 through 15 (any one of items 1 through 15).” In your letter 
of April 11, 1972, to GSA, you state that in regard to the first group 
of items, you quoted on items 2, 3, 5 and 7 as being domestic and items 
8, 10, 11, 14 and 15 as being foreign; that you submitted a sample of 
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item 10 as a representative sample of the group consisting of items 
1 through 15; and that you cannot find anything in the provisions 
of the invitation which requires your firm to also furnish a domestic 
sample representative of items 2, 3, 5 and 7. However, paragraph 
15(a) of the invitation requires that the sample be “from the produc- 
tion of the manufacturer whose product is to be supplied.” 

With your letter of May 9, 1972, you submitted a copy of page 2 
of a recent GSA solicitation No. FPNTN-I-44877—A-5-26-72 and on 


that page appears the following: 


Bidders who propose to furnish an item or group of items from more than 
one manufacturer must submit two samples from the production of each of those 
manufacturers. 


The response furnished by GSA in its June 20 report, upon which you 
submitted comments, seems to us a sufficient reply to this contention. 
Further, it may be said that the GSA response reflects a continuing 
policy to improve upon the contents of its solicitations. 

As pointed out in the portion of GSA’s report quoted above, para- 
graph 15(a) of the invitation, which requires that the sample be 
from the production of the manufacturer whose product is to be sup- 
plied, reflects a change in the Bid Samples clause that resulted in 
part from the request of the Service Tools Institute for a revision of 
the bid sample procedures used by GSA in the procurement of hand- 
tools. The request of the Institute was the subject of our decision of 
September 27, 1971, B-138114, to that organization, and that letter 
was brought to the attention of GSA by letter of the same date. In 
the September 27 decision, we stated, in pertinent part, as follows: 


It is your position that in situations where it is necessary to require bid 
samples in handtool procurements, GSA should reinstate its prior practice of 
requiring that the samples submitted actually be from the production of the 
manufacturer whose product is to be supplied. To this end, you further request 
that we modify our decision in 39 Comp. Gen. 254 (1959), which we under- 
stand led to the discontinuance of the prior practice. 

As noted by GSA, above, one of the issues presented in that case involved 
the propriety of the submission by one bidder of a product manufactured by 
the protesting bidder in satisfaction of the bid sample requirements of the 
invitation. With respect to the submission of samples, the invitation provided 
that: “If requested, samples representing what the bidder proposes to furnish 
will be submitted for the purpose of determining whether the item offered 
by the bidder complies with the specification.” Focusing on this language, we 
concluded that “the plain terms of the invitation required only that the 
sample submitted be representative of what the bidder proposed to furnish ; there 
was no requirement that the sample must actually have been manufactured by the 
bidder.” It seems clear that the conclusion reached in 39 Comp. Gen., supra, 
turned on the specific language of the invitation and, in our opinion, if appro- 
priate revisions are made to the language of GSA’s bid sample provisions, the 
cited case would not be a bar to implementation of your requested modification. 

Insofar as implementation of your request is concerned, we agree that where 
samples are required to demonstrate compliance with subjective characteristics 
(which by definition cannot be adequately described in specifications), the ac- 
ceptance and examination of a sample made by someone other than the eventual 
supplier affords little assurance to the contracting officer that the items ulti- 
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mately supplied will conform to the sample. We must also observe that while 
return to the prior practice would, as you point out, lessen GSA’s administra- 
tive burden, the impact on competition must also be weighed. If, as you urge, 
the prior practice of requiring samples from the production of the manufac- 
turer whose product is to be supplied did not adversely affect competition, 
this fact would be significant. In this connection, the expression of support for 
the institute’s position by the Director, Oftice of Procurement Assistance, Small 
Business Administration, is also for consideration. However, the decision whether 
GSA should reinstate its prior practice is, as you recognize, a matter within 
the sound discretion of the Administrator. 


On the record before us, we find no basis for questioning GSA’s 
interpretation of the Bid Samples clause. Accordingly, the protest 
is denied. 


[B-176223] 


Contracts—Negotiation—Evaluation Factors—Price Primary 
Consideration 


Notwithstanding an amendment to two requests for proposals (RFPs) that 
solicited operation and maintenance services to the effect price would be a spe- 
cific factor in evaluation was withdrawn, offerors were on notice price would be 
an evaluation factor as the RFPs contained Standard Form 33A, which provided 
that an award would be made on the basis of the most advantageous offer to 
the Government, price and other factors considered. While the failure to inform 
offerors of the relative importance of price is contrary to sound procurement 
policy as each offeror has a right to know whether the procurement is intended 
to achieve a minimum standard at the lowest cost or whether cost is secondary 
to quality since there is little difference in the technical quality of the services 
offered, the failure to indicate the relative weight of price is not fatal. 


Contracts—Negotiation—Competition—Discussion With All 
Offerors Requirement—What Constitutes Discussion 


The satisfaction of the requirement in 10 U.S.C. 2304(g) that written or oral 
discussions be held with all offerors within a competitive range turns upon the 
particular facts involved as no fixed, inflexible rule can be used to construe the 
requirement. Therefore, the content and extent of discussions needed to meet 
the requirement is a matter of judgment primarily for determination by the 
procuring agency, and the determination is not subject to question unless clearly 
arbitrary or without a reasonable basis provided, of course, that the discus- 
sions held do not operate to the bias or prejudice of any competitor. Therefore, 
where the opportunity to revise prices constitutes discussion, the competition 
contemplated by 10 U.S.C. 2304(g) was obtained and resulted in the most 
advantageous contracts to the Government for the procurement of operation 
and maintenance services. 


Contracts—Negotiation—Propriety—Procedures Acceptability 


Although paragraph 3-805.1(b) of the Armed Services Procurement Regulation 
permits advising an offeror that its price is considered too high, there is no 
mandate that compels the procurement activity to offer such advice. Also not- 
withstanding the provision in the paragraph for a common cutoff date for nego- 
tiations, the additional time given the low offeror to submit a best and final offer, 
which resulted from permitting each offeror the same amount of time after 
discussions were held to submit its best and final offer was not prejudicial to other 
offerors, nor did it afford the low offeror an advantage as its offer to furnish 
operation and maintenance services was low at each stage of evaluation. 
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Contracts—Negotiation—Evaluation Factors—Merger of Firms 
Consideration 


The record on the award of operation and maintenance contracts to the low 
offeror does not evidence the determination was influenced by the pending 
merger of the low offeror’s firm and a competitor where the firm’s past per- 
formance under contracts of similar difficulty, its corporate history, and its 
financial picture were evaluated. Furthermore, to require the contracting officer 
to consider the antitrust aspects of the pending merger in the absence of judicial 
authority speaking directly to the point would impose an intolerable burden 
on the officer and inordinately delay the procurement and, moreover, since the 
disclosure of prices was intended only to effectuate the merger, the “Certification 
of Independent Price Determination,” designed to alleviate competition, was not 
inaccurately executed. 


Contracts—Labor Stipulations—Minimum Wage Determina- 
tions—Failure to Issue Effect 


Since the issuance of wage determinations is within the discretion of the De- 
partment of Labor and the failure to issue wage rates incident to the perform- 
ance of operation and maintenance contracts was in no way attributable to the 
contracting agency, the provisions of the Service Contract Act of 1965, 41 
U.S.C. 351, were not violated and, therefore, the validity of the contracts awarded 
is not affected, nor was the low offer that was accepted nonresponsive because 
the wages of unlisted categories of employees did not conform to those stated 
by the Department of Labor as neither the request for proposals nor the Depart- 
ment’s regulation 29 CFR 4.6(b) imposes such a requirement. 


General Accounting Office—Decisions—Court Consideration 


In view of the fact the United States Court of Appeals for the District of 
Columbia appears to contemplate including the decision of the United States 
General Accounting Office (GAO) in its consideration of the appeal taken to 
the denial by the United States District Court for the District of Columbia 
of a request for a preliminary injunction to prevent the performance of opera- 
tion and maintenance contracts pending a decision by GAO to a protest filed 
prior to the filing of the motion in the District Court, the issues raised in the 
bid protest have been resolved notwithstanding the bid protest would have 
been dismissed as untimely under GAO’s Interim Bid Protest Procedures and 
Standards (4 CFR 20 et seq.) but for the interest and involvement of the Court 
of Appeals. 


To Arnold & Porter, September 25, 1972: 


Reference is made to your letter of September 19, 1972, and prior 
correspondence on behalf of Serv-Air, Inc., protesting against the 
award of two operation and maintenance contracts to Page Aircraft 
Maintenance, Inc., by the Department of the Air Force. 

After filing a protest with our Office, Serv-Air filed a motion with 
the United States District Court for the District of Columbia for 
a preliminary injunction pending our decision. That motion was 
denied by an order of June 30, 1972, in Civil Action No. 1237-72. 
Later that same day, the United States Court of Appeals for the 
District of Columbia Circuit, by order No. 72-1616, also denied Serv- 
Air’s motion for an injunction pending appeal. A hearing on the 
appeal is scheduled for September 25, 1972. 
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The order of the Court of Appeals provided that a copy should 
be sent to our Office and appears to have contemplated that our deci- 
sion would be included in the court’s consideration of the matter. 
Consequently, we have considered issues raised by the protest which, 
but for the interest and involvement of the Court of Appeals, we 
would have dismissed as untimely under our Interim Bid Protest 
Procedures and Standards. 4 CFR 20, e¢ seq. 

Upon review and consideration of the bid protest issues, we conclude 
that no basis exists for sustaining the protest and, accordingly, it is 
denied for the reasons which follow. 

Serv-Air contends that price was improperly deleted as an evalua- 
tion factor from the solicitations and then reinstated without notice 
being given to Serv-Air by amendment or otherwise. Two requests 
for proposals (RFPs) for the award of fixed-price incentive con- 
tracts are involved here: RFP F41689-72—R-0128, for services at 
Vance Air Force Base, Oklahoma; and RFP F41689-72-R-0129, for 
services at Sheppard Air Force Base, Texas. Amendment 0001 to 
each RFP added price as a specific factor in section “D” for the evalua- 
tion of proposals. Amendment 0002 to each RFP overcame the effect 
of the earlier amendment in that regard. 

While the RFPs lack a statement concerning the relative importance 
of price, they do state that price would be an evaluation factor. Both 
RFPs contain Standard Form 334A, entitled “Solicitation Instructions 
and Conditions,” paragraph 10(a) of which states that award will 
be made to that offeror whose offer is most advantageous to the Gov- 
ernment, price and other factors considered. None of the amendments 
to the RFPs changed this paragraph. Offerors were, therefore, on 
notice at all times that price would be a factor in the evaluation of 
proposals and the awarding of the contracts. 

The procurement activity maintains that price was erroneously in- 
cluded as an evaluation factor in section “D” of the respective RFPs, 
as amended, since paragraph 3-501(b) sec. D(i) of the Armed Services 
Procurement Regulation (ASPR), dealing with the format for solici- 
tations, indicates that only factors other than price are to be listed 
in that part of a solicitation dealing with evaluation factors. We do 
not agree with this interpretation. Nothing in the ASPR provision 
requires the elimination of price as a listed evaluation factor. What is 
required is the listing of all factors other than price which are to be 
considered in the evaluation of proposals. While the RFPs indicated 
that price would be considered, since price was not listed in section 
“TD” of the RFPs, offerors were not informed of its relative importance 
vis-a-vis the evaluation factors which were listed. This failure to 
show the relative importance of price is contrary to the longstanding 
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view of our Office that intelligent competition requires, as a matter 
of sound procurement policy, that offerors be advised of the evalua- 
tion factors to be used and the relative importance of those factors. 
49 Comp. Gen. 229 (1969). We believe that each offeror has a right to 
know whether the procurement is intended to achieve 2 minimum 
standard at the lowest cost or whether cost is secondary to quality. 
Competition is hardly served if offerors are not given any idea of the 
relative values of technical excellence and price, We believe a com- 
plaint is justified if in such circumstances a materially superior offer 
is rejected in favor of one offering a lower price. However, that is 
not the case here. It is our understanding that the Air Force found 
little difference in the technical quality of the offers at issue. Con- 
sequently, an award selection based on price difference cannot be re- 
garded as prejudicial to Serv-Air and the failure of the RFPs to indi- 
cate the relative weight of price as an evaluation factor cannot affect 
the validity of the proposed awards. 

Serv-Air next contends that the procurement activity failed to 
conduct meaningful negotiations with respect to price. In support of 
this position, Serv-Air points to the brevity of the negotiation meet- 
ings; the lack of substance on the point in the Air Force’s corre- 
spondence; the fact that no offer and counteroffer exchange took place 
between the parties; that it was not given an opportunity to discuss 
price ; and that it was not told that its price was too high. 

Section 2304(g) of Title 10 of the U.S. Code requires that written 
or oral discussions be held with all offerors within a competitive 
range. The duration per se of a negotiation session is by no means 
determinative of whether meaningful discussions have been held. 
Moreover, while recognizing that the term negotiation (which we 
equate to discussions) generally implies a series of offers and counter- 
offers we have not concluded that the presence of such offers and 
counteroffers is essential for compliance with 10 U.S.C. 2304(g). See 
B-164688, October 2, 1968. In 51 Comp. Gen. 621 (1972), we held 
that meaningful discussions had not been precluded by the fact that 
technical proposal deficiencies had not been brought to the attention 
of an offeror. In reaching that conclusion we stated that no fixed, in- 
flexible rule could be used to construe the requirement for “written or 
oral discussions” but that satisfaction of the requirement turned upon 
the particular facts of each individual case. Therefore, it is our 
position that the content and extent of discussions needed to satisfy 
the requirements of 10 U.S.C. 2304(g) is “a matter of judgment 
primarily for determination by the procuring agency * * * and that 
such determination is not subject to question by our Office unless clearly 
arbitrary or without a reasonable basis,” provided, of course, that 
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the discussions held do not operate to the bias or prejudice of any 
competitor. 7d. at 31-32. See also B-172946(1), December 23, 1971. 

The memoranda of negotiations with respect to the two procure- 
ments state, to one degree or another, that no attempt was made to 
negotiate individual cost elements. On the other hand, offerors were 
aware of the competitive nature of the procurements and Serv-Air in 
particular was cautioned at one point to respond only to the statement 
of work contained in the RFP and not to impute work to the procure- 
ments which it, as the incumbent contractor, might consider required. 
In addition, all offerors were afforded at least one opportunity with 
respect to each procurement to revise their price proposals. Serv-Air 
took advantage of this opportunity and the others which it was af- 
forded by reducing its price. Whether a different result would have 
been obtained by the head-to-head bargaining which Serv-Air claims 
was required is conjectural. 

In the case of the Vance procurement both offerors offered best and 
final prices which were below the Government’s estimate and there is 
nothing otherwise in the administrative reports which indicates that 
the procurement activity believed that the prices offered by either of- 
feror on either procurement were unreasonable. Moreover, it seems 
clear that the procurement activity believed, with respect to price, that 
the competitive nature of the procurements, the clarification of offer- 
ors’ technical proposals, and the opportunity to revise proposals would 
maximize competition and result in contracts which are most advan- 
tageous to the Government. 

We find nothing inconsistent with achieving the goal of maximized 
competition in this procedure and since competition was what 10 
U.S.C. 2304(g) was designed to obtain, we find no basis for conclud- 
ing that the purpose of that statute was not effectuated in the present 
case. (An extensive discussion of the legislative history of the statute 
is found in 51 Comp. Gen. 621 (1972), previously discussed.) More- 
over, we believe that the opportunity to revise prices which was af- 
forded to offerors constitutes, under the instant circumstances, dis- 
cussions as required by 10 U.S.C. 2304(g). For other instances where 
the opportunity to revise a proposal price constituted discussions, see 
51 Comp. Gen. 479 (1972) and especially B—172946(1), supra, where 
a request for best and final offers was held to be discussions. 

We note that ASPR 3-805.1(b) permits advising an offeror that 
his price is considered too high. There is, however, no mandate which 
compels the procurement activity to offer such advice. Further, 48 
Comp. Gen. 722 (1969), cited by Serv-Air as B-165261 for the propo- 
sition that a request for a price reduction without giving an offeror 
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the reason for the request does not constitute meaningful discussions, 
is not applicable here. In that case, the failure to advise a prospective 
lessor that hhis price offer concerning additional rent exceeded the lim- 
itation established by the Economy Act, 40 U.S.C. 278a, et seg., elim- 
inated whatever competition was involved in the procurement and led 
directly to the award of a sole source contract. This is exactly the 
situation that 10 U.S.C. 2304(g) was designed to preclude, It is not, 
however, the situation which exists in the instant case. 

Serv-Air also contends that negotiations were conducted with Page 
subsequent to the time Serv-Air was required to submit its best and 
final offer. The Kidwell affidavit denies that such was the case and 
there is nothing to indicate that meetings were held with Page subse- 
quent to May 1, 1972. What apparently did occur, at least with respect 
to RFP-0128, is that cutoff dates were established to give each offeror 
the same amount of time after discussions were held with him in 
which to submit his best and final offer. Thus Page was permitted to 
submit its best and final offer on May 3, 1972, 2 days after the dead- 
line set for Serv-Air. We believe that ASPR 3-805.1(b) requires the 
establishment of a common cutoff date. B-173427, March 14, 1972. 
See, also, 50 Comp. Gen. 1 (1970) ; B-174492, June 1, 1972. However, 
there is, in this instance, no indication in the record that Page gained 
an advantage or Serv-Air suffered prejudice because of the fact that 
Page submitted its last revised proposal later than Serv-Air. At each 
stage in evaluation, with respect to both procurements, Page submitted 
the lower price proposal. Therefore, we do not feel that the propriety 
of the award is affected. 

Serv-Air contends that the pending acquisition of Page by the 
Northrop Corporation influenced the Government’s decision to award 
the contracts to Page. This accusation is denied by the procurement 
activity which maintains that the evaluation of Page and its proposal 
was based on the firm’s past performance under contracts of similar 
difficulty, its corporate history, and corporate financial picture. While 
the procurement activity knew of the pending acquisition, we find 
nothing which sustains Serv-Air’s contention and, therefore, cannot 
accept it. 

Two other matters relating to the pending Page-Northrop merger 
are raised by Serv-Air. The first is that the Air Force should have 
considered the antitrust aspects of the merger. In this connection, 
Serv-Air cites a series of cases wherein, it is maintained, various reg- 
ulatory agencies of the Government were required to consider the anti- 
trust laws in the execution of their responsibilities even though they 
were not directly concerned otherwise with those laws. We believe that 
the imposition of such a requirement upon the contracting officers of 
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the Government would impose an intolerable burden and inordinately 
delay the procurement process. In the absence of judicial authority 
speaking directly to the point, we perceive no reason why our Office 
should endorse such a requirement. 

Second, on the assumption that Page disclosed its prices to Northrop 
during the course of their merger negotiations, Serv-Air maintains 
that Page inaccurately executed the “Certification of Independent 
Price Determination” in its proposal. That certification requires, inter 
alia, that the “prices which have been quoted in this offer have not been 
knowingly disclosed by the offeror and will not knowingly be disclosed 
by the offeror * * * directly or indirectly to any other offeror or to 
any competitor.” Northrop, it is maintained, was a competitor of Page. 
Although the point is not proven, Serv-Air’s assumption may be 
granted for the sake of argument. Even so, it does not undermine the 
award in our opinion. Northrop was not an offeror on either of the pro- 
curements since it did not submit any offers. And while it may have 
been a competitor of Page, we think even Serv-Air recognizes, at page 
48 of its memorandum of law, that the disclosure of price, if made, was 
made for purposes of effectuating the merger of the two firms and not 
for purposes of restricting competition—the problem which the cer- 
tification was designed to alleviate. Therefore, we do not think that 
Northrop can be regarded as a competitor for this procurement within 
the context of the certificate language. 

Finally, Serv-Air makes several contentions concerning violations 
of the Service Contract Act of 1965, 41 U.S.C. 351, which it claims in- 
validates the awarded contracts. The first violation alleged is the fail- 
ure to issue any wage determination for Sheppard and only a partial 
determination for Vance. In 51 Comp. Gen. 72 (1971), at page 76, we 
concluded with respect to the failure of the Department of Labor to 
issue a wage rate determination that: 

Irrespective of whether this Office agrees with the reasoning on which the de- 
cision not to issue a wage rate determination was made, it is our opinion that 
such decisions are within the discretion of the Department of Labor in each in- 
dividual case. Where, as in the instant case, the Department declines to issue a 
determination, and such declination is not attributable to any misfeasance or 
nonfeasance on the part of the contracting agency, it is our further opinion that 
the failure to include a wage rate determination in the RFP and in the resulting 
contract will not affect the validity of the contract. 

This holding was further amplified by our statement, also on page 
76 of the decision, that : 


With respect to your contention that Labor’s failure to issue a determination is 
attributable to the contracting officer’s failure to submit wage rate information 
with the Standard Form 98, there is nothing in the record as submitted by Navy, 
or in the report forwarded to this Office by the Department of Labor, to indicate 
that the lack of wage rate information with the Standard Form 98 contributed 
to, or resulted in, Labor’s failure to issue a wage rate determination. We there- 
fore see no misfeasance or nonfeasance on Navy’s part in its request for a wage 
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rate determination which might affect the validity of the contract awarded to 
ae = cok of the Sheppard procurement, the Standard Form 98, Notice of 
Intention to Make a Service Contract and Response to Notice, dated November 4, 
1971, submitted by the Air Force to the Department of Labor had, as an attach- 
ment, current payroll data on the employees working at Sheppard. In the case of 
the Vance procurement, item 7 of the Standard Form 98 indicated that a current 
wage determination was in effect and the same was attached. No wage informa- 
tion on all the employees at Vance was submitted but the transmittal letter ac- 
companying the notice did indicate that the current wage determination repre- 
sented coverage of only 11 of several hundred categories of employees. 

There has been no showing whatever that the failure of Labor to 
issue a wage determination for Sheppard or a complete determination 
for Vance was in any ‘way contributed to, or resulted from, the failure 
of the Air Force to include wage rate information. Current payroll 
data was submitted with the Standard Form 98 for Sheppard. In the 
case of the Vance procurement, current payroll data was not provided, 
contrary to the language of ASPR 12-1005.2(a), but this may well 
have been the result of the language of the notice form itself which 
implies that payroll data or other information need not be provided 
where there is a current wage rate, to wit: “(If no wage determination 
is currently applicable, attach whatever information is available on 
wages and fringe benefits being paid in the locality).” In any case, 
Labor was aware that the current wage rate determination covered 
only some of several hundred employee categories. We think it reason- 
able to conclude that if it had an intent to issue an expanded determi- 
nation, it would have requested additional information. Such a request, 
however, was never made. It is our view, therefore, that the validity 
of the contracts awarded to Page is not affected by the action of either 
Labor or Air Force. 

There remains only the contentions that the wages offered by Page 
in its proposal for unlisted categories of employees at Vance should 
have been conformed to the wages stated in the Department of Labor 
partial wage rate determination, and that the standards for such 
conformance are Serv-Air’s existing wage rates. There is nothing in 
the language of the RFP or Labor regulation 29 CFR 4.6(b) which 
imposes such a requirement. In any case, we note that the regulation 
and ASPR contract clause use the terms “contract” and “contractor” 
rather than “offer” and “offeror.” We believe this indicates that the 
conforming process is a post, not pre, award procedure. Accordingly, 
Serv-Air’s contention regarding Page’s proposed wage rates as com- 
pared to Serv-Air’s is irrelevant in this context. Serv-Air has not di- 
rected our attention to any precedent contrary to this position and, in 
the absence of a clearer indication that its contention is supportable, 
we find no basis to hold that the Page proposal had to contain con- 
formed wage rates for unlisted employees or that the failure to do so 
rendered its proposal “nonresponsive.” B-167250, November 13, 1969. 
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[[B-176424] 


Contracts—Negotiation—Late Proposals and Quotations—Price 
Reduction 

A late unsolicited price reduction that reflected a potential savings to the 
Government in the procurement of a first article sample and a quantity of Fuze 
Assemblies under the public exigency provision in 10 U.S.C. 2304(a) (2) prop- 
erly was not referred to the Secretary of the Army under paragraph 3—506(c) (ii) 
of the Armed Services Procurement Regulation for consideration on the basis the 
reduction was of extreme importance to the Government and, therefore, the 
contracting officer was not required to reopen negotiations and conduct further 
discussions pursuant to 10 U.S.C. 2304(g), since without clarification as to the 
actions contemplated by the regulation, a monetary savings alone is not sufficient 
to bring a late proposal or modification within the category of “extreme 
importance to the Government.” 
Contracts—Negotiation—Competition—Diseussion With All 
Offerors Requirement—Proposal Revisions 

The reopening of negotiations upon receipt of a late unsolicited price reduction 
from a small business concern in its offer submitted under a request for pro- 
posals that did not provide for a small business set-aside was not required since 
the Small Business Act, 15 U.S.C. 631, although protecting the interests of small 
business concerns, does not impose an obligation on a contracting officer to reopen 
negotiations in an unrestricted procurement, and as negotiations were not 
reopened the cfferer was not prejudiced by the failure to receive notice that its 
late price reduction would not be considered—the notice discrepancy being 
a matter of form—nor was the concern prejudiced by lack of notice of a protest 
made by another offerer of an ambiguity in the solicitation in view of the amend- 
ments issued to correct the ambiguity. 


To the Amron-Orlando Corporation, September 26, 1972: 


This is in reply to your telefax of June 30, 1972, and letters of 
July 20 and August 23, 1972, protesting the award of a contract to 
another firm under request for proposal DAAA21~72—R-0308, issued 
by the Department of the Army, Picatinny Arsenal, Dover, New 
Jersey. 

The solicitation called for a preproduction effort, first article sample 
and a quantity of M567 Fuze Assemblies. The procurement was nego- 
tiated under the “public exigency” provisions permitting negotiations 
as authorized in 10 U.S. Code 2304 (a) (2), and implemented by Armed 
Services Procurement Regulation (ASPR) 3-202.2. (The procurement 
carried an 02 priority rating under the Uniform Materiel Movement 
and Issue Priority System.) Offers were submitted by May 15, 1972, but 
subsequent to this date the solicitation was amended in certain respects 
and offerors were required to acknowledge the changes and submit 
their “best and final” offers by June 2, 1972. An award was made to the 
Bulova Watch Co. on June 26 on the basis of the lowest final offer 
received by June 2, at a fixed price of $1,403,124.91. 

The record shows that by telegram dated June 9, 1972, your firm 
submitted an unsolicited modification which proposed to reduce your 
final price of June 2 by $76,488. This proposed reduction reflects a 
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potential savings to the Government of approximately $44,000 when 
compared to the price at which the award was made to Bulova. 

Essentially, it is your position that pursuant to ASPR 3-506 (c) (ii) 
the Secretary was required to consider the advantages to the Govern- 
ment of your late price reduction and that the rejection of the benefits 
implicit in your late price reduction without further negotiation or 
resolicitation was improper. Specifically, you refer to the following 
benefits which could have been realized as a result of your late low 
offer: (1) a cost savings of at least $44,098 and (2) since your firm 
was a small business and Bulova was not, a reopening of negotiations 
subsequent to your late low offer would have effected a more mean- 
ingful implementation of the policy enunciated in the Small Busi- 
ness Act, 15 U.S.C. 631. In pertinent part the act states that “the 
Government should aid, counsel, assist and protect, insofar as is pos- 
sible, the interests of small-business concerns in order to preserve free 
competitive enterprise, to insure that a fair proportion of the total 
purchases and contracts or subcontracts for property and services for 
the Government . . . be placed with small-business enterprises. . . .” 
Finally, you contend that the reopening of negotiations and the call 
for “best and final” offers by June 2 should not be viewed as a dis- 
cussion such as is contemplated by the provisions of 10 U.S.C. 2304(g) 
and you believe that the agency failed to conduct the discussions re- 
quired by this law. 

ASPR 3-506(c) (ii) provides, in pertinent part, that late proposals 
shall not be considered for award, except where the Secretary con- 
cerned determines that consideration of a late proposal is of extreme 
importance to the Government, as for example where it offers some 
important technical or scientific breakthrough. 

10 U.S.C. 2304(g) providesas follows: 

(g) In all negotiated procurements in excess of $2,500 in which rates or prices 
are not fixed by law or regulation and in which time of delivery will permit, 
proposals, including price, shall be solicited from the maximum number of quali- 
fied sources consistent with the nature and requirements of the supplies or 
services to be procured, and written or oral discussions shall be conducted with 
all responsible offerors who submit proposals within a competitive range, price, 
and other factors considered: Provided, however, That the requirements of this 
subsection with respect to written or oral discussions need not be applied to 
procurements in implementation of authorized set-aside programs or to pro- 
curements where it can be clearly demonstrated from the existence of adequate 
competition or accurate prior cost experience with the product, that acceptance 
of an initial proposal without discussion would result in fair and reasonable 
prices and where the request for proposals notifies all offerors of the possibility 
that award may be made without discussion. 

The record shows that the contracting officer declined to submit 
your late modification, which was approximately $44,000 or 3 per- 
cent below Bulova’s price, to the Secretary, or his delegate, for possi- 
ble consideration under ASPR 3-560(c) (ii), and that he declined to 
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reopen negotiations because of the urgency of the procurement and 
fact that all offerors, including your firm and Bulova, had been af- 
forded an opportunity to submit their “best and final” offers subse- 
quent to the receipt of their initial proposals. It should also be noted 
that all offerors had been advised of the common cutoff date and that 
all modifications received after that date would be treated as late 
proposals. 

You have taken the position that the contracting officer’s handling 
of this matter amounts to an abuse, or unsound exercise, of discre- 
tion and, as such, is arbitrary and/or capricious. You regard the 
minimum savings of $44,098 as sufficiently significant to have ob- 
ligated the contracting officer to attempt to realize those savings. You 
note that 17 days elapsed from the date of your late proposal and the 
date of award to Bulova, implying that sufficient time existed during 
which another round of offers could have been sought. With respect to 
the requirement in 10 U.S.C. 2304(g) for conducting discussions you 
submit “that the only meaningful definitions of NEGOTIATIONS 
and/or DISCUSSIONS connote verbal intercourse, dialogue, de- 
bate, a two-way give-and-take exchange of information” and in no 
way can one correctly interpret either of these terms to connote 
“silence.” You say silence is precisely what your company received 
during this “negotiated” procurement. 

We cannot agree with your interpretation of the provisions of 10 
U.S.C. 2304(g) relating to the conduct of discussions. The absence 
of oral discussions is inconsequential since the cited provision itself 
also provides in the alternative for written discussions. In addition, 
we have held that a letter extending an opportunity to revise initial 
proposals as a result of a change in requirements, and the offerors’ 
responses thereto, meet the requirement for “discussions” as set out 
in 10 U.S.C. 2304(g). See B-170297, May 26, 1971. It should be noted, 
however, that the cited decision expressly states that the holding was 
not intended to discourage more extensive negotiations of price in 
similar situations nor to imply that they would be inappropriate. 
Although we have observed that “negotiation” generally implies a 
series of offers and counteroffers until a mutually satisfactory agree- 
ment is concluded by the parties (45 Comp. Gen. 417, 427 (1966) ), we 
have recognized that such a meaning is not denoted in the above 
statutory references to discussions and that a series of offers is not 
essential for compliance with those provisions. B-164688, October 2 
1968. 

As to whether negotiations should have been reopened after receipt 
of your late modifications of June 9, the above-cited regulation ASPR 
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3-506 (c) (ii) ) does not state that the contracting officer must refer all 
late proposals and modifications (ASPR 3-506(c)(g)) to the Sec- 
retary, and the example shown therein of “extreme importance to the 
Government” is an important technical or scientific breakthrough. 
While our decision, 47 Comp. Gen. 279 (1967), which you cite, ex- 
presses the view (at pages 283 and 284) that the provisions of ASPR 
3-506 were not intended to preclude the opening of negotiations 
upon receipt of a late modification which indicated such negotiations 
would be advantageous (pricewise) to the Government, our analysis 
of portions of the history leading up to the promulgation of the regu- 
lation (as since furnished this Office by the Department of the Navy) 
requires the conclusion that an indicated monetary savings, alone, 
was not considered sufficient to bring a late proposal or modification 
within the category of “extreme importance to the Government.” 
Although we recognize that contracting officers have, on occasions, 
referred late modifications to the Secretary under that regulation, 
on the basis of substantial prospective savings to the Government, we 
cannot conclude that the regulation requires, or was intended to re- 
quire, the contracting officer to submit late price modifications to the 
Secretary and, as you contend, that such a nonreferral constitutes an 
arbitrary or capricious action by the contracting officer. 

In this connection, our records indicate that the uncertainty among 
contracting officers as to whether any late price modifications should 
be referred to the Secretary, on the basis of ASPR 3-506(c) (ii), is 
well known to the agencies concerned, and consideration has been 
given for several years by the appropriate officials to modifying the 
regulation to clarify the action to be taken when late proposals or 
modifications indicate that negotiations, or further negotiations, may 
obtain savings to the Government. 

In view of the foregoing, we find no adequate basis in this case for 
questioning the efficacy of the competition. The record shows that 
seven proposals were considered for award on June 2 and that your 
“final” bid of June 2 was only 2.3 percent greater than Bulova’s low 
bid. In our view, the record does not present a firm basis on which to 
question the reasonableness of the contract price, even though it may 
not have been the lowest possible price obtainable through further 
negotiations. 

In this connection, we note that consideration of your late price 
modification would have required the establishment of a new cutoff 
date for further negotiations and submission of final offers during 
which time the price shown in your modification could have been 
amended so as to dissolve the indicated savings. Moreover, we are 
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informally advised that this requirement was such that it could have 
been formally advertised but for the urgency and, therefore, the re- 
opening of negotiations would simply have amounted to another re- 
quest for “best and final” offers. Even though we do not believe it is 
established that further negotiations could not have been concluded 
and the award made within the 2-week period between the time your 
late price reduction was received and the time of award to Bulova, 
we find no clear basis for concluding that the contracting officer im- 
properly made the award on the basis of the “best and final” offer re- 
ceived by June 2. 

As to your contention that the contracting officer failed to consider 
or to discharge his obligations under the Small Business Act, we see 
no basis for construing the above-quoted policy enunciated in 15 
U.S.C. 631 of protecting the interests of small business concerns, as 
imposing an obligation to reopen negotiations in unrestricted procure- 
ments. Moreover, the procedures governing contract awards to small 
business firms make no provision for such action. See ASPR 1-700, 
et seq. 

You also contend that you were improperly denied prompt notice 
that the contracting officer did not intend to consider your late price 
reduction, which notice you claim is required by ASPR 3-506(d). 
This regulation provides, as follows: 

Except where only one proposal is received, all late offerors shall be promptly 
notified that their proposals were received late and that their proposals will 
be evaluated but not considered for award unless found to qualify under one 
of the exceptions in (c) (ii) and (iii) above. Where it is not clear from avail- 
able information whether the exception in (c) (iii) above applies, the notifica- 
tion shall include the substance of the notice in 2-303.6 (appropriately modified 
to relate to proposals and, if necessary, to telegraphic proposals). 

We do not agree with your interpretation that the above-quoted 
regulation required notification of the decision not to consider your 
late proposal for award for failure to qualify under the criteria 
in (c) (ii). All that was required under this regulation was notice that 
your proposal was received late and would be evaluated pursuant to 
the criteria in (c) (ii), not notice of the results of that evaluation. 
Since we have concluded that the contracting officer did not act 
improperly in not reopening negotiations, we do not find that you were 
prejudiced by your failure to receive the notice contemplated by the 
regulation and the deficiency is therefore regarded as a matter of form 
rather than a material factor affecting the validity of the award. 

Finally, you have protested the fact that you were not given notice 
of a protest of an ambiguity in the solicitation by another offeror, 
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Maxson Electronics Corporation, which you allege was required 
pursuant to the provisions of ASPR 2-407.8(a) (3). This regulation is 
made applicable to negotiated procurements by ASPR 3-509 and pro- 
vides as follows: 

Other persons, including bidders, involved in or affected by the protest shall 
be given notice of the protest. They shall also be advised that they may submit 
their views and relevant information to the contracting officer within a specified 
period of time, normally within one week, and that copies of such submissions 
should be furnished directly to the General Acounting Office when the protest 
has been filed with that office. 

The record indicates that Maxson obtained a resolution of its com- 
plaints with the contracting agency, which resulted in the issuance 
of Amendments Nos. 5, 6 and 7 to the solicitation and the withdrawal 
of the protest shortly after the closing date for negotiations. Our bid 
protest procedures and standards (see 4 CFR 20.2) encourage such 
resolutions. Moreover, as to preaward protests, ASPR 2-407.8(b) pro- 
vides for notice of protest to affected offerors “in appropriate cases,” 
such as when the contracting officer determines to withhold the award 
pending disposition of the protest. Where, as here, remedial action 
was taken by the agency to correct the alleged ambiguities in the solici- 
tation and the protest was resolved administratively by amendments 
to the solicitation, with all parties being required to submit their final 
offers on an identical basis, it does not appear that you were prejudiced 
even if it could be concluded that notice of the protest should have 
been given the other offerors under the regulations. Accordingly, your 
protest is denied. 
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[ B-115505 J 


Retirement — Civilian — Annuities — Forfeiture — Persons Con- 
victed of Certain Offenses 


The interest included in the awards of retroactive payments of Civil Service 
annuities to the plaintiffs in 338 F. Supp. 1141, from date of eligibility to date 
of judgment—awards based on the fact the so-called Hiss Act, as amended, 5 
U.S.C. 8311 et seq. under which the payments were withheld was an ez post facto 
law that punished the plaintiffs for conduct that occurred prior to its enactment— 
is payable, together with the annuities, from the Civil Service Retirement and 
Disability Fund and not from the permanent indefinite appropriation for judg- 
ments contained in 31 U.S.C. 724a, since the interest is part of the damages 
awarded. However, as interest is payable only when provided for in statutes 
and contracts, in the absence of a court decision to the contrary, the obligation 
to pay interest does not extend to those individuals who did not sue but by 
virtue of 338 F. Supp. 1141 are entitled to retroactive payment of annuity. 


To the Chairman, United States Civil Service Commission, October 4, 
1972: 


Your letter of July 28, 1972, requests, in effect, the decision of this 
Office as to whether interest payments ordered by a United States 
District Court to be paid to Mr. Alger Hiss and Mr. Richard Stras- 
burger shonld be made from the Civil Service Retirement and Disabil- 
ity Fund (Retirement Fund) or from the permanent indefinite 
appropriation for judgments contained in 31 U.S. Code 724a. 

On March 3, 1972, a three-judge United States District Court in Hiss 
v. Hampton, 338 F. Supp. 1141 (D.C.D.C. 1972), determined that the 
so-called Hiss Act, as amended, 5 U.S.C. 8311 e¢ seg., was an ex post 
facto law punishing the plaintiffs in that case, Alger Hiss and Richard 
Strasburger, for conduct which had occurred prior to September 1, 
1954, the date of enactment of that law. The court therefore ordered the 
Civil Service Commission to pay annuities plus interest to the plain- 
tiffs, computed from the date when Hiss and Strasburger became eligi- 
ble, respectively, for Civil Service annuities. You state that the Com- 
mission interprets this case as rendering ineffectual any Commission 
imposed denials of annuities to individuals who violated the provisions 
of the Hiss Act prior to September 1, 1954. Accordingly, it is your 
position that these individuals are entitled to Civil Service annuities 
retroactively from the date each became eligible for receipt of his 
annuity, but that since the court ordered payment of the accrued 
annuity with interest only with respect to the plaintiffs in this case, 
the Commission, in the absence of a court decision to the contrary, does 
not believe the obligation to pay interest extends with respect to those 
individuals who did not sue. 

The question raised in your letter is whether the funds to pay the 
interest owing to Hiss and Strasburger should come from the Retire- 
ment Fund or from the permanent indefinite appropriation for judg- 
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ments, 31 U.S.C. 724a. You state that the Commission’s view is that 
while the accrued but unpaid annuities should be paid from the Re- 
tirement Fund, there is no authority to expend money from the Fund 
to pay interest on annuities. The Commission’s reasoning, as described 
in your letter, is as follows: 


The Fund is appropriated for the payment of benefits as provided by subchapter 
III of chapter 83 of title 5, United States Code, by virtue of 5 U.S.C. § 8848(a) 
(1) (A). The benefits as provided by this subchapter include annuities and lump- 
sum benefits, which may include interest under circumstances such as are speci- 
fied in 5 U.S.C. § 8331(8) (C). Since no provision exists for the payment of inter- 
est on annuities, such interest is not a benefit provided by said subchapter and the 
Fund is not appropriated for the payment of interest on annuities. 

We are presenting the Commission’s interpretation of the retirement law for 
your consideration in the issuance of a settlement certificate by the General 
Accounting Office in the Hiss and Strasburger cases. 

It is our opinion that the interest due is payable under 31 U.S.C. § 724a, which 
states in pertinent part : 

“There are appropriated, out of any money in the Treasury not otherwise 
appropriated * * * such sums as may * * * be necessary for the payment, not 
otherwise provide (sic) for, as certified by the Comptroller General, of final 
judgments, * * * which are payable in accordance with the terms of section 
2414, 2517, 2672, or 2677 of title 28, together with such interest * * * as may be 
specified in such judgments * * *” (The first proviso to section 724a is inap- 
plicable here since the basis of the Court’s jurisdiction in this case was 28 U.S.C. 
§ 13831(a).) [Italie supplied.] 

Since’ payment of interest from the Fund is “not otherwise provide (sic) 
for” in this case, we think the interest should be paid from the Judgment Fund. 


The Retirement Fund is appropriated by 5 U.S.C. 8348(a) for the 
payment of benefits provided in subchapter 3 of chapter 83 of Title 5, 
U.S. Code, and for the administrative expenses incurred by the Civil 
Service Commission in placing in effect each annuity adjustment 
granted under 5 U.S.C. 8340, and the Fund is made available, subject 
to such annual limitation as the Congress may prescribe, for any ex- 
penses incurred by the Commission in connection with the administra- 
tion of this chapter and other retirement and annuity statutes. 

The Retirement Fund has been held by this Office to be available for 
the payment of judgments. Therefore, as stated in your letter, the 
accrued but unpaid annuities due Hiss, Strasburger, and others simi- 
larly situated should be paid from the Retirement Fund. Moreover, it 
is our opinion that the interest due Hiss and Strasburger from what the 
court has determined to be a wrongful withholding of their annuity is 
a part of the damages awarded in the judgment and, as such, should 
also be paid out of the Retirement Fund. We might point out that this 
result would appear to be equitable since presumably the Retirement 
Fund earned interest through investments under 5 U.S.C. 8348(c) on 
the annuities withheld from Hiss and Strasburger. Of course, since it is 
well established that interest is payable by the Government only where 
provided for in statutes and contracts, we agree with the Commission 
that, in the absence of a court decision to the contrary, the obligation 
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to pay interest does not extend to those individuals here involved who 
did not sue. 

Accordingly, it is our opinion that the court ordered interest due 
Hiss and Strasburger, computed from the date when each became 
eligible for Civil Service annuities until the date of the judgment, 
should be paid from the Retirement Fund and not from the fund 
authorized in 31 U.S.C. 724a for the payment of judgments not other- 
wise provided for. 


[ B-151106 J 


Fees—Passports—Locally Hired Overseas Employees 


The expense of obtaining passports and photographs for the passports for him- 
self and dependents, where no immediate travel is contemplated, by a locally 
hired employee with whom a transportation agreement was executed in accord- 
ance with paragraph C4002-3 of the Joint Travel Regulations (JTR), Volume 2, 
and who has earned renewal agreement travel (C4001, JTR), is reimbursable 
pursuant to C9010-2, JTR, even though actual travel may not occur and the regu- 
lation does not expressly cover locally hired American citizens or their de- 
pendents, in view of the fact that a locally hired employee who meets the 
conditions of eligibility for renewal agreement travel is generally entitled to 
the same benefits as an employee recruited stateside who is required to renew 
his passport as a result of continued employment in a foreign area. 


To Y. Nakashima, Department of the Air Force, October 4, 1972: 


We refer to your letter of May 2, 1972, reference ACFPT, which 
was forwarded June 5, 1972, to this Office through the Per Diem, 
Travel and Transportation Allowance Committee, and assigned 
PDTATAC Control No. 72-20, regarding the entitlement of Mr. 
Shuichi Ono, presumably an American citizen, to reimbursement 
of amounts paid incident to obtaining passports for himself and his 
three sons. Mr. Ono is a local hire with whom a transportation agree- 
ment was executed in accordance with paragraph C4002-3 of the Joint 
Travel Regulations (JTR), Volume 2, and who has earned renewal 
agreement travel pursuant to the provision of paragraph C4001, JTR. 
He, however, contemplates no such travel at this time. 

Mr. Ono has claimed reimbursement for the $12 passport fee for 
himself and for each of his three sons, as well as for the $3.23 per 
person cost of photographs incident to obtaining those passports. 
His claim is for a total of $60.90 and is made pursuant to the authority 
of paragraph C9010-2 of JTR, and paragraph 40250 of Air Force 
Manual (AFM) 177-103. You express doubt as to the propriety of 
reimbursement of those expenses under the cited regulations. 

Paragraph C9010-2 of JTR provides for reimbursement of expenses 
of obtaining or renewing a passport as follows: 


2. CONTEMPLATED OFFICIAL TRAVEL, PASSPORTS AND VISA FEES 
a. General. Any employee who is officially required to obtain or renew a pass- 
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port or visa may be reimbursed for the expense incurred for the issuance or 
renewal of a passport or visa, notwithstanding that actual travel may not occur. 
This authority for reimbursement includes an employee required to renew his 
passport as a result of continued employment in an overseas area to which he 
was transported at Government expense. It also includes the type of employee 
described in subpar. b. Public Voucher for Purchases and Services Other Than 
Personal (Standard Form 1034) will be used for such reimbursement claims. 
Supporting authority will be included or attached. The appropriation citation 
will be that current at the time the expense is incurred. Prior fund citation 


approval is required. 

b. Passport and Visa for Emergency Technical Support Personnel. When an 
activity is required to have emergency technical support personnel available for 
official travel on short notice, and such personnel are directed in writing by 
the responsible commanding officer to maintain current passports or visas in 
contemplation of such travel, claims for fees paid are allowable whether or not 
actual future travel is performed. 


Paragraph 40250(c) of AFM 177-103 provides as follows: 


ce. Voucher Forms. When dependents’ expenses are reimbursable, use DD Form 
1351-4 for payment. When members perform the travel, use DD Form 1351-2. 
When members have obtained passports or visas pursuant to orders of com- 
manders, for future travel per AFM 211-2 payment will be by SF 1034, “Public 
Voucher for Purchases and Services Other Than Personal,” or through use of 
imprest funds. The rules for preparing and processing SF 1034 are similar to 
those in chapter 1, part four. SF 1084 is shown in figure 2-15, part two, AFM 
177-102. Imprest fund payments are described in ASPR 3-607. Receipt will be 
required for any item claimed in excess of $15. 

There is no indication that Mr. Ono has any official responsibility 
for emergency technical support. Thus, subparagraph (b) of para- 
graph C9010-2, JTR, is not here relevant and Mr. Ono’s claim, if 
proper, would appear to fall within the scope of subparagraph (a). 
Had Mr. Ono been recruited in the United States rather than locally 
there would appear to be no question, in view of the language of the 
second sentence of subparagraph (a), but that he would be entitled 
to reimbursement for the expense of renewing at least his own passport. 

Inasmuch as Mr. Ono was not transported at Government expense 
to the foreign area, but hired locally, the determination as to his en- 
titlement to reimbursement of the amount claimed is dependent upon 
whether he was “officially required” to renew the passports, as that 
phrase is used in the quoted regulation. Variant views are expressed in 
in the file supporting the request for our decision. It is suggested on 
the one hand that the regulation requires as a condition to entitlement 
that travel be contemplated, or more narrowly construed, that it is 
restricted in application to employees who are required to travel in 
connection with their overseas employment. On the other hand, it is 
pointed out that the regulation may be construed to permit reimburse- 
ment to an employee who is officially required to renew or obtain a 
passport irrespective of whether any travel is undertaken or 
contemplated. 

In regard to this Jatter view. we note that emplovees and denendents 
of employees of civilian components of the U.S. Forces in Japan are 








Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 179 


required under the “Agreement Regarding Status of the United 
Nations Forces in Japan” (SOFA), 5 USTA 1123, TIAS 2995, 
February 19, 1954, to have valid passports in their possession for 
purposes of identification. Article III of SOFA provides in part 
as follows: 

5. Members of civilian components shall have their status and the organization 
to which they belong described in their passports. Dependents shall have their 
status described in their passports. 

6. For purposes of their identification while in Japan, members of the civilian 
components and dependents shall, on demand of the appropriate Japanese au- 
thorities present their passports within a reasonable time. 

That requirement is implemented in 5 Air Force Regulation 30-3, 
effective April 20, 1970. 

We point out that a U.S. citizen who is hired locally and who meets 
the conditions of eligibility for renewal agreement travel is generally 
entitled to the same benefits as an employee recruited stateside. By its 
express terms, the authority for reimbursement of passport fees in- 
cludes employees recruited stateside who are required to renew pass- 
ports as a result of their continued employment in the foreign area. 
Therefore, while not expressly covered by the regulation, our view 
is that passport expenses of U.S. citizens hired locally who are entitled 
to renewal agreement travel and/or return transportation are properly 
for payment. 

While reimbursement for the expense of passports required to be 
renewed for dependents is not expressly authorized by the JTR, we 
consider that such is an appropriately reimbursable administrative 
expense. 

Mr. Ono’s voucher, with attachments, is returned herewith and may 
be processed for payment of the passport expenses in accordance with 
the above. 


[ B-114874] 


Postal Service, United States—Appropriations—Transferred From 
Post Office Department—Lapsed Appropriations Disposition 


Refunds of transportation charges paid from funds appropriated to the former 
Post Office Department for fiscal year 1970, and obligated funds for 1970 and prior 
fiscal years transferred to the Postal Service and then deobligated are for rever- 
sion to the general fund of the Treasury pursuant to 31 U.S.C. 701(a) (2) and 
not to the Postal Service Fund as 39 U.S.C. 410(a) of the Postal Reorganiza- 
tion Act, which exempts the Postal Service from Federal laws dealing with 
budgets or funds, was not effective until July 1. 1971, and, therefore, appro- 
priations to the former Post Office Department are subject to 31 U.S.C. 701-708 
prescribing the closing of appropriation accounts available for obligation for a 
definite period. and providing for reversion to the general fund of the Treasury. 
and the lapsed appropriations of the Post Office Department may not be con- 
sidered assets of the Postal Service in the absence of specific provisions in the 
act to this effect. 


522-985 O- 74- 14 











180 DECISIONS OF THE COMPTROLLER GENERAL [52 


To the Postmaster General, October 5, 1972: 


In looking into the values of assets and amounts of liabilities trans- 
ferred to the Postal Service from the former Post Office Department, 
by letter of April 12, 1972, we requested your views regarding the dis- 
position of refunds of certain transportation charges paid from funds 
appropriated to the former Post Office Department for fiscal year 
1970. Also, we requested your views as to the disposition of funds re- 
maining where obligations incurred in fiscal year 1970 and prior years 
are liquidated in amounts less than the amounts originally obligated 
(deobligations). The amounts originally obligated in those prior years 
but not expended were transferred to the Postal Service at the time 
of commencement of operations for the purpose of liquidating such 
obligations incurred by the former Post Office Department. 

In reply thereto, your General Counsel by letter of September 12, 
1972, states it to be the view of the Postal Service that both—the re- 
funds and deobligations—are for payment into or remain a part of 
the Postal Service Fund (Fund), respectively, rather than to be subject 
to reversion to the general fund of the Treasury. 

At the outset the General Counsel points out that one of the major 
purposes of postal reorganization was to eliminate restraints imposed 
on postal operations by laws relating to budgets and funds having 
Government-wide application as evidenced by 39 U.S. Code 410(a) 
of the Postal Reorganization Act which provides in pertinent part 
that “no Federal law dealing with * * * budgets, or funds * * * shall 
apply to the exercise of the powers of the Postal Service.” Conse- 
quently, he states that if refunds or deobligations are subject to rever- 
sion to the general fund of the Treasury, a provision of law in the 
Postal Reorganization Act must be found which establishes the re- 
quirement that the funds revert. He notes that not only is there no 
such provision in the Postal Reorganization Act but that the act 
provides for the intermingling of moneys in the Fund and for the 
availability of moneys in the Fund generally “to carry out the purposes, 
functions, and powers authorized by this title.” 39 U.S.C. 2003 (a). 

Concerning specifically the disposition of refunds the General Coun- 
sel refers to 39 U.S.C. 2003 which establishes the Fund and to 39 
U.S.C. 2003 (b) (5) which provides for deposit into the Fund of “any 
other receipts of the Postal Service.” He contends that these refunds 
on postal contracts represent receipts of the Postal Service and thus 
ure required to be deposited into the Fund and, once so deposited, may 
be withdrawn only “to carry out the purposes, functions, and powers” 
of the Postal Service. 39 U.S.C. 2003(a). In addition, he points out 
that the Postal Reorganization Act transferred to the Postal Service 
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“all contracts” and “all other property and assets of the former Post 
Office Department.” 39 U.S.C. 2002(c) (5), (6). 

In summary, it is stated these refunds constituted assets which, in 
the opinion of the Postal Service, were transferred to the Postal Serv- 
ice at the time of commencement of operations on July 1, 1971, and 
for the reasons stated above, must therefore remain with the Service. 

The General Counsel states that the result as to deobligated funds 
is similar. Relative to such deobligations it is stated that— 


Section 2002(a) (2) of title 39, United States Code, provides for the transfer 
to the Postal Service at the time of the commencement of operations of certain 
appropriated funds and all liabilities chargeable thereto, which “shall become 
assets and liabilities, respectively, of the Postal Service.” The Act explicitly 
provided for the deposit of the transferred appropriated funds in the Postal 
Service Fund, requiring that there “shall be deposited in the Fund, subject to 
withdrawal by check by the Postal Service * * * the balance in the Post Office 
Department Fund * * *” 39 U.S.C. § 2003(b) (6). As indicated above, the Act 
provides that moneys in the fund are available to the Postal Service “to carry 
out the purposes, functions, and powers authorized by this title.” 39 U.S.C. 
§ 2003(a). Obviously, one of the “purposes, functions, and powers authorized by 
this title’ would be the liquidation of liabilities chargeable to appropriations 
transferred to the Postal Service under section 2002(a) (2). There is, however, 
clearly no requirement that all liabilities be liquidated in the amount at which 
they were valued at the time of the commencement of operations. To the extent 
that liabilities can be liquidated for lesser amounts, moreover, transferred funds 
would be available for expenditure on other valid postal purposes. The con- 
tinuing availability of the moneys in the Postal Service Fund is underscored, 
moreover, by the provision in section 2003(a) that the moneys are available 
for expenditure for valid postal purposes “without fiscal-year limitation.” It 
would appear that a requirement that deobligated funds revert to the general 
fund of the Treasury would have the effect of imposing a fiscal-year limitation 
on some of the moneys in the Postal Service Fund. 


The matters here under consideration are closely related to the dis- 
position of obligated and unobligated balances of fiscal year 1970 and 
prior appropriations made to the former Post Office Department, con- 
sidered in our decision of June 28, 1971, 50 Comp. Gen. 863. 

In that decision we referred to section 1(a) of the act of July 25, 
1956, 70 Stat. 647, as amended, 31 U.S.C. 701, which provides as 
follows: 


(a) The account for each appropriation available for obligation for a definite 
period of time shall be closed as follows: 

(1) On June 30 of the second full fiscal year following the fiscal year or years 
for which the appropriation is available for obligation, the obligated balance 
shall be transferred to an appropriation account of the agency or subdivision 
thereof responsible for the liquidation of the obligations, in which account shall 
be merged the amounts so transferred from all appropriation accounts for the 
same general purposes ; and 

(2) Upon the expiration of the period of availability for obligation, the un- 
obligated balance shall be withdrawn and, if the appropriation was derived in 
whole or in part from the general fund, shall revert to such fund, but if the 
appropriation was derived solely from a special or trust fund. shall revert, unless 
otherwise provided by law, to the fund from which derived: Provided, That 
when it is determined necessary by the head of the agency concerned that a 
portion of the unobligated balance withdrawn is required to liquidate obligations 
and effect adjustments, such portion of the unobligated balance may be restored 
to the appropriate accounts. 
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In construing the above provisions of law we stated that— 


Since the obligated balances of such prior year appropriations can be used 
only to liquidate such prior year obligations and since the unobligated balances 
thereof have reverted to the general fund of the Treasury, and thus are not 
available to the Post Office Department except as such amounts may be needed to 
liquidate such prior year obligations, the unobligated balances may not be with- 
drawn from the Treasury except pursuant to an appropriation made by law. 
See Article I, section 9, Clause 7, of the Constitution of the United States. Con- 
sequently, and since section 2002(a) (2) does not in specific terms appropriate to 
the Postal Service the unexpended unobligated balances of fiscal year 1970 and 
prior year appropriations made to the Post Office Department and returned to 
the general fund of the Treasury as required by law, it may not be construed as 
having done so in view of section 9 of the act of June 30, 1906, 34 Stat. 764, 81 
U.S.C. 627, which provides that no act of Congress shall be construed to make an 
appropriation out of the Treasury of the United States “Unless such act shall, 
in specific terms, declare an appropriation to be made.” See 13 Comp. Gen. 77 
(1983). The Postal Service, however, may exercise the right to have such un- 
obligated balances restored to the extent provided in the cited act of July 25, 
1956, for the liquidation of valid obligations against prior year appropria- 
tions. * * * 


With respect to the purpose of section 2002(a) (2) of the Postal 
Reorganization our views are stated therein as follows: 


In view of the fact that under the provisions of section 15(a) of the Postal 
Reorganization Act, the Board of Governors could have provided that the Postal 
Service begin operations during the course of a fiscal year as well as at the 
beginning of a fiscal year, it seems evident that.the language contained in 
section 2002(a)(2) was primarily intended to permit the Postal Service to 
utilize the obligated and unobligated portion of appropriations that on the date 
of transition were otherwise available to the Post Office Department in order that 
the Postal Service might liquidate the obligations incurred against such appro- 
priations and that it might finance its operations to the end of the fiscal year 
from the unobligated portion. 


Concerning such decision the General Counsel states that—- 


Insofar as the argument for the reversion of funds under sections 701 and 
703 of title 31, United States Code, rests upon the decision of the Assistant 
Comptroller General cited above that withdrawn unexnended unobligated balances 
are available to the Postal Service only as restorations and as limited by the 
provisions of sections 701-708 of title 31, United States Code, the position of 
the Postal Service would not be in agreement with the opinion of the Assistant 
Comptroller General. Section 2002(a)(2) requires the transfer to the Postal 
Service of all “unexpended balances of appropriations * * * available to the 
former Post Office Department * * *” The plain meaning of these words is, 
in our oninion, that appropriations which the former Post Office Department 
had available to it—including any withdrawn unexpended unobligated balances 
of appropriations which were available for restoration—would be transferred 
without limitation to the new Postal Service. 


While we agree with the General Counsel that under 39 U.S.C. 
410(a) laws concerning funds and budgets do not apply to the Postal 
Service so that sections 701-708 of Title 31, U.S. Code. are not appli- 
cable to funds of the Postal Service, section 410(a) was not effective 
until July 1, 1971, and consequently the appropriations of the former 
Post Office Department for fiscal year 1970 and prior vears were 
subject to the provisions of law in effect prior to that date, section 
410(a) having no retroactive effect. 
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Consequently, we cannot agree with the views of the General Counsel 
that 31 U.S.C. 701-708 is not applicable here in that the refunds and 
deobligations here involved represent collections and unexpended- 
unobligated balances relating to fiscal year 1970 and prior year appro- 
priations and therefore were not assets of the former Post Office 
Department (except that the amounts could be restored, if appropriate, 
to liquidate obligations) and could not therefore be transferred to 
the Postal Service. 

As noted above 31 U.S.C. 701(a) (2) provides that upon expiration 
of availability for obligation [June 30, 1970, or June 30 of prior years] 
the unobligated balance of the appropriation shall revert to the general 
fund of the Treasury. 

We believe it also pertinent that 31 U.S.C. 701(c) provides that the 
obligated balance of an appropriation account [see 31 U.S.C. 701 
(a) (1)] as of the close of the fiscal year shall be the amount of un- 
liquidated obligations applicable to such appropriations, Jess the 
amount collectible as repayments to the appropriation, and that collec- 
tions not received until after the transfer of the obligated balance as 
required by 31 U.S.C. 701(a) shall be credited to the account [“M” 
account] into which the obligated balance has been transferred, and 
that 31 U.S.C. 701(d) requires that the withdrawals made pursuant to 
subsection (a) (2) be accounted for and reported as of the fiscal year 
in which the appropriations concerned expire for obligation. It thus 
is necessary to credit the repayments to such prior year merged 
obligated balances so that the amount thereof will be equal to the 
recorded obligations under each prior year appropriation. 

We believe that these provisions together with 31 U.S.C. 703(a) 
which requires that these accounts be reviewed at least each fiscal 
year and any undisbursed amounts therein in excess of the obligated 
amounts pertaining thereto be transferred to the general fund of the 
Treasury, clearly require that any amounts otherwise properly credit- 
able to the lapsed appropriations of the former Post Office Depart- 
ment may not be considered to be assets of the Postal Service. As 
indicated in our earlier decision referred to above we find no language 
in the Postal Reorganization Act that can be construed as making an 
appropriation of these unexpended and unobligated balances of prior 
year appropriations to the Postal Service. 

To adopt the General Counsel’s view that section 410(a) of the 
Postal Reorganization Act makes 31 U.S.C. 701-708 inapplicable to 
such lapsed appropriations of the former Post Office Department 
would be to require the nullification of all action theretofore taken 
with respect to such funds and to require that the unexpended and 
unobligated balances of all prior years’ appropriations made to the 
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Post Office Department transferred to the general fund of the Treasury 
since 1956 now be withdrawn from the general fund of the Treasury 
and credited to the Postal Service Fund. It also would follow from the 
General Counsel’s view that all liabilities chargeable to such prior year 
appropriations would become liabilities of the Postal Service. It would 
be inequitable to permit the Postal Service to keep the repayments and 
excess obligations on individual transactions, but require that any 
deficiencies under such merged accounts remain as liabilities of the 
United States. 

We find nothing in the Postal Reorganization Act or in its legisla- 
tive history to suggest such results. Accordingly, it is our view that 
unexpended and unobligated balances of fiscal year 1970 and prior 
years’ appropriations, and refunds or collections applicable thereto, 
become assets of the Postal Service only to the extent that they were 
assets of the Post Office Department subject to the provisions of 31 
U.S.C. 701-708. In other words, these 1970 and prior year funds were 
assets of the Post Office Department only to the extent needed to 
liquidate prior year obligations; all collections related to such prior 
year funds were required to be deposited into such merged prior year 
funds; any excess amounts not needed to liquidate such obligations 
being for deposit into the general fund of the Treasury; and the 
right to restore any unobligated amounts to meet any deficiencies under 
such prior year merged account. 


[ B-176392 J 


Bonds—Bid—Deficiencies—More Than One Surety 


A bidder required to furnish a bid guarantee in the penal sum of only $300,000 
who submitted a bond signed by two sureties—one having a net worth of $625,500, 
the other $27,500—was a responsible bidder whose bid should not have been re- 
jected. Even though one of the sureties did not show on his Affidavit of Individ- 
ual Surety at bid opening a net worth at least equal to the penal sum of the bid 
bond, the bond itself is enforceable and the bidder is considered to have tendered 
a valid bid bond, executed by sureties that are jointly and severally liable in a 
penal sum sufficient to satisfy the requirements of the solicitation. Moreover, 
as the net worth information does not relate to bid responsiveness but rather to 
the responsibility of the surety, the rejected bid may be considered on the basis 
of the corrected affidavit submitted by the deficient surety. 


Bonds—Bid—Surety Requirements—At Least Two Individual 
Sureties 


Absent the safeguards in the case of an individual surety that is prescribed by 
Treasury Department Circular 570 (31 CFR part 223), for a corporate surety, and 
covered by paragraph 10-201.2(a) ('2) of the Armed Services Procurement Regu- 
lation, the Defense Department requirement that there be at least two individual 
sureties possessing the requisite worth is a valid and well-founded protective 
measure. 
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Bonds—Bid—Penal Sum—Performance and Payment Bonds 
Comparison 

The fact that the penal sums of performance and payment bonds are required in 
lesser amounts than the sum stated for the bid guarantee in an invitation for bids 
is not indicative that the bid guarantee requirement was excessive where the 
contracting officer exercised his discretion under paragraph 10-102.3 of the 
Armed Services Procurement Regulation by requiring the bid bond to be in an 
amount not less than 20 percent of the bid price. Furthermore, the complaint in 
the matter having been filed after bid opening, it is untimely under section 20.2 
of the Interim Bid Protest Procedures and Standards of the United State General 
Accounting Office (Title 4 of the Code of Federal Regulations) which prescribes 


that a protest of an impropriety that is apparent before bid opening must be filed 
prior to bid opening. 


To the Secretary of the Army, October 10, 1972: 


Reference is made to letter SAOAS(I&L)-—MO dated July 18, 1972, 
from the Assistant Deputy for Materiel Acquisition, Office of the As- 
sistant Secretary, reporting on the protest of Jets Services, Inc., against 
the rejection of its bid under invitation for bids (IFB) No. DABF07- 
72-B-0150, issued by the Department of the Army, Procurement Divi- 
sion, Fort Ord, California. 

By reason of the withdrawal of the low bid, Jets Services became the 
low, eligible bidder at an estimated total bid of $1,505,866.80, or 
$253,234.80 less than that bid by the next eligible bidder. The contract- 
ing officer rejected the bid of Jets Services as nonresponsive for failure 
to comply with the bid guarantee provisions of the IFB and the Armed 
Services Procurement Regulation (ASPR). 

Paragraph C-28 of the solicitation advised bidders that a bid guar- 
antee in a penal sum equal to 20 percent of the bid price, or $300,000, 
whichever is less, was required with each bid. Since 20 percent of the 
price bid by Jets Services exceeded $300,000, the latter represents the 
penal amount of the bid guarantee for the firm. Jets Services elected to 
submit in response to the bid guarantee requirement a bid bond sup- 
ported by two individual sureties in the penal amount of 20 percent of 
its bid price. The required affidavits of the individual sureties disclose 
that one individual surety listed a net worth in excess of the penal 
amount of the bond ($625,500) while the other listed a net worth less 
than the penal amount ($27,500). The rejection by the contracting of- 
ficer of the Jets Services bid was bottomed on the failure of one of the 
individual sureties to have a net worth at least equal to the penal 
amount of the bond. 

In support of this position, the contracting officer and legal officers 
of the Department of the Army invite our attention to the instructions 
on the reverse of the Affidavit of Individual Surety form which clearly 
advise that each individual surety must show net worth in a sum not 
less than the penal amount of the bond. Also, ASPR 10-201.2 provides 
in effect that the contracting officer must ascertain that each individual 
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surety justifies a net worth in a sum not less than the penal amount of 
the bond. Furthermore, the contracting agency advises that regulation 
provides that individual sureties, of which there must be at least two, 
are jointly and severally liable in the event of a default by the prin- 
cipal. It is also pointed out by the agency that ASPR 2-404.2(h), 
ASPR 10-102.5(a) and paragraph C-29 of the IFB require the re- 
jection of a bid not complying with the bid guarantee requirements. 

We do not subscribe to the rationale for bid rejection and, for reasons 
set forth in more detail below, we conclude that the bid of Jets Services 
should not have been rejected as nonresponsive. 

Commencing with our decision at 38 Comp. Gen. 532 (1959), our 
Office has consistently held that the requirement for a bid guarantee or 
bond in a formally advertised procurement, as here, is a material re- 
quirement which cannot be waived. See B-175477, August 3, 1972; and 
46 Comp. Gen. 11 (1966). Since our decision at 38 Comp. Gen. 532, we 
have been confronted with and ruled upon the legal effects of varying 
degrees of bid bond deficiencies. We have remarked that waivable de- 
viations from full compliance with bid bond requirements may not be 
of a character which would result in the Government obtaining less 
than the same full and complete protection as it would have under a 
bond in complete conformity. See B-167787, November 4, 1969. 

In this case, even though one of the two individual sureties proffered 
did not show on his Affidavit of Individual Surety at bid opening a net 
worth at least equal to the penal sum of the bid bond, the bid bond it- 
self is enforceable. Jets Services tendered with its bid an apparently 
valid bid bond, executed by two individual sureties, jointly and sev- 
erally, in a penal amount sufficient to satisfy the requirements of the 
IFB. The failure of one of the two individual sureties to possess the 
requisite net worth at bid opening does not detract from the joint and 
several liability of the sureties on the bid bond. 

Looking further into the bid guarantee requirement, a review of the 
individual affidavit in question and the regulations discloses that the 
contracting officer is not constricted to the four corners of the affidavit 
submitted with the bid bond to determine whether or not a surety pos- 
sesses the requisite net worth. For example, the affidavit of individual 
surety form calls for a certificate of sufficiency executed by, inter alia, 
a bank or trust company officer attesting to the responsibility of the 
surety. The instructions to the affidavit state that further certificates 
showing additional assets or a new surety may be required to assure 
protection of the Government’s interest. Also, ASPR 10-201.2(d) 
permits the contracting officer to require an individual surety to furnish 
additional information on net worth, as well as the use of extrinsic evi- 
dence to assist in a determination of the net worth sufficiency of an indi- 
vidual surety. 








Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 187 


Based on the above, we believe that the matter of the net worth of 
an individual surety on a bid bond is not one relating to the responsive- 
ness of a bid but rather to the responsibility of the surety. The fact 
that an affidavit of an individual surety either has not been filed timely 
or has been filed timely but discloses assets insufficient to cover the 
penal amount of the bond does not affect the actual net worth of the 
surety. Since completion of the surety affidavit is solely for the bene- 
fit of the Government to disclose facts concerning the responsibility of 
the surety, we see no reason why contracting officials should not be 
able to ascertain, after bid opening but subject to the time restraints 
of the procurement, the acceptability of an individual surety based on 
required net worth. See B-172750, September 27, 1971. 

By letter dated August 4, Jets Services forwarded to our Office a 
revised affidavit from the deficient individual surety (enclosed). We 
would have no objection to the consideration of the Jets Services bid 
if a review and investigation of that revised affidavit or any other 
relevant information disclose that the bid is, in fact, supported by at 
least two individual sureties possessing the requisite net worth. 

We take this position notwithstanding the contentions by Jets Serv- 
ices that the Department of Defense arbitrarily requires two indi- 
vidual sureties with a net worth at least equaling the penal sum as 
opposed to the requirement of only one corporate surety. 

To contrast the necessity for only one corporate surety, ASPR 10- 
201.2(a) (2) states that any corporate surety offered for a bond fur- 
nished the Government must appear on the Treasury Department List 
(TD Circular 570) and the amount of the bond must not be in excess 
of the underwriting limits stated in that list. Department of the 
Treasury regulations (31 CFR part 223) provide for strict compliance 
with specific requirements both before and after a corporate surety 
is issued a certificate of authority to do business with the Government 
on bonds and thereby placed on the approved surety departmental 
list—e.g., authorization under a charter or articles of incorporation to 
do business under the provisions of 6 U.S.C. 6-13 covering official 
and penal bonds; financial condition reflecting capital fully paid up in 
cash of not less than $250,000; solvency and financial qualifications ; 
engagement in the business of fidelity insurance and suretyship and in- 
tention to participate actively in the execution of fidelity and surety 
bonds in favor of the United States; safely invested cash capital and 
other funds; filing of annual financial reports; and a limitation of 
risk on outstanding surety obligations. No such established qualifica- 
tions or requirements are necessary when individual sureties are prof- 
fered in support of a bid bond. Absent these safeguards in the case 
of an individual surety, we believe that the Department of Defense 
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requirement that there be at least two individual sureties possessing 
the requisite net worth is ‘a valid and well-founded protective measure. 
In addition, the Jets Services complaint against the alleged excessive 
amount of the bid guarantee as opposed to the lesser penal sums of the 
performance and payment bonds is not persuasive. This is so because 
the contracting officer exercised his discretion under ASPR 10-102.3 
by requiring a bid bond in an amount not less than 20 percent of the 
bid price. In any event, that complaint is untimely under section 20.2 
of our Interim Bid Protest Procedures and Standards, published in 
Title 4 of the Code of Federal Regulations, which provides that “Pro- 
tests based upon alleged improprieties in any type of solicitation which 
are apparent prior to bid opening shall be filed prior to bid opening.” 


[ B-176536 J 


Canal Zone—Employees—Postal—Compensation—Administra- 
tively Fixed 

Postal employees of the Canal Zone Government whose pay rates and increases 
pursuant to 2 C.Z.C. 101 are administratively determined and were in the past 
fixed to. conform with the rates prescribed for Post Office Department employees 
may not be granted the same pay increases provided for Postal Service em- 
ployees, even though the compensation of the Postal Service employees is used 
as a measure of the compensation to be paid Canal Zone postal employees, as the 
increases exceeded the percentage limitation imposed by the wage-price freeze 
instituted on August 15, 1971. Canal Zone employees are executive branch em- 
ployees who come within the scope of 5 U.S.C. 5307, thus making them subject 
to the guidelines on pay increases prescribed in the January 11, 1972 Presidential 
Memorandum. 


To the Governor of Canal Zone Government, October 10, 1972: 

Reference is made to letter dated July 11, 1972, from Charles R. 
Clark, Acting Governor, with enclosures, requesting our decision con- 
cerning increases in compensation which may be prescribed adminis- 
tratively for postal employees of the Canal Zone Government. 

You point out that the employees here involved are not within the 
purview of the statutes that govern the United States Postal Service 
(USPS), 39 U.S. Code 101 e¢ seg., but rather are covered by the Canal 
Zone Code (specifically, 2 C. Z. Code 101-149 and 1131-43). 

In the past the pay rates for the postal employees of the Canal Zone 
Government were traditionally established and adjusted administra- 
tively to conform generally with those rates prescribed for the former 
United States Post Office Department. However, you say that since 
the establishment of USPS a problem has arisen in attempting to 
grant the same increases as those granted by USPS because of the 
wage-price guidelines set forth by the President and the Pay Board. 
Although USPS has granted more than one wage increase to its em- 
ployees since the institution of the wage-price freeze (on August 15, 











Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 189 


1971) with the aggregate thereof exceeding 5.5 percent (stated to 
have ranged from 4.8 percent to 11.5 percent) the Canal Zone Gov- 
ernment has limited the increases for its postal employees to 5.5 per- 
cent of the pay rates in existence prior to August 15, 1971. 

Since the Pay Board has permitted USPS to exceed the 5.5 percent 
increases as specified by the guidelines you ask whether such limitation 
likewise may be exceeded for the postal employees of the Canal Zone 
Government. 

We first note that determinations with regard to wage rates and 
increases therein for Canal Zone Government employees are a matter 
of administrative discretion. 2 C.Z.C. 101. In such light (and as 
pointed out by your letter of July 11, 1972) resolution of the present 
question would appear to turn on whether the fourth paragraph of a 
Presidential Memorandum dated January 11, 1972, would be for appli- 
cation to the employees here involved. This paragraph stated as 
follows: 


Heads of executive agencies are authorized to adjust by administrative action 
the rates of pay which are subject to the provisions of section 5307 of Title 5 
of the United States Code, consistent with the adjustments effected by Executive 
Order No. 11637 of December 22, 1971. Such adjustments shall also be consistent 
with the policies and pay increase guidelines issued by the Pay Board estab- 
lished under Executive Order No. 11627 of October 15, 1971. 


5 U.S.C. 5807 provides in pertinent part as follows: 


(a) Notwithstanding section 665 of title 31— 

(1) the rates of pay of— 

(A) employees in the legislative, executive, and judicial branches of the 
Government of the United States (ercept employees whose pay is disbursed by 
the Secretary of the Senate or the Clerk of the House of Representatives) and of 
the government of the District of Columbia, whose rates of pay are fixed by ad- 
ministrative action under law and are not otherwise adjusted under this 
subchapter ; 

(B) employees under the Architect of the Capitol, whose rates of pay are 
fixed under section 166b-3 of title 40, and the Superintendent of Garages, House 
office buildings ; and 

(C) persons employed by the county committees established under section 
590h (b) of title 16; and 

(2) any minimum or maximum rate of pay (other than a maximum rate 
equal to or greater than the maximum rate then currently being paid under 
the General Schedule as a result of the pay adjustment by the President), and 
any monetary limitation on or monetary allowance for pay, applicable to em- 
ployees described in subparagraphs (A), (B), and (C) of paragraph (1) of 
this subsection ; 


may be adjusted, by the appropriate authority concerned, effective at the be- 
ginning of the first applicable pay period commencing on or after the day on 
which a pay adjustment becomes effective under section 5305 of this title, by 
whichever of the following methods the appropriate authority concerned con- 
siders appropriate— 

(i) by an amount or amounts not in excess of the pay adjustment provided 
under section 5305 of this title for corresponding rates of pay in the appropriate 
schedule or scale of pay ; 

(ii) if there are no corresponding rates of pay, by an amount or amounts equal 
or equivalent, insofar as practicable and with such exceptions and modifica- 
tions as may be necessary to provide for appropriate pay relationships between 
positions, to the amount of the pay adjustment provided under section 5305 
of this title ; or * * *. [Italic supplied.] 
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While the matter is not entirely free from doubt, we believe the 
better view is that the language of 5 U.S.C. 5307 was intended to in- 
clude within its scope all Canal Zone Government employees since 
they are employees in the executive branch of the United States Gov- 
ernment. Moreover, the fact that by practice or regulation the Canal 
Zone Government used the compensation of employees of USPS 
(which agency is not under 5307) as a measure of the compensation to 
be paid to postal employees of the Canal Zone Government does not 
serve to remove the latter from the scope of 5307. 

It follows from the above that your agency was correct in follow- 
ing the guidelines on pay increases as set forth in the Presidential 
Memorandum of January 11, 1972, for the posta] employees here in- 
volved and that you should continue to do so in the absence of any 
exemption therefrom by law or otherwise. 

Your question is answered accordingly. 


[ B-176415 J 


Bids—Qualified—Specification Changes After Bid Opening—Not 
Prejudicial to Other Bidders 


The deletion of data identified as separate contract line items (CLINs) from 
solicitations contemplating the award of multi-year contracts for urgently 
needed portable shelters and ward containers in order to avoid canceling the 
solicitations because the low bidder had qualified its bids by the statement no 
charge would be made for several data CLINs provided the Government’s 
drawing package met the requirements for the data item was in accord with 
the terms of the invitations for the bids and thus was not prejudicial to other 
bidders. With the deletion, the low bids became responsive since a bid need 
not be rejected for a pricing response if the item to which it was nonresponsive 
is not included in the award. Furthermore, under the circumstances there was no 
impropriety in the fact that the deletion was prompted by the substantial 
difference in price between the two lowest bids. 


To the Director, Defense Supply Agency, October 11, 1972: 


By letter dated August 4, 1972, and subsequent correspondence, the 
Assistant Counsel furnished our Office an administrative report on the 
protest of the Goodyear Aerospace Corporation against the Defense 
Construction Supply Center’s (DCSC) award of multiyear contracts 
for portable expandable shelters and portable ward containers under 
invitations for bids (IFB) Nos. DSA700-72-B-2292 and -2296 to 
the Brunswick Corporation. 

From our review of the record and after consideration of the sub- 
missions of the interested parties, we must conclude that there is no 
basis for our Office to interpose a legal objection to the awards. The 
circumstances and reasons requiring this conclusion are set forth 
below. 











Comp. Gen. } DECISIONS OF THE COMPTROLLER GENERAL 191 


Both invitations requested bids for certain data terms identified 
as separate contract line items (CLIN’s). The following preface to 
the schedule pricing provisions for the data CLIN’s advised bidders 
that: 

Data must be furnished for [the] Item[s] * * * in accordance with contract 
line item nos. /CLINS/ listed below covering sequences included on DD Form 
1423, Attachment No. 1. Offeror must indicate opposite each CLIN, a price or— 
No Charge—for each element of data required. Any refusal to furnish data, 
or any statement which creates a donbt whether data will be furnished, will 
render bids nonresponsive/offers unacceptable. 

With respect to evaluation and award of these CLIN’s, clause DOS, 
contained in section “D” of each invitation, provided, in part, that: 

a. If the offeror does not indicate a charge for data, the Government will 
consider and the offeror agrees that the data charge is included in the price 
of the end item. 

b. Separate awards will not be made for data CLINs, however, the right is 
reserved to make an award for the end item CLINs without awarding the 
data CLINs. If the same end item is listed in several separate CLINs (not on 
an “all or none” basis) and an offer is low on part but not all of the end item 
CLINs, the offeror’s price for all data CLINs pertaining to the low CLINs 
will be considered for evaluation purposes to determine total cost to the Gov- 
ernment and whether multiple awards will be made for the end item CLINs. 
Bidders were advised that award would be on an “all or none” basis 
by the invitations’ incorporation by reference of clause CO8 of the 
Defense Contract Supply Center Contract Provisions (January 1971). 
CO8 provides as follows: 

Notwithstanding paragraph 10.c., Standard Form 33A (March 1969), only one 
award will be made for the total quantity of all CLIN(s) listed. Offers will be 
evaluated and award will be made on an “all or none” basis for these CLIN (s). 
Offers submitted on a part of the CLIN(s) but not all will be rejected as non- 
responsive. Should the Government’s requirement for any or all of the CLIN (s) 
be reduced or cancelled prior to award, the solicitation will be canceled with 
respect to the CLIN(s) involved and the requirement will be procured by a new 
solicitation. 

That only one award would be made was reemphasized in paragraph 
3C of section “D” of IF B-2292 and paragraph 3C of section “C” of 
IF B-2296. 

Bids on both invitations were opened on June 14, 1972. Brunswick 
submitted the lowest bids and Goodyear was the second lowest bidder. 
The contracting officer advises that for the multiyear requirement 
under IF B-2292, Brunswick submitted a total price of $3,444,190.28, 
while Goodyear bid a total price of $3,588,995. On IF B-2296, Bruns- 
wick bid a total of $4,225,928.28 and Goodyear bid a total of $4,376,607. 
Brunswick also offered a further price reduction under each invita- 
tion provided it received awards under both invitations. On the basis 
of this offer, the contracting officer reports a difference of $574,782.74 in 
favor of Brunswick. 

An examination of Brunswick bids drew into question the adequacy 
of its response to data CLIN 0011 on IFB-2296 and CLIN 0015 on 
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IF B-2292. Both CLIN’s covered “Supplementary Provisioning Tech- 
nical Documentation,” and in response to these CLIN’s, Brunswick 
indicated no charge for the items. However, in the case of IF B-2296, 
the schedule, page 23, included the following statement : 


No charge for Item 0011 provided existing Gov’t. Drawing Package meets 
requirements of the Data Item (no cost is included for the making of any 


drawings). 
With the exception of the parenthetical statement, the same statement 
was made in reference to CLIN 0015 on the schedule, page 24, of IFB- 
2292. 

The contracting officer advises that these data CLIN’s require the 
contractor to provide drawings of components that were not fully 
described or otherwise adequately identified in existing Government 
drawings. In light of the data requirements, the contracting officer 
interpreted the qualifying statements as offering the data CLIN’s at 
no charge if the Government drawing package was adequate, but 
reserving the right to charge an additional, unspecified amount if addi- 
tional drawings were required. The statements, so construed, were 
considered material qualifications and Brunswick’s bids were admin- 
istratively determined to be nonresponsive. 

In view of the substantial difference between the total Brunswick 
and Goodyear bids, DCSC requested the United States Army Mobility 
Command (MECOM), the requisitioning activity, to review its needs 
for the data CLIN’s. Alternatively, it was asked to consider the possi- 
bility of canceling the invitations on the ground of unreasonable prices 
and resoliciting the requirement. Balancing the speculative nature of 
the savings that might be realized by resolicitation against the urgent 
need for the units and the necessity of reprogramming the funds avail- 
able if award was not made by June 30, MECOM recommended 
against cancellation. However, after a review of the requirements for 
the data CLIN’s, MECOM informally advised DCSC on June 30 that 
the requirements were withdrawn. This advice was confirmed by tele- 
gram of the same date. With deletion of the data CLIN’s, Brunswick’s 
bids were considered responsive and the awards were made on June 30. 

With respect to the responsiveness of Brunswick’s bids, counsel urges 
that Brunswick was, as a matter of law, required to furnish the data 
CLIN’s in question and since the Government received no considera- 
tion for the deletion of the CLIN’s, the deletion can be treated as a 
mistake having no legal effect. Counsel traces Brunswick’s obligation 
to furnish the data CLIN’s to paragraph “a” of clause DOS which 
provides that if an offeror does not indicate a charge for the data, “the 
Government will consider and the offeror agrees” that the charge is 
included in the price of the end item. It is counsel’s view that a bidder 
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by signing the bid has expressly agreed to DO5a and may not escape 
the effect of the provision in the absence of an express and unequivocal 
exception. In our view, Brunswick’s bids are, at least, ambiguous. We 
note Brunswick has not simply signed the bids and failed to make 
any pricing replies to the data CLIN’s in question. Brunswick’s re- 
sponses were made in the face of DO5a and, when viewed from this 
perspective, it is reasonable to say that Brunswick’s responses evidence 
an intent to avoid the operation of the clause. Moreover, we think it is 
reasonable to view the language used as reserving the right to charge 
an additional amount, albeit unspecified, upon a determination by 
Brunswick that the existing data package is inadequate. Since it is 
conceded that data CLIN’s have a substantial price impact, the am- 
biguity in Brunswick’s bids would support a determination of non- 
responsiveness. See 50 Comp. Gen. 379 (1970). Consequently, we turn 
to the question of the propriety of the cancellation of the data CLIN’s. 

It is Goodyear’s contention that Brunswick’s bids could not in any 
event be accepted in view of the language of clause CO8 and the preface 
to the data pricing portion of the schedules. As counsel points out, CO8 
clearly states that offers submitted on a part of the CLIN’s but not all 
will be rejected as nonresponsive. With specific reference to the pricing 
of the data CLIN’s, the preface to the data pricing portion of the sched- 
ule reemphasized this caution : 

* * * Any refusal to furnish data, or any statement which creates a doubt 
whether data will be furnished, will render bids nonresponsive * * *. 

Notwithstanding the mandatory character of the language used, we 
have recognized that a pricing response which would render the bid 
nonresponsive does not necessarily require rejection of the bid if the 
item is not to be included in the award. See B-174880, April 19, 1972; 
B-175055, March 28, 1972; B—169352, June 30, 1970; B—143271, Octo- 
ber 7, 1960; B-148081, March 5, 1962, and cases cited therein. 

Goodyear, however, has raised the further question of whether under 
the terms of the invitation DCSC could delete the data CLIN’s. While 
clause CO8 indicates that award will be made on an all or none basis, it 
further provides that if— 

The Government’s requirement for any or all of the CLIN(s) be reduced or 


cancelled prior to award, the solicitation will be cancelled with respect to the 
CLIN (s) involved and the requirement will be procured by a new solicitation. 


In addition, paragraph “b” of clause DO5 deals specifically with the 
deletion of data CLIN’s in the following terms : “Separate awards will 
not be made for data CLINs, however, the right is reserved to make an 
award for the end item CLINs without awarding the data CLINs.” 

It is DCSC’s position that paragraph “b” of clause DO5 and the 
above-quoted portion of CO8, taken together and read in harmony with 
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the cautionary language relative to the necessity for data CLIN pric- 
ing, mean, in effect, that the failure to bid on a data CLIN will result 
in the rejection of the bid, provided the data item is the subject of an 
award. 

In its submission of August 18, Goodyear’s counsel offers the follow- 
ing rejoinder : 

* * * Assuming for purposes of argument that DO5 is more specific than either 
of the other data provisions, even a cursory review of that clause reveals that its 
terms only go to the question of whether award will be made on an “all or none” 
basis and not to whether evaluation of the bids will be made on such a basis. 
Stated otherwise, clause DO5 does not address the question of what items must 
be bid on; nor does it speak to the obligations of DCSC regarding responsive- 
ness of bids. Thus, nothing in clause DO5 conflicts with or contradicts the fol- 
lowing statement in clause COS: 

Offers submitted on a part of the CLIN(s) but not all will be rejected as 
nonresponsive. {Italic supplied. } 
Nor does anything in DO5 conflict with the provision above the data CLINs that 
“any refusal to furnish data, or any statement which creates a doubt whether data 
will be furnished, will render bids nonresponsive * * *” 

Even if we were to accept for purposes of argument only, the Government’s two 
step argument that DO5 controls this case and that a bid need not be responsive to 
the IFB as advertised but only to the contract as awarded, the Government’s po- 
sition would stili be untenable, DO5, the very clause relied on by the Government, 
states on its face that, “Separate awards will not be made for data CLINs.” 
Award then, at least for the data items was stated to be on an all or nothing basis, 
and a bidder could have correctly bid a single price for the data items. Thus, the 
Government itself waived its rights to delete a single data CLIN under the IF Bs. 

We must take issue with Goodyear’s interpretation. That portion of 
paragraph “b” of DO5 which Goodyear stresses is, in our view, simply 
a statement that one bidder will not be awarded an end item CLIN 
while another is awarded the data CLIN associated with that end item. 
In this regard, the remaining sentences of paragraph “b,” which out- 
line a procedure for evaluating and awarding end item and related data 
CLIN’s where award is not on an “all or none” basis, make this clear. 
While the incorporation of CO8 negates the applicability of this evalu- 
ation procedure, it also reemphasizes the fact that separate awards will 
not be made. In addition, Goodyear fails to give complete recognition 
to the specific reservation in clause DO5 “to make an award for the end 
item CLINs without awarding the data CLINs.” Considering this lan- 
guage alone, we would agree with the contracting officer’s view that the 
right to eliminate a]l data items from consideration implicitly includes 
the right not to award a portion of the data. 

Since paragraph “b” of DO5 deals specifically with data CLIN’s and 
authorizes the deletion of these CLIN’s, we need not consider the ques- 
tion whether CO8 standing alone would authorize the deletion of the 
data CLIN’s for purposes of evaluation and award or whether, as 
Goodyear suggests, a reduction or cancellation of the Government’s re- 
quirement for a particular CLIN necessitates a cancellation of the so- 


licitation and readvertisement of the entire requirement. As we have in- 
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dicated, this argument would be viable only if the deletion of an end 
item CLIN was involved. And insofar as the right to delete end item 
CLIN’s without readvertisement is concerned, the clause has been mod- 
ified to eliminate any question. See clause “C-15—ALL OR NONE 
(1972 MAR) ,” DCSC Contract Provisions, which states in pertinent 
part that: “Should the requirement for a CLIN or part of a CLIN 
group be reduced prior to award, no award will be made for the CLIN 
or CLIN group involved * * *.” 

Thus, we must conclude that under the terms of the invitations, eval- 
uation and award would be subject to the Government’s right to delete 
the data CLIN’s in issue. Given this right, we can see no basis for ac- 
cording any significance to the factual differences between this case 
and the cases previously cited for the proposition that nonresponsive- 
ness with respect to an item which will not be the subject of award does 
not require rejection of the bid. Waiver of the defect, or nonresponsive- 
ness, does not result in meaningful prejudice to the other bidders. In 
this connection, what we said in 40 Comp. Gen. 321, 324 (1960), and 
quoted with approval in 44 Comp. Gen. 386, 389 (1965), is pertinent : 


Whether certain provisions of an invitation for bids are to be considered man- 
datory or discretionary depends upon the materiality of such provisions and 
whether they were inserted for the protection of the interests of the Government 
or for the protection of the rights of bidders. Under an advertised procurement 
all qualified bidders must be given an equal opportunity to submit bids which are 
based upon the same specifications, and to have such bids evaluated on the same 
basis. To the extent that waiver of the provisions of an invitation for bids might 
result in failure of one or more bidders to attain the equal opportunity to compete 
on a common basis with other bidders, such provision must be considered manda- 
tory. However, the concept of formally advertised procurement, insofar as it 
relates to the submission and evaluation of bids, goes no further than to guaran- 
tee equal opportunity to compete and equal treatment in the evaluation of bids. 
It does not confer upon bidders any right to insist upon the enforcement of pro- 
visions in an invitation, the waiver of which would not result in an unfair com- 
petitive advantage to other bidders by permitting a method of contract perform- 
ance different from that contemplated by the invitation or by permitting the bid 
price to be evaluated upon a basis not common to all bids. Such provisions must 
therefore be construed to be solely for the protection of the interests of the Gov- 
ernment and their enforcement or waiver can have no effect upon the rights of 
bidders to which the rules and principles applicable to formal advertising are 
directed. To this end, the decisions of this Office have consistently held that where 
deviations from, or failures to comply with, the provisions of an invitation do not 
affect the bid price upon which a contract would be based or the quantity or qual- 
ity of the work required of the bidder in the event he is awarded a contract, a 
failure to enforce such provision will not infringe upon the rights of other bidders 
and the failure of a bidder to comply with the provision may be considered as a 
minor deviation which can be waived and the bid considered responsive. 


With respect to the decision to delete the data CLIN’s, during a 
conference in our Office on September 1, 1972, question was raised 
whether there was, in fact, no need for the data items in issue. At our 
request, the Assistant Counsel by letters, with enclosures, dated Sep- 
tember 20 and 21, 1972, provided further clarification. Included in this 
correspondence is a telegram dated September 20, 1972, from MECOM 
which, in our view, confirms the lack of need for the data CLIN’s: 


522-985 O - 74- 15 
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IT WAS DETERMINED THAT DATA ITEM 0011 [IFB-2296] WAS NOT 
ESSENTIAL AND THAT DATA REQUIRED UNDER DATA ITEM 0015 [IFB- 
2292] WAS REDUNDANT BECAUSE THE INFORMATION COULD BE 
OBTAINED FROM OTHER DATA TO BE FURNISHED BY THE CONTRAC- 
TOR; NAMELY, CONTRACT DATA REQUIREMENT, SEQUENCE 0001, PRO- 
VISIONING LIST; SEQUENCE 0002, PARTS CHANGE NOTICE, DESIGN 
ENGINEERING CHANGE DOCUMENTATION; SEQUENCE 0005, EQUIP- 
MENT PUBLICATIONS, DA TECHNICAL MANUAL (TM) PARTS. 


Moreover, we find no impropriety in the fact the contracting officer’s 
and MECOM’s exploration of the alternatives of either canceling and 
readvertising or deleting the data items was prompted by the sub- 
stantial difference in the Brunswick and Goodyear’s bid prices. Since 
the invitations authorized deletion of the data CLIN’s and the dele- 
tion could be accomplished without meaningful prejudice to other 
bidders, the contracting officer could not ignore the potential savings 
involved and still fulfill his obligation to act in the best interests of 
the United States. 

Accordingly, the protest is denied. 


[ B-171728 J 


Administrative Determinations—Conclusiveness—Contracts— 
Amendments and Modifications 


The determination of the Secretary of Agriculture to uphold the denial by a 
Regional Forester of a claim for additional road construction costs under a 
timber sales contract—a denial reversed and restored administratively and then 
appealed to the Secretary by the contractor—was in conformance with 36 CFR 
221.16(a), which provides for the modification of timber sales contracts only 
when the modification will apply to the unexecuted portions of the contract and 
will not be injurious to the United States, and is a final administrative deter- 
mination within the purview of 36 CFR 211.28(b), and the Supreme Court ruling 
in S. € BE. Contractors, Inc. y. United States, 406 U.S. 1, concerning the finality of 
administrative determinations and, therefore, the Secretary’s decision is final 
and conelusive insofar as other agencies of the Government are concerned, and 
it is not subject to review by the General Accounting Office. 


Contracts—Disputes—Administrative Determinations—S. & E. 
Contractors, Inc. Case Effect 


Although the holding in S. € EH. Contractors, Inc. v. United States, 406 U.S. 1, 
that a Federal agency’s settlement of a claim under the Disputes clause of a 
eontract is binding on the Government, that there is not another tier of Federal 
or administrative review and that. save for fraud or bad faith, the agency’s 
decision is “final and conclusive” involved the review by other agencies of the 
Government of a final “Disputes” decision in favor of the contractor, the ruling 
is applicable equally to a final agency decision against a contractor. 


To the Secretary of Agriculture, October 12, 1972: 


We refer to your letter of August 3, 1972, with enclosures, requesting 
our decision as “to whether, under timber sale contract provisions, all 
or any part of amounts claimed by an appellant can be paid when there 
are no compensating advantages to the Government.” 
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The appellant, Donald W. Lyle, Inc., initially filed the claim in 
question by letter of September 26, 1966, to the Regional Forester in 
the form of a request for modification of Forest Service Timber Sale 
Contract No. 3-215 to include the cost of placing additional subgrade 
reinforcement incident to the construction of the East Canyon road 
through swampy areas. By letter of November 9, 1966, the Regional 
Forester denied the company’s request, and the contractor filed a timely 
appeal with the Board of Forest Appeals. 

In its ruling of April 12, 1968, the Board concluded the requested 
relief could be granted within the “bounds of the contract,” and that 
the Board therefore had the power to adjudicate the issues in dispute. 
In this regard, the Board ruled that the language of paragraph 2(g) 
of the general terms of the contract contemplated that the contract 
might be modified and provided authority which could be utilized if 
found appropriate on consideration of the merits of appellant’s claim. 
Subsequently, the Board recommended on November 18, 1970, that the 
Forest Service grant the contractor relief by adjusting stumpage rates 
under the contract to reflect an increase of $4,100 in the estimated 
cost of the road. 

By decision of March 26, 1971, the Chief, Forest Service, upheld the 
decision of the Regional Forester and stated that contract term 2(g) 
would not permit the adjustment in road cost estimates recommended 
by the Board. 

Subsequently, the contractor appealed the Chief's adverse decision 
to the Secretary of Agriculture. By decision of July 12, 1972, you 
upheld the Chief's decision and stated that it was in conformance with 
the Secretary’s regulations in the Code of Federal Regulations (CFR) 
at 36 CFR 221.16(a) which provide that “timber sale contracts may be 
modified only when the modification will apply to unexecuted portions 
of the contract and will not be injurious to the United States.” How- 
ever, your decision also indicated that, in view of the Board’s recom- 
mendation, the matter would be submitted to this Office for a decision 
as to whether all or any part of the claimed amount could be paid. 

Under the appeal regulations of the Forest Service, Department of 
Agriculture, at 36 CFR 211.28(b), the Secretary's decision appears 
to be the final administrative determination provided by the regula- 
tions for the claim in question. In this connection, the Supreme Court 
has recently held that a Federal agency’s settlement of a claim under 
the Disputes clause is binding on the Government, that there is not 
another tier of Federal or administrative review and that, save for 
fraud or bad faith, the agency’s decision is “final and conclusive.” 
S & FE Contractors, Inc. v. United States, 406 U.S. 1 (1972). While the 
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situation in the cited case involved the review by other agencies of the 
Government of a final “Disputes” decision in favor of the contractor, 
we believe the Supreme Court’s ruling is applicable equally to the 
situation at hand which concerns a final agency decision against the 
contractor. See B-174899, June 1, 1972. 

In view of the foregoing, it is our opinion that your decision of July 
12 must be regarded as “final and conclusive” insofar as other agencies 
of the Government are concerned, and that it would be inappropriate 
for this Office to review your decision. 

The files forwarded with your letter are returned, as requested. 


[ B-175004 J 


Contracts — Negotiation — Evaluation Factors — Propriety of 
Evaluation 


The determination by the Source Selection Authority that the incumbent 
contractor was technically superior and should be awarded another contract 
at its higher price for the operation and maintenance services to be performed 
at Remote Tracking Stations based on the recommendations of a Source Selection 
Board composed of an Evaluation Board and Advisory Council responsible for 
preparing the request for quotations and evaluating offers is supported by the 
record since cost considerations played a subordinate role; the elimination of 
the incumbent contractor’s advantages is not required; the reasonable judgment 
of selection officials is entitled to great weight; the rule that there is no obli- 
gation to hold discussions if an unacceptable proposal would have to be com- 
pletely revised applying equally to proposals within a competitive range; and 
the use of numerical scores for evaluation purposes is not required by statute. 


Contracts—Protests—Court Injunction Denied—Effect on Merits 
of Complaint 

Where the United States Court of Appeals for the District of Columbia Circuit 
deferred action at the request of the contractor awarded the contract to per- 
form operation and maintenance services for Remote Tracking Stations to 
reverse or stay the District Court’s injunctive order until the United States 
General Accounting Office (GAO) ruled on the protest of an unsuccessful offeror 
that had been filed prior to the request for injunctive relief, the findings of fact 
and conclusions of law of the District Court are not entitled to comity, for the 
Court of Appeals made it plain that the District Court’s opinion was not to be 
considered on the merits and, therefore, consistent with GAO’s function as 
described in Wheelabrator Corporation v. Chafee, 455 F. 2a 1306, the Court will be 
advised of GAO’s independent views and conclusions. 


To Cole and Groner, October 12, 1972: 

We refer to a letter dated January 19, 1972, from the General Elec- 
tric Company (GE) and subsequent submissions from your firm on 
behalf of GE, protesting against the award of contract No, FO4701- 
72-C-008 to Phileo-Ford Corporation (Phileo) pursuant to request 
for quotations (RFQ) No. FO4071-71-Q-0183, issued by the Air 
Force Satellite Control Facility (AFSCF) Headquarters, Space and 
Missile Systems Organization (SAMSO), Los Angeles Air Force 
Station, Los Angeles, California. 
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This procurement calls for operation and maintenance services for 
six Remote Tracking Stations (RTS). The services encompass such 
tasks as commanding, controlling, and tracking of space vehicles; 
tracking of ballistic missiles; management, administration, and train- 
ing of personnel; housekeeping and maintenance of buildings and 
grounds; maintaining physical and administrative security, and 
various other functions necessary to insure the effective operation and 
maintenance of the RTS. 

Previously these services had been obtained by the Air Force through 
sole source contracts with Lockheed Aircraft Corporation (Lockheed) 
for two of the sites and Phileo for the remaining four. In July 1970 
a study group was appointed by SAMSO to determine whether a 
single contractor for all the sites could be selected competitively. The 
committee recommended in early 1971 that such competition be sought. 
In accordance with SAMSO regulation 70-10, a Source Selection 
Board (SSB) was established in April 1971 to prepare the request 
for quotations, evaluate the proposals and present its recommendation 
tothe Source Selection Authority (SSA). 

Under established procedures the SSB is divided into a Source 
Selection Evaluation Board (Board) and a Source Selection Advisory 
Council (SSAC). The Board first evaluates the proposals in accord- 
ance with guidelines and standards developed by the SSAC and then 
reports its findings and recommendations to the SSAC, which in turn 
conducts a further review. Finally, the SSAC reports its findings to 
the SSA, the individual who possesses the authority to make the ulti- 
mate decision. 

On May 27, 1971, the subject RFQ, which contemplates a fixed price 
incentive (firm target) contract, was mailed to 31 prospective con- 
tractors. The RFQ covers four performance periods: (1) phase-in- 
period, December 10, 1971, to May 15, 1972; (2) basic period, 
February 15, 1972, to September 30, 1973; (3) first option period, 
October 1, 1973, to September 30, 1974, and (4) second option period, 
October 1, 1974, to September 30, 1975. 

On August 4, 1971, seven proposals were received in response to the 
RFQ. The proposals were evaluated in accordance with the above- 
cited procedures resulting in a determination on October 6 by the 
SSA that four firms, including GE and Philco, were within the com- 
petitive range and therefore eligible for negotiations. On October 20, 
1971, letters were sent to the four offerors setting forth what the Air 
Force considered to be deficiencies in the initial proposals and estab- 
lishing November 8 as the deadline for receipt of revised proposals. 
The four firms submitted revised proposals which were evaluated by 

) the Board and the SSAC. The results of these evaluations were then 
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presented to the SSA. On December 2, 1971, the SSA issued a memo- 
‘andum finding which directed award to Philco based on that firm’s 
alleged technical superiority. The contract was awarded to Philco on 
December 15, 1971. 

On January 4, 1972, the Air Force conducted separate debriefing 
conferences with the three unsuccessful offerors. After its debriefing 
conference GE representatives reached the conclusion that their firm, 
which offered the lowest price, had been improperly denied the award. 
By letter dated January 19, 1972, GE protested to this Office, contend- 
ing that the contract awarded to Philco should be canceled and the 
award made to GE. 

Subsequent to the filing of the protest with this Office GE on Feb- 

1 £ 
ruary 8, 1972, filed Civil Action No. 248-72, General Electric Company 
v. Robert C. Seamans, Jr. The complaint requested relief as follows: 

Temporarily, pendente lite and permanently enjoining Defendant and each and 
all of his officers, agents, servants, employees and attorneys, and all those per- 
sons in active concert or participation with any of the foregoing, from taking 
further action, direct or indirect, to implement the December 1971 award of the 
contract under Air Force Request for Quotations No. FO 4701-71-Q-0183 to 
Phileo-Ford Corporation for the Operation and Maintenance of the Remote 
Tracking Stations of the Air Force Satellite Control Facility, including but 
not limited to permitting Phileo-Ford Corporation representatives to visit the 
RTS for the purpose or with the effect of terminating, transferring or other- 


wise uprooting RTS incumbent personnel; and if decision therein is in favor 
of GE, from failing or refusing to award the contract to GE * * *. 


This request was based on the allegation that although “fully quali- 
fied to perform the contract,” GE had been arbitrarily denied the 
award because of the Air Force view that GE’s cost estimates were 
unrealistically low. In addition, GE contended that the negotiations 
conducted by the Air Force were not lawful because GE had not been 
notified that its cost estimate might be considered too low; that the 
Air Force arbitrarily withheld from GE information in the posses- 
sion of two of GE’s competitors regarding salaries and costs; and 
that Defense Contract Audit Agency (DCAA) and Air Force audi- 
tors who reviewed the cost aspects of the GE proposal did not indicate 
that the GE cost estimates were too low or questionable in any way. 
Finally, GE complained against the Air Force failure to score the 
revised proposals numerically. 

GE moved for a Temporary Restraining Order in the District Court. 
However, after a hearing held on February 15, 1972, the District 
Court decided to consider the matter on GE’s separate motion for a 
preliminary injunction upon fuller presentation by the parties. On 
February 22, 1972, Philco’s motion to intervene, filed 4 days earlier, 
was granted. 

On March 7, 1972, the District Court entered an order granting the 
preliminary injunction and issued findings of fact and conclusions 
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of law. The District Court’s conclusions of law are set forth in per- 
tinent part below : 


2. The provisions, purposes and policy of the law with respect to the com- 
petitive procurement of Government contracts, and in particular those referred 
to in Findings of Fact 65-66, supra, require the Air Force to conduct itself im- 
partially as among the various proposers and competitors and to conduct negotia- 
tions in good faith, meaningfully and fairly. 

3. The said provisions of law were violated by the Air Force in this case, by 
virtue of its rejection of the GE proposal on the ground it believed GE’s costs 
were unrealistically low without having clearly or fairly advised GE, during 
the negotiations or prior to the award of the Contract, that it did or might 
have that belief. 

4. The said provisions of law were violated by the Air Force in this case by 
its failure or refusal to provide GE with information which GE needed to bid 
on a fair basis, and further, by its citing alleged GE deficiencies which reflected 
the lack of that information on grounds for downgrading or rejecting GE’s 
proposal. 

5. The said provisions of law were violated by the Air Force in this case by 
its acting as though costs were irrelevant, its disregard of costs, and its failure 
or refusal to give proper weight to costs, when costs were stated in the RFQ 
as a factor to be considered, were in fact considered, and actually were decisive. 

6. ASPR 3-S01.3(b) (4) was violated in this case because no Government 
auditor ever communicated to GE that there was anything inadequate, invalid 
or questionable with respect to the costs support for the proposal and the ad- 
ministration of the Contract. 

7. Space and Missile Systems Organization, Air Force, Regulation 70-10, 
Paragraph 6(g), in particular, was violated in this case by the failure to score 
the revised proposals numerically. There appears in the record and in the regu- 
lation no sanction for avoiding numerical scoring at the second, decisive phase 
of the two-phase negotiations, nor is there in this record any authorization for 
deviations from the letter of the regulation requiring scoring. 

8. Because of the violations of law in this case and upon the Findings of Fact, 
supra (e.g., Findings 33-37), there was no rational foundation for the consid- 
eration which the Air Force afforded the proposal of GE in this case, for its 
rejection of the GE proposal or its award of the Contract to Philco. 

9. Inasmuch as there were violations of law in this procurement there is a 
very strong likelihood of success by GE in its Protest with the GAO and ulti- 
mately in this Court. 

* * * * * * & 


15. According full and proper weight to all pertinent factors and considera- 
tions, including the decisions of the Court of Appeals in, inter alia, The Wheela- 
brator Corporation v. John H. Chafec, Secretary of the Navy, et al., U.S.App.D.C. 
Nos. 24, 705 and 24,729, Opinion filed October 14, 1971, M. Steinthal and Co., Ine. 
v. Robert J. Seamans, Jr., Secretary of the Air Force, U.S.App.D.C. No. 24,595, 
Opinion filed October 14, 1971, and Scanwell Laboratories, Inc. v. Shaffer, 137 
U.S.App.D.C. 371, 424 F. 2d 859 (1970), this Court has concluded that a pre- 
liminary injunction should be issued enjoining the further effectuation and 
implementation of the award pending the GAO decision and the Air Force 
action in accordance with that decision; and that Defendant’s motion to Dis- 
miss or in the Alternative for Summary Judgment should be denied, the plain- 
tiff’s Amended Motion for Preliminary Injunction, granted. 


Pursuant to its conclusions of law, the District Court ordered both 
the Air Force and Philco to cease implementation of the subject 
contract— 


unless and until a decision is rendered by the General Accounting Office in 
Case No. B-175004; and if decision therein is in favor of Plaintiff, Defendant 
Robert C. Seamans, Jr., Secretary of the Air Force and each and all of his 
officers * * * are hereby, enjoined from failing or refusing to award the contract 
to Plaintiff * * *. 
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On March 8 further hearings were held in the District Court on 
motions of the Air Force and Philco for a stay pending appeal, for 
clarification of what activities Phileo could pursue consistent with 
the injunction, and for an increase in the bond. These motions were 
denied by order of March 8. 

Subsequently, the Air Force and Philco filed motions with the 
United States Court of Appeals for the District of Columbia Circuit 
requesting the Court of Appeals to reverse or stay the District Court’s 
injunctive order. On March 29 the Court of Appeals declined to 
grant this relief, but directed an expedited appeal. 

The appeal was heard on June 14, and on June 16 the Court of Ap- 
peals ordered “that action on these appeals be deferred until the 
General Accounting Office has ruled on General Electric Company’s 
protest against the award of the Air Force contract in suit which is 
presently pending before it.” The court further ordered “that the 
portion of the District Court’s judgment directing that the contract 
be awarded to General Electric Company if the GAO decision is in 
its favor is hereby vacated.” Finally, the court ordered “that the 
reference in the District Court’s opinion indicating that its judgment 
might be considered as one on the merits should be disregarded.” 

As a result of this order all three parties, GE, Philco and the Air 
Force, have submitted briefs for our consideration. Prior to this order 
the Air Force had refused to file its position or submit the relevant 
documentation for our consideration because of its objection to that 
portion of the District Court order enjoining failure or refusal to 
award to GE in the event of a decision by our Office favorable to that 
firm. 

Since most of the arguments set forth on behalf of Philco support 
the Air Force position they are not separately stated. However, they 
were considered in reaching our decision. 

You urge that the District Court’s findings of fact and conclusions 
of law must not be disregarded by this Office. It is your contention 
that in the unique circumstances of this case, the District Court’s 
findings and conclusions are entitled to comity and that we should 
“not begin ab initio.” 

The Court of Appeals made plain that the District Court opinion 
was not to be considered as one on the merits. We therefore believe 
consistent with our function in these matters as described in Wheel- 
abrator Corporation v. Chafee, U.S. App. DC 455 F. 2d 1306, 1316 
(1971) that this Office should advise the court of our independent views 
and conclusions. 

Offerors were advised by the RFQ that their proposals would be 
evaluated in accordance with the following “Source Selection 
Criteria :” 
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(1) Technical/Operations and Maintenance Area (Paramount Importance) 


+ * + * * * * 
(2) Technical/Phase-In Area (Lesser, But Critical Importance) 

* Mt * ® * aK * 
(3) Management Area (Lesser, But Significant Importance) 

* x * * * * + 


(4) Cost Area (Lesser, But Significant Importance). 

The record shows that while the cost proposals were examined, only 
the technical proposals were evaluated by Air Force in determining 
the competitive range. This was in accordance with the procedure 
established for this procurement. In view of the importance given to 
the technical aspects of the contract, the Air Force considered that any 
offeror submitting a potentially acceptable technical proposal should 
be included in the competitive range, regardless of cost considerations. 

As previously stated, by letter of October 20, 1971, GE was invited 
by Air Force to participate in the negotiations for the award. GE 
was advised that during the evaluation of proposals, deficiencies, 
errors, and/or omissions were identified in the Technical, Management, 
and Cost Area of its proposal. The letter defined a deficiency as: 

(1) A failure to meet the minimum requirement of the Government’s estab- 
lished standard (2) an approach which poses unacceptable risk and/or (3) an 
omission of data which prevents the assessment of compliance with the minimum 
requirements of an established standard. 

It was stated that “Deficiencies are presented as advisory guidance 
only, not as mandatory requirements. It is your election whether or 
not to make any revision in your initial proposal.” The letter, seven 
pages in length, specified approximately 60 deficiencies divided among 
the technical, management, and cost categories. Deficiencies with cost 
area ramifications included the failure to provide information regard- 
ing the quantity of direct labor hours (straight time), quantity and 
percent of overtime hours, dollar amount of overtime and average 
number of hours per man-month, a breakdown of overhead expenses, 
and gross receipts taxes for certain activities. The letter to GE added: 
“Consideration of prevailing Union Wage Scale rates at applicable 
site(s) was not evident.” No comment similar to the last was included 
in the equivalent letters to Philco and Lockheed, although these offerors 
were also asked for additional cost data. 

In response to the Air Force letter, GE lowered its price further 
(but less than Philco) and reaffirmed its confidence in its cost pro- 
posal. Regarding the matter of union wage rates, the GE revised 
proposal stated as follows: 


We are aware of the existence of a contractual arrangement between the site 
contractor and the RTS employees at the Hawaii Tracking Site. A copy of 
this contract (a matter of public record) was one of the tools we used in con- 
structing our compensation package and approach to gaining an understanding of 
employee needs and expectations at that location. 
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At the culmination of the evaluation process the SSA issued a 
determination justifying the proposed award to Philco, which states 
in part: 

This Contractor offers the best assurance of providing flawless, uninterrupted 
support to the DOD space programs and other programs serviced by the AFSCF 
network, as stated in the Source Selection Criteria of the RFQ. His proposal was 
technically superior to all others; his price was competitive and realistic; and 
his past performance demonstrated that he can perform the tasks in a virtually 
flawless manner. 

One other offeror, [GE], submitted a bid significantly lower than WDL 
[Philco]. However, after considering all factors as above stated, I hereby deter- 
mine that the technical superiority of the WDL proposal warrants the addi- 
tional cost involved in an award of the contract to WDL. Furthermore, the 
significantly lower price proposed by [GE] is determined to be unrealistically low. 
In addition, the wage scales and personnel policies proposed by [GE] would 
create an unacceptably high risk of adverse impacts on network performance, 
both for the short and long term. Detailed rationale for nonselection of [GE] 
is contained in the Source Selection Board file. 

While the SSA statement in support of the award cited “the tech- 
nical superiority” of the Philco proposal, it is your contention that 
since technical and cost factors were so integrated in the SSAC evalua- 
tion of the GE final proposal, any conclusion to the effect that GE 
was technically inferior to Philco was inextricably bound up with the 
Air Force belief that GE’s costs were unrealistically low. 

The record shows that low costs were considered a negative factor 
in the evaluation of GE’s revised proposal, particularly the low salary 
structure. The Air Force evaluators thought that the GE proposed 
salary rates and fringe benefit program for the employees at the sites 
were inadequate and would create a potential for labor unrest whether 
or not a union agreement was in force. In addition, the Air Force 
questioned whether the GE low wage rates would preclude “capture” 
of the proposed high percentage of incumbent RTS employees. The 
Air Force deemed it essential for the incoming contractor to retain 
a substantial portion of the existing work force, especially the key 
personnel. 

Initially you contend that Air Force criticism of the GE cost pro- 
posal is without rational foundation. You assert that the Government’s 
cost standards against which the GE proposal was evaluated were 
derived from the proposed costs of the two incumbents, thereby 
prejudicing offerors such as GE. 

The record indicates that both a cost panel and the negotiation 
team prepared separate estimates. each based on different criteria. 
These estimates do not appear to have been based on the proposed 
costs of any of the offerors but they were, in part, based on varying 
combinations of the incumbent’s past cost experience plus adjustment 
factors. An incumbent’s prior experience may well give him an in- 
herent advantage in preparing a proposal. As a practical matter, we 
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do not believe that it would be feasible to develop an evaluation pro- 
cedure which could reasonably eliminate such advantage without 
adversely affecting the prospects of obtaining a contract in the Gov- 
ernment’s best interests; nor do we find that the law calls for such a 
procedure. Accordingly, we find no reason to object to the cost stand- 
ards used by the Air Force in the evaluation of proposals. 

You also contend that the Air Force’s criticism of GE in regard 
to that firm’s failure to pay prevailing union wage rates is arbitrary. 
You assert that the entire Air Force approach to this problem is erro- 
neous in that the Air Force refers to two sites involving union con- 
tracts, when in fact only one site was affected. You allege that the Air 
Force legal position in this matter, namely, that the hiring of a union 
employee would obligate the contractor to honor the current union 
agreement, is also erroneous. Finally, you contend that the Air Force 
advocates unreasonably high salary rates which would, in effect, 
negate GE’s right to bargain. 

The Air Force acknowledges that at the time the proposals were 
evaluated only one site was subject to a union agreement, but states that 
a representation petition has since been filed at a second site. The Air 
Force also concedes that the Supreme Court has recently ruled that 
the refusal of a successor contractor to honor the terms of a preexisting 
collective bargaining agreement. although it hires members of the 
union which is party to the agreement, does not constitute an unfair 
labor practice. 

The fact is that GE’s wage rates were below the current union and 
prevailing wage rates. Although you may feel GE adopted the best 
approach to the matter, we think the Air Force could be legitimately 
concerned about GE’s ability to capture the existing work force and 
about the possibility of labor unrest. 

Whether the consequences feared by the Air Force would result 
from the low wage rates is a matter of conjecture. In this kind of 
situation the reasoned judgment of the selection officials is entitled 
to great weight. In our view that judgment may not be overruled. 
except by higher administrative authority, so long as it is not arbitrary 
and providing it is in substantial agreement with the evaluation 
criteria set out in the solicitation. The mere fact that a different con- 
clusion is considered more reasonable is not a sufficient basis for over- 
turning the administrative determination. It may be that a contractor 
with GE’s resources could, if the Air Force concerns prove correct, 
overcome the problem by increasing the wage rates, in part at least at 
its own expense, or by other means. However, there is no assurance that 
such result would follow and we cannot say that the administrative 
judgment is unreasonable. See B-171391(2), February 26, 1971. 
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Your primary contention is that the Air Force had a duty to point 
out to GE during the course of negotiations what the Air Force re- 
garded as deficiencies concerning proposed wage rates and related 
areas. The thrust of your argument is that if GE had been given the 
opportunity to satisfy the Air Force with respect to the wage rates 
and related areas this would have had a strong impact on the technical 
side of the evaluation and would have resulted in award to GE. 

The Air Force insists that cost considerations played a subordinate 
role in the evaluation and that GE was advised in the October 20 
letter of the technical matters which ultimately determined the award 
selection. It states that GE’s revised cost proposal “served only to 
confirm the SSAC’s determination that GE’s proposal was technically 
inferior to the Phileo-Ford proposal, because GE. demonstrated a less 
secure grasp of the requirements of the procurement, threatened to 
require a greater input of Government supervision and assistance, 
presented greater risk of flawed, interrupted performance, and other- 
wise did not measure up.” Air Force further states that GE’s technical 
shortcomings were magnified when the SSAC compared them with 
GE’s cost proposal. The Air Force states that it then became clear 
that certain technical aspects of the GE proposal were inferior, pre- 
senting an unacceptable risk. To emphasize the point Air Force states 
to us as follows: 

* * * But even if GE's cost difficulties could be put aside—if GE had offered 
to spend enough to allay cost concerns—it nevertheless remains true that the 
GE proposal was technically inferior in such areas as the ability to provide 
eryptographie support, the recurring training programs, and so forth. And O&M 
areas were the paramount bases for award. 

We have examined the evaluation documents and find that the 
rationale supporting the nonselection of GE is contained in the SSAC 
Proposal Analysis Report (PAR) on the revised proposals. The 
PAR presents an analysis of the revised technical and cost proposals 
of each of the four remaining offerors. A discussion of GE’s proposal 
under the key O & M and Phase-In areas states as follows: 

1. Operations and Maintenance: K [GE] demonstrated that he understood the 
job to be performed but completely failed to convince the SSAC that he could 
efficiently implement and sustain an oneration that would provide the desired 
results. There were important deficiencies brought to his attention concerning 
the proposed recurring training program, erypto training, understanding of 
Government-furnished resources and underestimation of PPI requirements. These 
factors were addressed in the revised proposal but were still considered to be 
deficient. particularly since all would require »dditional exnense for rectification ; 
vet the revised proposal reduced total cost and did not address these elements 
from a financial point of view. 

Personnel considerations were the most important in formulating the SSAC 
consensus. Key personnel qualifications were not at the level. insofar as SCF or 
RTS directly relatable experience is concerned, to assure the required confidence 
that K could efficientlv take over and sustain the oneration in the requested 


manner. In addition and of paramount imnortance is the fact that K proposed 
salary structures that would invite serious labor problems. This was particularly 
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significant with regard to Hawaii where he proposed an average hourly wage 
well below the union standard (greater than $.60/hr) now paid at this station. 
K stated that they “recognize the right of the employees to bargain collectively 
if a majority wish to do so.” This was found to be a gross understatement after 
discussions with the AFSC Labor Relations Advisor who stated if one union 
employee is hired, the contractor must honor the current agreements. This area 
was considered to pose an unacceptable risk. 

2. Phase-In: All of the aspects discussed under O&M and particularly the 
personnel/wage scale considerations are compounded during phase-in. Although 
K had the correct words in his phase-in proposal, the smooth implementation 
of his plan is not at all assured when management, training, and fiscal con- 
straints are factored into the risk analysis. It was the consensus of the SSAC 
that phasing-in K would pose unacceptable risk when considering (1) lack of 
SCF or RTS related experience of those key personnel K can assure to the SCF, 
(2) the lower wage rates which could well degrade union relationships and 
the capture rate of incumbents, and (3) the resulting burdens on K’s training and 
management. 


In the “findings” section, the PAR concludes in part as follows: 


Although all offerors can successfully accomplish the RTS O&M task, there 
is a definite gradation in their technical positions at this time—in the amount 
of detailed government guidance and supervision required, and in the risk 
associated with each. The incumbents have a definite lead technically, require 
minimum supervision, and offer little risk. 


r = * ® = * * 


Offeror K [GE] presents a very high risk in the technical area, but especially 
so in view of his cost proposal. It is highly unlikely that Offeror K can accomplish 
the task within ceiling price and should, therefore, not be selected. 


* * * * * * * 

On the basis of all technical and cost considerations, the SSAC, therefore, 
believes that selection of Offeror T [Philco] is in the best interests of the 
Government. 

Based on the record, we cannot disagree with the Air Force position 
that Philco’s technical superiority (not GE’s cost deficiencies) de- 
termined the award selection. Clearly, Philco’s experience as a RTS 
contractor counted heavily in its favor. Also, as Air Force notes, 
Philco was superior to GE in the vital O & M areas. On the other hand, 
the record does indicate that GE was downgraded in various tech- 
nical areas because of cost considerations. The Air Force evaluators 
believe, for example, that GE’s low salary structure could compromise 
its ability to render uninterrupted performance. Certainly it is pos- 
sible that GE might have been able to improve its proposal overall if 
the Air Force had informed GE of this belief during the course of 
negotiations. Thus it has been urged that the Air Force had a duty to 
point out these cost deficiencies to GE. 

You have cited our decisions holding that offerors within the com- 
petitive range should be advised of the areas in which their proposals 
have been judged deficient so that they may have an opportunity to 
fully satisfy the solicitation requirements, thereby securing the most 
advantageous contract for the Government. See 51 Comp. Gen. 431 
(1972) ; 47 Comp. Gen. 29, 52-53 (1967) ; 7d. 633 (1967). 








208 DECISIONS OF THE COMPTROLLER GENERAL [52 


In the decisions you have cited as well as others dealing with the 
matters of discussions under the procurement statute and implement- 
ing regulations, we have concluded that deficiencies had to be pointed 
out in order to have meaningful discussions. We have also held, how- 
ever, that there is no obligation to hold discussions in order to improve 
an otherwise unacceptable proposal where acceptability can be ob- 
tained only through a complete revision of that proposal. See 51 Comp. 
Gen. 431 (1972) ; B-174125, March 28, 1972. While this rule has been 
ordinarily applied to situations where a proposal has been judged not 
to be within the competitive range, we believe the rule is applicable to 
the instant situation. 

On the initial evaluation GE was determined to be within the com- 
petitive range. This may have been due to the fact that cost was not 
considered in reaching that determination. In any event, after the 
revised proposals were examined by the SSAC, serious misgivings 
arose concerning GE’s ability to perform the contract successfully. 
Both cost and technical factors contributed to this conclusion. The GE 
proposal was found deficient in many areas. It is evident from the 
PAR that GE could have satisfied Air Force’s misgivings only through 
completely revising its cost and technical proposals. Although the 
evaluation file does not state that GE was no longer considered to be 
within the competitive range, this conclusion is implied by the PAR 
findings that GE should not be selected for the award. We do not be- 
lieve the Air Force was under a duty at this point to engage in the type 
of discussions which would have been necessary to make GE’s proposal 
acceptable. Whether a proposal is initially determined to be within 
the competitive range or whether the proposal is initially rejected, the 
contracting agency should not be required to hold discussions with an 
offeror once it it determined that his proposal is outside the accept- 
able range. See B-174436, April 19, 1972, and B-173967, February 10, 
1972, where we upheld administrative determinations to exclude firms 
initially determined to be within the competitive range from further 
award consideration after their revised proposals were found to be 
technically unacceptable and no longer within the competitive range. 

For the reasons stated above, we do not find that the Air Force nego- 
tiations were conducted contrary to law. 

You further contend that numerous additional defects are evident 
in the Air Force’s procurement procedures. In this regard you assert 
that the Air Force violated its regulations by not using point scores 
in its evaluation of the revised proposals. The Air Force insists that 
SAMSO Regulation 70-10, section 6(g), merely required numerical 
scoring in the evaluation of initial technical proposals. The Air Force 
contends that since the regulations use the terms “score” and “scoring” 
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it follows that the “rescoring” of revised proposals, after the competi- 
tive range has been determined, is not required. 

Although a fair reading of the applicable Air Force regulations 
could lead to a conclusion that numerical scoring is called for in all 
technical evaluations, we have held that the assignment of numerical 
scores or ratings to proposals is not required by statute or sound 
procurement practice; numerical ratings are simply an attempt to 
quantify what is essentially a subjective judgment for the purposes 
of realistic and fair proposal evaluation. See B-174799, June 10, 1972. 
There was compliance with a supportable, if not most reasonable, 
interpretation of internal Air Force regulations. In the circumstances, 
we cannot conclude that failure to score the revised proposals numeri- 
cally is a valid basis upon which to question the award. 

Next, you contend that the Air Force failed to conduct a fair pro- 
curement because of its refusal to honor GE’s request for information 
on present base salaries for use as a standard for that firm’s established 
wage rates. The Air Force based its refusal to provide this data on the 
premise that such information includes proprietary commercial or fi- 
nancial data which may be withheld pursuant to ASPR 1-329.3(c) (4). 

The record indicates that GE was in fact able by other means to 
obtain the necessary information, including a copy of the union agree- 
ment applicable to the Hawaii site. Although it appears that GE may 
have had to expend more time and incur more expense than the in- 
cumbents in collecting this information, the Air Force action did not 
materially affect the award decision. 

You also contend that the Air Force failure to provide GE with 
Volume III, Part I of “Personnel Planning Information for the Air- 
Force Satellite Control Facility (SCF) During 1971” was prejudicial. 
The record indicates that Volumes I and II, which contain general in- 
formation, SCF standards and specific information on manpower re- 

: quirements at the six sites, were provided to all offerors. However, 
Part I of Volume III, which describes the personnel organization, 
manpower/skills requirements and operations support configurations 
of Satellite Test Center (STC) Test Control Teams (TCT) and was 
the only completed portion of Volume III, was considered not rele- 
vant to the instant: procurement and, therefore, was withheld. 

GE disputes this determination, contending that the GE proposal 
was downgraded for alleged deficiencies to which information in Vol- 
ume III, would have been responsive. It is further pointed out that 
Philco, which had prepared all of these volumes for the Air Force, 
had access to this information. 

You note that the performance of this contract requires interfacing 
or coordination among the six sites and a variety of other installa- 
tions, including coordination between the contractor’s headquarters 


— 
~~ 
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and the SFC. Accordingly, you assert that any information in regard 
to the functions of the STC is relevant to the interfacing requirements. 
You cite several examples from the statement of work illustrating the 
need for physical proximity and contact between the STC and the 
contractor's headquarters. Finally, you list several of the Air Force 
criticisms of the GE proposal which you allege could have been 
avoided had GE been given the information contained in Volume ITI. 

Although it appears that. Volume ITI does contain some information 
which relates indirectly to the subject procurement, the deficiencies 
you mention are directed at GE’s relationship between the sites and 
its own headquarters located at Sunnyvale, rather than at GE’s inter- 
face with the STC which is also located at Sunnyvale. Also, we do 
not find that the Air Force criticism which holds that the “Program 
Manager Office did not provide sufficient depth in the disciplines re- 
quired to accomplish all of the operations and maintenance manage- 
ment functions” can be directly related to information contained in 
Volume ITI. Hence, we cannot conclude that GE was prejudiced in 
the competition by being denied access to this volume. 

You have also alleged that Air Force violated the provision in ASPR 
3-801.3(b) (4) which states as follows: 

* * * Tf the auditor believes that the contractor’s estimating methods or 

accounting system are inadequate to produce valid support for the proposal or 
to permit satisfactory administration of the type of contract contemplated, this 
shall be stated in the audit report and concurrently made known to the contractor 
so that he may have the opportunity of presenting his views to the PCO and 
ACO. 
This section in our view is not intended to require disclosure of de- 
ficiencies to offerors during the competitive range selection process. 
It deals primarily with the review of a contractor’s estimating methods 
and accounting systems, and not with the validity of the judgments 
used in preparing his competitive cost proposal. 

Throughout your argument you stress that it was clearly arbitrary 
for the Air Force to reject savings of approximately $5,700,000, a cost 
differential of nearly 15 percent. In support of this conclusion you 
submit the following comparison of the GE and Philco target prices. 
We must point out that $5,664,000 is a possible cost differential. It is 
also possible under the terms of the fixed price incentive contract. for 
the actual differential to be greater or less. 

Amount By 


Which Philco 
Bid Exceeded 





Phileo GE GE Bid 
Phase-In Plus Basic Period _ _- $16, 982, 261 $14, 322, 579 $2, 659, 682 
First Option Period_----------- 11, 434, 219 9, 810, 061 1, 624, 158 
Second Option Period_-_-----_- : 11, 507, 393 10, 127, 244 1, 380, 149 





$39, 923,873 $34, 259, 884 $5, 663, 989 
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In the instant case Philco’s proposal was selected on the basis that 
it best assured “flawless and uninterrupted support to the Department 
of Defense space programs.” Based on our review of the records de- 
tailing the evaluation proceedings conducted by the SSB we cannot 
say that the SS. was not provided with a sound basis upon which to 
exercise his discretion to award the contract to Philco for “technical” 
reasons despite the purported GE cost advantage. See B-1T3199, Feb- 
ruary 22, 1972. 

Finally, you question whether the SSA could have carefully re- 
viewed and considered the SSAC report since the records of the Air 
Force evaluation reveal that the SSAC report was not delivered to the 
SSA until December 2, the same day that the SSA issued its final 
determination. We do not feel that this necessarily indicates a short- 
coming in the SSA conduct of the evaluation since the SS.A, in essence, 
aecepted the final evaluation report of the SSAC. In the cireum- 
stances, we see nothing unusual in the fact that the SSA’s evaluation 
was completed in one day. 

During our consideration of this matter we reviewed those portions 
of the Air Force records which contain the SSAC’s final evaluation of 
all the proposals. We have also received from the Air Force a docu- 
ment entitled, “Comparison of Technical/Management Proposals of 
Protestant and Awardee.” Neither of these documents has been re- 
leased to GE because Air Force states that they contain “a sensitive 
compilation of the Air Force work product” as well as data which may 
be proprietary to the offerors. In accordance with our longstanding 
policy in this regard, we have honored the Air Force's request that this 
information not be released to the parties, unless it has otherwise been 
made public. 

After a consideration of the entire record before us, we conclude that 
your protest should be denied. 


[ B-176436 J 


Transportation—Bills of Lading—Issuance—By Shipper—Effects 
on Carrier Liability 


On a shipment of wooden boxes of ammunition for cannon with explosive pro- 
jectiles weighing 795 pounds and subject to freight charges computed on a mini- 
mum of 2,500 pounds, the additional charges claimed by the delivering and billing 
carrier on the basis of a second freight movement of boxes found astray at the 
origin carrier's terminal because the Government prepared the bill of lading and 
incorrectly showed the quantity shipped as five boxes instead of 15 boxes properly 
was disallowed since pursuant to section 219 of the Interstate Commerce Act, 
49 U.S.C. 319, the carrier and not the shipper is responsible for issuing an appro- 
priate bill of lading, and the fact that the shipper prepared the bill of lading 
does not relieve the carrier of the duty of ensuring the bill of lading was cor- 
rectly prepared. 


522-985 O- 74 - 16 
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To the C. I. Whitten Transfer Company, October 12, 1972: 


Further reference is made to the request in your letter of June 19, 
1972, for review of the settlement (TK-942130) which disallowed your 
claim (CB-6032 O/C 1-061) for $387.25 in additiona) freight charges 
on a shipment of 15 wooden boxes of ammunition for cannon with 
explosive projectiles weighing 795 pounds. The shipment was tendered 
on June 18, 1969, to Tri-State Motor Transit Company at Milan Army 
Ammunition Plant, Milan, Tennessee, for transportation under bill of 
lading E-6894349 to Camp Drum, Watertown, New York. 

The payment record shows that for the transportation of this ship- 
ment your company, as delivering and billing carrier, already has been 
paid charges of $387.25 which were computed on a minimum weight 
of 2,500 pounds at the rates of $5.97 and $9.52 per hundred pounds 
published to and beyond Jeffersonville, Indiana. In urging payment 
of a like additional amount of $387.25, you state that a second freight 
movement was necessary because 10 of the boxes in the shipment were 
found astray at the origin carrier’s terminal which resulted in your 
company not receiving those 10 boxes from the origin carrier at the 
Jeffersonville, Indiana, interchange until after the first five boxes 
already had moved forward to final destination. You contend that the 
additional charges claimed are due the carriers because the Govern- 
ment prepared the hill of lading and incorrectly showed the quantity 
shipped as five boxes instead of 15 boxes. It is apparent that 15 boxes 
were tendered to the origin carrier when it accepted Government bill 
of lading E-6894349. 

Section 219 of the Interstate Commerce Act, 49 U.S. Code 319, 
incorporates into Part IT of the act section 20, paragraphs (11) and 
(12) of Part I, which paragraphs provide, among other things, that 
a common carrier receiving property for transportation in interstate 
or foreign commerce shall issue a proper bill of lading for each ship- 
ment of goods delivered to the carrier for transportation. See also 
Chicago. M. St. P. & P. R. Co. v. Aeme Fast Freight. 336 U.S. 465, 
469 (1949) ; Independent Lock Co. v. Acme Fast Freight, 116 N.E. 2d 
841, 843 (1953); and Valeo Mfg. Co. v. C. Richard & Sons, 92 A. 2d 
591, 504 (1952). 

Thus, the duty for issuing an appropriate bill of lading is the re- 
sponsibility of the carriers and not the shipper. See United States v. 
Southern Pacifie Co.. 325 1.C.C. 200, 209 (1965). The fact that it is 
not uncommon for shippers to prepare bills of lading for execution by 
carriers’ agents does not relieve the carriers of their duty of ensuring 
that the bill of Jading prepared by the shipper is correct in all respects. 
The Interstate Commerce Commission has repeatedly found that an 
obligation lawfully rests on carriers’ agents to refrain from executing 
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bills of lading that cannot lawfully be complied with or which contain 
conflicting or erroneous entries. See Lxposition Cotton Mills v. 
Southern Ry. Co., 234 LC.C. 441, 442 (1939); Hzee Flow Corp. v. 
Illinois Central Le. Co., 287 LC.C. 281 (1952) : and Nt. Louis Cooperage 
Co. v. Baltimore & Ohio P., 161 L.C.C. 258 (1930). 

Since responsibility for the issuance and the accuracy of the bill of 
lading is the responsibility of the carriers, the Government, as a 
shipper, cannot be required to pay double freight charges on a ship- 
ment because the carriers failed in the performance of their duty to 
execute a proper bill of lading and transported the shipment as two 
separate freight movements. 

Accordingly, the settlement issued to your company on March 22, 
1972, which disallowed your claim for an additional $387.25 on this 
shipment appears to be correct and is sustained. 


[B-176773] 


Storage — Household Effects — Military Personnel — Temporary 
Storage—Conversion to Nontemporary Storage 

When Air Force members ordered to mobile Navy units are unable because of 
operational requirements to take delivery of household goods that had been 
shipped and placed in temporary storage at new home ports, the temporary 
storage may not be converted to nontemporary storage, nor may the 180-day 
limit on temporary storage be extended for a period equivalent to the period of 
a member's absence. The temporary storage authorized in connection with a 
shipment of household goods incident to a permanent change-of-station and the 
nontemporary storage prescribed in lieu of shipment are incompatible under 37 
U.S.C. 406 and, therefore, combinations of shipment and nontemporary storage 
may not be authorized. Furthermore, as the section does not contemplate tem- 
porary storage in excess of 6 months, the 180-day limit on such storage may not be 
extended without congressional approval. 


To the Secretary of the Air Force, October 12, 1972: 


Reference is made to letter dated July 28, 1972, from the Assistant 
Secretary of the Air Force (Manpower and Reserve Affairs) request- 
ing a decision as to whether the Joint Travel Regulations, Volume I, 
Chapter 8, may be changed to authorize nontemporary storage of 
household goods in cases where the household goods have been shipped 
and placed in temporary storage in the area of the member’s new home 
port, but the member, because of an operational requirement of his 
unit, is absent from the area and unable to accept delivery prior to the 
expiration of the 180-day temporary storage period. If our reply is in 
the negative the Assistant Secretary asked whether the maximum 
period of temporary storage now authorized (180 days) may be ex- 
tended by a period equivalent to the period of his absence due to 
operational requirements of his unit. The request has been assigned 
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Control No. 72-33 by the Per Diem, Travel and Transportation Allow- 
ance Committee. 

The Assistant Secretary says that in support of the recommended 
change it was stated that members ordered to mobile Navy units 
(ships) normally make their personal plans relative to movement of 
their families and household goods based on their new duty station’s 
deployment schedule and that when their unit is deployed away from 
its home port members often elect to place their household goods in 
temporary storage at the new home port and defer delivery until after 
the unit returns from deployment and they have had an opportunity 
to locate suitable permanent quarters for their families. 

However, it is said that these plans are disrupted when for some 
reason after they have reported for duty their unit does not return as 
scheduled and the member is unable to take delivery of his household 
goods as planned. In many cases this involves storage beyond the 
maximum 180-day limit and the member is then faced with the alter- 
natives of requesting his wife or someone else to locate housing and 
accept delivery of the household goods or personally pay for the excess 
storage charges. 

The Assistant Secretary also states that similar problems may arise 
when it is necessary to deploy a unit with little or no advance notice. 
Then newly reported members or members en route are often unable to 
locate housing and to accept delivery of their household goods before 
departing the home port area. As a result they face the same alterna- 
tives as members attached to extended deployed units. 

Section 406, Title 37, U.S. Code, provides for the transportation and 
storage of household effects of members of the uniformed services 
under such regulations as may be prescribed by the Secretary con- 
cerned. Subsection 406(b) authorizes temporary storage incident to a 
shipment while subsection 406(d) authorizes the nontemporary storage 
of baggage and household effects when it is considered more economical 
to the United States. The regulations relating to storage of household 
goods authorized to be prescribed are contained in the Joint Travel 
Regulations, Volume I, Chapter 8, paragraph M8100, referring to 
temporary storage and paragraph M8101 relating to nontemporary 
storage. 

Temporary storage is storage authorized in connection with a ship- 
ment of permanent change-of-station weight allowance of household 
goods, the right to which may accrue at place of origin, in transit, at 
destination or any combination thereof; whereas, nontemporary stor- 
age is that storage other than temporary which is authorized in lieu 
of shipment of such effects. Under the regulations temporary storage 
may be converted to nontemporary storage only when the goods are 
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in temporary storage at the place of origin and the member is entitled 
pursuant to further permanent change-of-station orders to nontem- 
porary storage or shipment as he may elect. Paragraph M8100-7, JTR. 

Upon receipt of permanent change-of-station orders, a member is 
entitled to shipment of his household goods or, if authorized, may have 
his goods placed in nontemporary storage at Government expense. 
Thus, temporary storage in connection with a shipment and non- 
temporary storage which is in lieu of shipment are incompatible and 
combinations of shipment and nontemporary storage are not 
authorized. 

In the circumstances described by the Assistant Secretary where the 
household goods have been shipped and placed in temporary storage at 
or near destination, the member has exercised his right of election to 
ship and there is no authority under the law to convert temporary 
storage to nontemporary storage which is in lieu of shipment, at the 
expiration of the 180-day temporary storage period allowed by the 
regulations. 

With respect to extension of the 180-day temporary storage period 
of a member by a period equivalent to the period of his absence due to 
operational requirements of his unit, we are still of the view that 
storage in excess of 6 months, or the substantially similar period of 
180 days, could not reasonably be considered as temporary within the 
contemplation of the statute. In our decision of December 12, 1961, 41 
Comp. Gen. 402, regarding a proposal to extend temporary storage for 
more than 180 days, we said that any time limitation on the avail- 
ability of a benefit may seem to be somewhat inequitable in that there 
will always be some individuals who, because of circumstances beyond 
their control, will be denied the benefit because of the limitation. How- 
ever, without congressional approval, we do not believe the cireum- 
stances presented afford any basis for departing from the longstanding 
application of the limitation. A/so see 48 Comp. Gen. 773 (1969). 

Accordingly, it must be concluded that the Joint Travel Regulations, 
Volume I, Chapter 8, may not legally be amended in the manner 
proposed. 


[ B-176393 J 


Bids—Evaluation—Delivery Provisions—Freight Rates—Erro- 
neous 


The partial cancellation of a contract erroneously awarded for the handling of 
surplus butter made available to the Department of Defense by the Department 
of Agriculture because an erroneous freight rate evaluation resulted in an award 
to other than the low bidder should be changed to a partial termination for the 
convenience of the Government since, while the award was improper, it was not 
plainly or palpably illegal for the displaced contractor had not contributed 
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to the use of the erroneous freight rate furnished by a Government activity 
and, therefore, it could successfully maintain an action for damages computed 
under the termination for convenience of the Government clause of the contract, 
37 Comp. Gen. 330 and B—164826, August 29, 1968, overruled. 


Contracts—Termination—Convenience of Government—Cancella- 
tion Converted to Termination 


The recommendation that the partial cancellation of a contract awarded to the 
bidder erroneously determined to be the low bidder should be changed to a partial 
termination for the convenience of the Government and a settlement made with 
the contractor in accordance with the termination for convenience of the Govern- 
ment clause of the contract is a recommendation for corrective action pursuant 
to section 236 of the Legislative Reorganization Act of 1970, Public Law 91-510, 
and the contracting agency is required to submit written statements of the 
action taken with respect te the recommendation to the House and Senate Com- 
mittees on Government Operations not later than 60 days from the date of the 
recommendation and to the Committees on Appropriations in connection with the 
first request for appropriations made more than 60 days after the date of the 
recommendation. 


To the Director, Defense Supply Agency, October 13, 1972: 


Reference is made to a letter dated August 3, 1972, reference DSA H- 
G, from your Assistant Counsel, furnishing a report concerning the 
protest of Dairy Sales Corporation against the partial cancellation 
of its contract under TFB DSA130-72-B-0910 (IFB-0910), issued 
by the Defense Personnel Support Center, Chicago, Illinois (SRH- 
Chicago). 

The above-referenced solicitation was issued on March 15, 1972, in 
contemplation of requirements contracts to receive, store, print, pack- 
age, and mark Government-furnished butter. SRH-Chicago, the na- 
tional control point for butter printing services, solicits such services 
nationally, awards the contracts therefor, and issues all delivery orders 
under such contracts. The Government-furnished butter which is proc- 
essed under these contracts is surplus butter made available to the 
Department of Defense by the Department of Agriculture (USDA). 
The butter is shipped on Government bills of lading (GBL) from 
preselected USDA warehouses to the printer and, upon completion of 
the processing, to preselected destination points. 

Section D-IV of IFB-0910 provided that bids would be evaluated 
as follows: 

Bids will be evaluated on the basis of the lowest overall cost to the Government 
per pound. For the purpose of evaluating bids, the following will be used in 
determining the lowest overall net cost to the Government. 

1. The unit price per pound less discount if applicable. 

2. The most economic cost of transporting Government-owned bulk butter 


by truck and/or rail to the bidder’s butter printing plant from any of the 
following points : 
Cold Storage Warehouse, Chicago, Illinois 
Cold Storage Warehouse, St. Paul, Minnesota 
Cold Storage Warehouse, Oakland, California 
Cold Storage Warehouse, New York, New York 
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3. Cost of transporting the printed butter by truck and/or rail from bidder's 
butter printing plant to the following delivery points set forth with respect to 


each area: 
AREA DELIVERY POINT 
I. NORTHEAST WILLIAMSBURG, VIRGINIA 
II. MIDWEST KANSAS CITY, MISSOURI 
Ill. SOUTH NEW ORLEANS, LOUISIANA 
IV. WEST OAKLAND, CALIFORNIA 


4. The cost of transporting butter as specified in (2) and (3) above will be 
evaluated on the basis of shipments weighing 40,000 pounds net weight. 

5. In determining the lowest bid for each item, the cost enumerated in 1 and 3 
above will be added separately to the cost of delivery from the most advan- 
tageous of the four points listed in par. 2 above for the purpose of determining 
the lowest cost to the Government. 


Item 0003 of the solicitation schedule was for the processing of an 
estimated 2,200,000 pounds of butter into pats for delivery to Wil- 
liamsburg, Virginia. The protestant was the apparent low bidder at 
an evaluated price of $.0439 per pound. Bon Ton Foods, Inc., of 
Mamaroneck, New York, submitted an evaluated bid of $.0466 per 
pound. 

The procuring activity proposed to make award of Item 0003 to 
Dairy Sales. However, Bon Ton advised SRH-Chicago that the freight 
rate from the New York USDA warehouse to Mamaroneck, used in the 
evaluation of its bid, was in error. SRH-Chicago verified that a lower 
rate was in existence, which when applied to Bon Ton’s bid, placed 
it ina tie with Dairy Sales at a unit price of $.0439. In accordance with 
Armed Services Procurement Regulation (ASPR) 2-407.6, award 
of Item 0003 was made to Dairy Sales following a drawing by lot. 

After award had been made to Dairy Sales, Bon Ton alleged that 
the freight rate from Mamaroneck to Williamsburg used in evaluating 
its bid also was in error. The corrected freight rate, subsequently 
verified by the contracting officer, reduced Bon Ton’s evaluated unit 
price to $.0432. Thus, Bon Ton became the low bidder for Item 0003. 

Upon the advice of counsel, who regarded the matter as governed 
by our decision which is reported at 37 Comp. Gen. 330 (1957), the 
procuring activity determined that award of Item 0003 contravened 
10 U.S. Code 2305(c) and therefore was a nullity. A partial cancella- 
price to $.0432. Thus, Bon Ton became the low bidder for Item 0003. 
to Bon Ton to the extent of its capacity, 2,080,000 pounds, and by the 
issuance of a corrected award document to Dairy Sales, as the second 
low bidder, for the remaining 120,000 pounds. Dairy Sales protested 
this action on the basis that the Government had arbitrarily and 
capriciously canceled its contract for the processing of the total auan- 
tity of Item 0003. 
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Our decision reported at 37 Comp. Gen. 330 (1957), which was 
relied upon by the procuring activity, involved a situation similar 
to the instant one in that an erroneous freight rate evaluation by the 
contracting agency resulted in an award to other than the low bidder. 
Therein, we held that the award was in contravention of 10 U.S.C. 
2305(c) ; that award of the contract contrary to the provisions of the 
statute was a nullity and conferred no rights on the contractor against 
the Government; and, therefore, the contract should be canceled. Sim- 
ilarly, in our decision B-164826, August 29, 1968, cited by your Agency 
as further justification for its action, we directed cancellation of a 
contract awarded to other than the low bidder as a result of a mathe- 
matical error by the contracting agency in the computation of freight 
rates. The partial cancellation of Dairy Sales’ contract was therefore 
consistent with previous decisions of this Office. 

However, upon further reflection and for the reasons set forth below, 
we are of the opinion that Dairy Sales’ contract should have been par- 
tially terminated for the convenience of the Government, rather than 
canceled. We are in agreement with the position of the Court of Claims 
that “the binding stamp of nullity” should be imposed only when the 
illegality of an award is “plain,” John Reiner € Co. v. United States, 
325 F. 2d 438, 440 (163 Ct. Cl. 381) or “palpable,” Warren Brothers 
Roads Co. v. United States, 355 F. 2d 612, 615 (173 Ct. Cl. 714). In 
determining whether an award is plainly or palpably illegal, we believe 
that if the award was made contrary to statutory or regulatory require- 
ments because of some action or statement by the contractor (Prestea, 
Inc. v. United States, 320 F. 2d 367 (162 Ct. Cl. 620), or if the con- 
tractor was on direct notice that the procedures being followed were 
violative of such requirements (Schoenbrod y. United States, 410 F. 
2d 400 (187 Ct. Cl. 627), then the award may be canceled without 
liability to the Government except to the extent recovery may be had 
on the basis of quantum meruit. On the other hand, if the contractor 
did not contribute to the mistake resulting in the award and was not 
on direct notice before award that the procedures being followed were 
wrong, the award should not be considered plainly or palpably illegal, 
and the contract may only be terminated for the convenience of the 
Government. John Reiner & Co. v. United States, supra; Brown & 
Son Electric Co. v. United States, 325 F. 2d 446 (163 Ct. Cl. 465). 

In the instant case, the freight rates used in the evaluation of bids 
were furnished by a Government activity, not by the bidders. There 
is no indication of record that Dairy Sales contributed to the erroneous 
information upon which Bon Ton’s bid was evaluated or that Dairy 
Sales was on direct notice, prior to the initial award of Item 0003, that 
an incorrect rate from Mamaroneck to Williamsburg had been used 
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in the evaluation of Bon Ton’s bid. Under these circumstances, we 
are unable to conclude that the initial award of Item 0003 to Dairy 
Sales, while improper, was plainly or palpably illegal, and we are 
therefore convinced that the contractor could successfully maintain 
un action for damages computed under the termination for the con- 
venience of the Government clause of the contract. Accordingly, we 
recommend that the partial cancellation of Dairy Sales’ contract be 
changed to a partial termination for the convenience of the Govern- 
ment and that settlement be made with the contractor pursuant to that 
clause. To the extent they conflict with the views expressed herein, our 
decisions 37 Comp. Gen. 330 (1957) and B-164826, August 29, 1968, 
are overruled, and should no longer be followed. 

As this decision contains a recommendation for corrective action 
to be taken, it is being transmitted by letters of today to the con- 
gressional committees named in section 232 of the Legislative Reorga- 
nization Act of 1970, Public Law 91-510, 31 U.S.C. 1172. In view 
thereof, your attention is directed to section 236 of the act, 31 U.S.C. 
1176, which requires that you submit written statements of the action 
taken with respect to the recommendation. The statements are to be 
sent to the House and Senate Committees on Government Operations 
not later than 60 days after the date of this letter and to the Com- 
mittees on Appropriations in connection with the first request for 
appropriations made by your agency more than 60 days after the date 
of this letter. 

We would appreciate advice of whatever action is taken on our 
recommendation. 


[ B-175633 J 


Contracts—Specifications—Adequacy—Legal v. Technical Accept- 
ability Considerations 


In the absence of clear and convincing evidence that contracting officials erred 
in judging the minimum needs of the Government, the United States General 
Accounting Office will not substitute its judgment as to the sufficiency of the 
technical data package furnished under an invitation for radio sets, nor is the 
invitation considered to be legally defective since fair competition was not 
precluded where bidders were informed the contractor would be required to suc- 
cessfully manufacture the contract end items and to bear the cost of attaining 
stated functional or performance requirements, which is adequate’ notice to 
sophisticated bidders to scrutinize technical requirements and to price any 
significant unknowns for which they and not the Government would be responsi- 
ble for correcting, and which is sufficient allocation of performance risk to 
assure competition. 


To the Electrospace Corporation, October 18, 1972: 


Reference is made to your protest that the technical data package 
furnished bidders under invitation for bids DAAB05-72-B-0012, 
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issued by the United States Army Electronics Command, Philadel- 
phia, Pennsylvania, is so deficient as to render the invitation legally 
defective. 

In addition to your protest under invitation —0012, an investiga- 
tion is being performed by our Office pursuant to a congressional 
request concerning your contention that a retrofit program with re- 
spect to AN/PRC-77 radio sets previously furnished by Electrospace 
and occasioned by defective design, would be more economically per- 
formed by Electrospace than by the Army itself. That aspect will be 
covered in a separate report to the congressional source that made the 
request. 

Invitation —0012 contemplates a firm fixed-price multiyear contract 
for stated quantities of AN/PRC-77( ) radio sets and RT-841( )/ 
PRC-77 receiver-transmitters. Your protest is limited to the AN/ 
PRC-77(_ ) radio sets. Although bid opening was originally set for 
April 24, 1972, it has been postponed on several occasions pending 
resolution of your protest and is currently set for October 18, 1972. 

It is your position that the technical data package contains serious 
major design deficiencies not readily apparent to bidders without 
prior production experience, the effect of which will be that con- 
tract end items manufactured to the requirements of the technical 
data package will not meet the contract requirements for end item 
performance without costly modification. You contend that fair com- 
petition in this situation is impossible because uninformed bidders 
will not price necessary engineering design and modificaton work 
required to correct defects, although the cost of such work will ulti- 
mately be borne by the Government through the medium of after- 
award change orders. On the other hand experienced bidders, such 
as Electrospace, will be priced out of the competition because it. will 
be necessary for them to take these unenunciated design defects into 
consideration in the formulation of a bid price. 

As an indication that the design of this radio set is not perfected, 
you point out that “Four contractors have been involved in this pro- 
eram and all four have experienced serious technical difficulties which 
have resulted in production delays and cost increases to the Govern- 
ment.” Also, as an indication of the complexity of the problems to be 
anticipated under the instant invitation by an uninitiated bidder, 
you state that “the data package is replete with design deficiencies 
and misleading requirements which cannot be apparent to even the 
most knowledgeable engineer except after he has considerable intimate 
experience with the hardware.” 

You further contend that specification changes made by invitation 
amendment since your protest was filed, while correcting some of the 
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problems of which you have complained, have not served to cure the 
major deficiencies contained in the data package. Finally, it is alleged 
that MEMCOR Division of E-Systems Inc., a contractor currently 
producing AN/PRC-77 radio sets, which production is relied on in 
the report of the Army Materiel Command (AMC) in this matter as 
proof that the questioned data package is in fact adequate, has, to the 
contrary, been experiencing serious production difficulties including 
rejection of certain production lots. 

The position of AMC is simply that in the opinion of its engineering 
personnel, the technical data package—particularly as amended fol- 
lowing your protest—is sound from a design standpoint and therefore 
suitable for competitive procurement. Concerning the allegation that 
the current contractor is experiencing serious difficulty, AMC has ad- 
vised that while the contractor has been on “tightened inspection,” 
as required by its contract because of difficulties in the “quality area,” 
these difficulties have no bearing on the design of the radio sets as 
represented by the technical data package, and that they are being 
cleared up in due course by “re-work” of rejected lots. Inasmuch as 
no evidence has been presented to refute the Army’s position on the 
latter point, we must accept it as valid. 

During the development of this case, you have stated your position 
in great detail in several letters to our Office with respect to the various 
specification areas which you consider to be deficient. These letters 
have in turn been forwarded to AMC for comment. Also, we under- 
stand that your position in this regard has been discussed both with 
engineering personnel at the Electronics Command in Philadelphia 
and with Army officials in Washington. It seems clear, therefore, that 
your position in this matter has been given thorough consideration 
by the Army. However, as you know, the Army has continued to 
maintain that the technical data package is adequate and to recom- 
mend, therefore, that your protest be denied. 

For reasons set out below, we must conclude that no basis exists for 
challenging the Army’s determination that the instant technical data 
package is adequate for competitive procurement. Since we do not 
base this conclusion on an engineering determination as to the cor- 
rectness, or lack thereof, of the respective opposing viewpoints, but 
rather on the basis of a legal determination, the specific areas of alleged 
technical data package inadequacy need not be discussed. 

It has been a longheld and frequently stated rule of our Office that 
the drafting of specifications is primarily a function of the adminis- 
trative agency as that agency is uniquely knowledgeable as to what 
will serve the Government’s minimum needs in a given instance and 
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that where a difference of expert technical opinion exists as to speci- 
fication adequacy, our Office will not substitute its judgment for 
that of the contracting officials in the absence of clear and convincing 
evidence that those officials are in error. See 40 Comp. Gen. 294 (1960). 
That there is no clear and convincing evidence of error in this case is 
exemplified, we think, by your statement, quoted earlier, to the effect 
that only prior contract experience would enable even the most know]- 
edgeable engineer to perceive the defects inherent in the data package. 
If an engineer experienced in the technology involved in this case 
cannot perceive error in the data package, we do not think it can be 
said that evidence of error is clear and convincing. 

With respect to your contention that fair competition is precluded 
in this procurement because bidders lacking prior production experi- 
ence will seriously underprice their bids to your competitive detriment, 
we note that a special notice on page 31 of the invitation calls atten- 
tion to provision F9g of the invitation supplemental technical instruc- 
tions, entitled “Production Evaluation Concept,” and points out among 
other things that the provision requires the contractor to bear the 
cost of implementing certain changes in technical data. The special 
notice then advises that the contractor in this instance will be required 
to expend production engineering effort in order to successfully manu- 
facture the contract end items. Among the “other things” provided 
by the “Production Evaluation Concept” provision, however, is the 
agreement by the contractor to bear the cost of technical data changes 
determined to be essential to accomplishment of the following six 
tasks : 


(a) Attainment of functional or performance requirements of specifications. 
(b) Compatibility between specified quality assurance provisions and the 
mandatory physical or functional requirements of specifications and drawings. 

(c) Compatibility between drawing parts lists and other technical data. 

(d) Correction of an impossible manufacturing condition. 

(e) Correction of an impossible assembly condition. 

(f) Procurement of purchased parts and materials. 

The above enumerated contractor-assumed responsibilities repre- 
sent, we think, an admission that no data package or specification can 
be expected to be totally without defects. Furthermore, all bidders to 
this invitation can be considered to be sophisticated in the ways of 
Government procurement and in solving problems encountered in the 
construction of complicated radio sets so that the special notice pro- 
vision, coupled with the “Production Evaluation Concept” provision, 
serves as adequate notice to them to scrutinize carefully the technical 
requirements and to price accordingly any significant unknowns for 
which they will bear the burden of correcting. The contract terms. 
place the responsibility of anticipating such defects on the contrac- 
tor, not the Government. While these contract terms might not with- 
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stand attack if specification defects encountered are substantially 
greater than could have been contemplated at the time of bidding, we 
think they are sufficient to reasonably allocate performance risk and 
to assure competition, particularly in view of the administrative posi- 
tion that no significant design defects exist. See, in this regard, 
B-165953, October 27, 1969. 

In accordance with the above considerations, your protest must be 
denied. 


[ B-176138 J 


Bids—Two-Step Procurement—Bond Requirement—Coventurers 


The second-step bid, a turnkey project, submitted under a two-step invitation 
for bids to design and construct family housing by a group composed of architects, 
engineers, land planners, and builders, who was joined in the second-step by a 
construction firm who had not participated in the first step—an invitation re- 
quirement—but was the only principal named in the bid bond, was properly 
rejected since the construction company, a separate legal entity, had no authority 
to bind the coventurers responsible for design, and the bid bond coverage being 
incomplete was defective. Furthermore, information submitted prior to the 
second-step bid identifying the construction company as a conventurer, which 
Was erroneously held to have no legal significance, served notice the construction 
firm had no authority to bind its coventurers. 


To the Aecon International Team, October 19, 1972: 


We refer to your telefax of June 5, 1972, and subsequent corre- 
spondence, protesting the rejection of your bid as nonresponsive under 
the second step of two-step formally advertised invitation for bids 
(IFB) 77-17-72, issued by the U.S. Coast (ruard, Department of 
Transportation (DOT). 

Step I of the IFB was issued November 29, 1971, soliciting tech- 
nical proposals for the design and construction of 75 units (66 base 
and 9 additive) of family housing, including plans and construction 
for all utilities, roads, landscaping and site development. 

Six bidders submitted technical proposals which were determined 
acceptable. The proposal here in question was submitted in the name 
of “Aecon International, % Grimball, Grimball, Gorrondona, 
Kearney and Savoye, Architects, Engineers, and Planners, Inc.,” and 
signed by Henry G. Grimball, Architect. The following statement 
accompanied the proposal : 

Aecon International is an organization consisting of registered architects, 
professional engineers, land planners, and contractors offering siting, building. 
design, construction development and supervision of planned residential com- 
munities. 

Specifically, it includes the following: 

“GRIMBALL, GRIMBALL, GORRONDONA, KEARNEY, & SAVOYE 
Architects, Engineers, and Planners, Inc. 


Component Home Manufacturers 
National General Contractors and their Subcontractors” 


* ¥ * * * * * 
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Aecon International will submit a proposal under Step Two which will be a 
TURN KEY PROJECT * * *. 

The Step II price competition, issued February 3, 1972, provided 
that “EACH BID IN THIS STEP #2 MUST BE BASED ON 
THE BIDDING SCHEDULE AND THE BIDDER’S OWN 
TECHNICAL PROPOSAL * * *.” Further, the IFB required bid, 
payment and performance bonds. 

Among the bids received was one from “Aecon International, 20th 
Century Construction Co., Inc.,” signed by Morris A. Sarshik, Presi- 
dent. The accompanying Representations and Certifications also 
named the bidder as “Aecon International, 20th Century Construc- 
tion Co., Inc.,” a New Jersey corporation. The bid bond in the required 
penal sum named the principal as “20th Century Construction Co., 
Inc.,” a New Jersey corporation, and was signed by Morris A. Sarshik, 
President. The bond identified the IFB by number and description. 

The Aecon International bid of $1,782,028 for the base bid and 
additives became the low bid after the bid of Brown Professional 
Engineers, Inc., was rejected as nonresponsive for failure to submit 
a bid bond. However, by letter of April 7, 1972, Nasco Products Com- 
pany, the next low bidder at $1,950,806, questioned the Aecon Inter- 
national bid on the grounds that 20th Century Construction Co., Inc., 
was a separate legal entity from Grimball, Grimball, Gorrondona, 
Kearney & Savoye (Grimball) and had not submitted a technical 
proposal under Step I. The contracting officer rejected the bid for the 
reason suggested by Nasco. Thereafter, representatives of Grimball 
and 20th Century contended that Aecon International submitted the 
bid in Step IT as a team and that the bid should not have been re- 
jected. However, the contracting officer continued to view the bid as a 
20th Century bid and sustained the rejection on the basis that 20th 
Century had not submitted a first step proposal. 

However, even if we consider that the bid was an Aecon Interna- 
tional bid, we would have to conclude that it should be rejected. The 
IFB was issued on February 3. 1972, with a March 22, 1972, bid 
opening date. In the interim, a letter of March 8, 1972, signed by 
Henry G. Grimball, as President of Grimball, and Harold B. Sarshik, 
as Vice President of 20th Century, was received by the contracting 
officer. That letter, referencing the IFB number and project. descrip- 
tion, advised that the parties would be acting as a team under the name 
of Aecon International in submitting a Step II proposal. The letter 
went on to delineate the separate responsibilities that each party in the 
team would have. The individual responsibilities of Grimball were 
listed as preparation and submission of the Step I technical proposal, 
preparation of working drawing and specifications for construction 
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and supervision of construction. On the other hand, it was indicated 
that 20th Century was to be the general contractor on the project and 
that it would prepare and submit the Step II bid. It was indicated 
further that bonds would be prepared in the name of 20th Century 
as the general contractor for the project and that it would execute 
the construction contract. 

The contracting officer accorded the letter no legal significance. 
However, our Office has held that all documents received prior to bid 
opening constitute a part of the bid. 45 Comp. Gen. 397, 399 (1966) ; 
B-160659, June 9, 1967. It is our opinion that the letter was a part 
of the bid and provided a clear indication as to the identity of Aecon 
International. 

However, no bid bond was received from Aecon International as 
indicated above; the only bid bond received was from 20th Century. 
We believe it is clear from the March 8 letter that 20th Century was 
only responsible for submitting bonds for itself as general contractor. 
However, the contract to be awarded is not restricted to construction, 
but includes design as well. The latter aspect of the work is the respon- 
sibility of Grimball. Therefore, if Aecon International consists of 
Grimball and 20th Century, the bid bond coverage is incomplete. 

A bid bond requirement is a material part of the IFB and non- 
compliance renders a bid nonresponsive. 38 Comp. Gen. 532 (1959). 
A bid bond which names a principal different than the nominal bidder 
is deficient and the defect may not be waived as a minor informality. 
B-170361, July 27, 1970. This view is prompted by the rule of the law 
of suretyship that no one incurs a liability to pay the debts or perform 
a duty of another unless he expressly agrees to be bound. The law does 
not create relationships of this character by mere implication. 44 Comp. 
Gen. 495 (1965). 

In this case Aecon International appears to be a joint venture. 
We recognize that each member of a joint venture acts as both princi- 
pal and agent of his coventurers and each of several joint venturers 
las the power to subject the others to liability to third parties within 
the scope of the joint venture. However, one member of a joint ven- 
ture, by acts in contravention of a restriction on his authority, can- 
not bind his coventurers to third parties who have knowledge of the 
limitation of his authority. Wood v. Western Beef Factory, Inc., 378 
F. 2d 96 (10th Cir. 1967). In our view, the March 8 letter served as 
notice of the limitation of the authority of 20th Century. 

The determination of the sufficiency of a bid bond relates to whether 
the Government will receive the full and complete protection it con- 
templated in the event of a failure of a bidder to execute any re- 
quired contractual documents or bonds. B-176787, November 4, 1969. 
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Our Office will not apply an overly technical interpretation of the 
applicable regulations to defeat the bid bond where the Government 
will receive the protection.sought. Thus, where a bid bond named 
coventurers as principal, but only one was indicated on the bid as 
bidder, we concluded that the Government would receive full pro- 
tection. There, the bid documents themselves established the relation- 
ship between the bid bond principals and intended bidder so as to 
subject the surety to liability in the event the bidder failed to execute 
the required contractual documents or bonds. B-176821, August 25, 
1972; B-169369, April 7, 1970. In the present case, the Government 
would not be similarly protected. 

In view of the fact that the IFB required both design and construc- 
tion services, it is our opinion that the discrepancy between the bid 
bond principal and nominal bidder is a material deviation from the 
requirements of the IFB requiring rejection of the Aecon International 
bid as nonresponsive. 

Accordingly, the protest is denied. 


[ B-177095 J 


Public Buildings—Construction—Financing of Construction— 
Dual System of Contracting 

The so-called “dual system” of contracting proposed to carry out the purchase 
contracting authority contained in section 5 of the Public Buildings Amendments 
of 1972 that provides for financing the acquisition, construction, alteration, 
maintenance, operation, and protection of public buildings, is legally within the 
framework of section 5, since the section does not prohibit the use of such a 
plan which contemplates separate contracts secured through competitive 
bidding—a “Construction Contract” for building projects on Government sites 
and a “Purchase Contract” for financing projects, the funds for the payment 
of construction to be obtained by a Trustee through the issuance and competitive 
sale of Participation Certificates—presumably to be reoffered to public inves- 
tors—to be redeemed by the Government within 30 years by installment payments 
of principal and interest, with title in the property vesting in the United States. 


To the Acting Administrator, General Services Administration, Oc- 
tober 19, 1972: 


Reference is made to your letter of September 20, 1972, concerning 
a new contracting procedure that has been proposed for use in carry- 
ing out the purchase contracting authority contained in section 5 of the 
Public Buildings Amendments of 1972, approved June 6, 1972, Public 
Law 92-313, 86 Stat. 219,40 U.S. Code 602a. 

The proposed procedure, the so-called “dual system,” is set out in 
a’ memorandum dated September 27, 1972, subsequently furnished to 
us. You state that you are scheduled to receive bids on purchase con- 
tracts totaling nearly $200 million on October 30, 1972, and you ask 
whether contracts to be entered into thereunder are authorized by law. 
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Under the plan the General Services Administration (GSA) will 
issue separate invitations for (a) bids for construction of individual 
projects and (b) bids to finance and sell to the United States a group 
of such projects. Following competitive bidding, GSA will accept 
the most favorable construction bid for each project.by entering into 
a “Construction Contract,” and accept the most favorable financing bid 
to provide the funds for the group of projects as a whole by entering 
into a “Purchase Contract” with a Trustee which would obtain the 
necessary funds through issuance of Participation Certificates (PC) to 
the successful financial bidders. 

It is presumed that such successful bidders will reoffer to public 
investors (PCHolders) the Participation Certificates, each evidencing 
an undivided interest in the obligation of the United States to make 
payment of the purchase price under the purchase contract. 

The Construction Contractor will be obligated to construct the 
project improvements (the Improvements) on the site owned by the 
United States in accordance with GSA’s plans and specifications and 
under supervision provided by the GSA, and to furnish performance 
and payment bonds which will guarantee completion by the surety 
in the event of default by the Construction Contractor. The GSA will 
agree to cause monthly payments to be made to the Construction Con- 
tractor out of the proceeds of the financing to be supplied by the 
PCHolders, and as such payments are made, title to the Improvements 
will vest in the Trustee designated to hold title on behalf of the 
PC Holders. 

The proposed procedure is further set forth in the memorandum as 
follows: 

Determination of Amount To Be Financed and Disposition Thereof. (a) A 
target date for completion of all the projects in the group (the “Target Date’’) 
will be fixed by GSA and set forth in the Purchase Contract. The amount of the 
financing to be invited by GSA will be a specified amount approximately equal 
to the amount estimated by GSA as the maximum which might be required 
to cover all of the following: (i) the costs of construction (“Construction Costs” ) 
payable under all the Construction Contracts in the group, (ii) total applicable 
costs and expenses (“Construction Period Administrative Costs”) to the Target 
Date, including fees and expenses of a financial advisor and special counsel, fees 
of the Architect-Engineer, printing costs, fees and expenses of the Trustee and 
Paying Agent, and local real estate taxes (if any), plus (iii) interest (“‘Con- 
struction Interest’) to the Target Date on the amount of the financing to be 
capitalized at the rate stipulated in the winning financial bid. The United 
States acting through the GSA will enter into a contract with the Trustee 
on behalf of the PCHolders providing that the proceeds of the financing will 
be received by the Trustee and held in trust in a “Construction Fund” for the 
benefit of the PCHolders. 

(b) During the period to the Target Date, sums will be disbursed monthly 
from the Construction Fund (i) upon order of the GSA by way of progress 
payments as construction is completed and upon submission of invoices for serv- 
ices performed, in payment of Construction Costs and Construction Period 
Administrative Costs approved by GSA, and (ii) in semi-annual payments of 


Construction Interest. On the Target Date GSA will estimate the amounts re- 
quired to complete each uncompleted project, if any, and will cause such amounts 
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to be disbursed to a “Completion Fund.” The total of all such payments out of 
the Construction Fund to the Target Date (consisting of (i) the payments of 
Construction Costs, Construction Period Administrative Costs and Construc- 
tion Interest, and (ii) the payment to the Completion Fund) will become the 
principal amount (the “Principal Amount”) to be included in the Purchase Price. 
Any sums left in the Construction Fund will be returned on the Target Date to 
the PCHolders by way of redemption of Participation Certificates by lot and will 
not become part of the Principal Amount. 

(c) The Completion Fund will be held by the Trustee in trust for the PCHold- 
ers, to be disbursed upon order of the GSA to cover costs in connection with 
completion of the projects or interest on outstanding Participation Certificates 
or both. Any balance remaining in the Completion Fund must be disbursed for 
redemption of Participation Certificates by lot upon the earlier of (i) accept- 
ance by the United States of all of the projects in the group, or (ii) the date 
of the first installment payment of the Principal Amount. 

(d) Moneys held in the Construction Fund prior to the Target Date and in 
the Completion Fund after the Target Date will be invested in other U.S. 
Jovernment securities upon the order of GSA, and income derived from such 
investments, after expenses, will be added to the Construction Fund prior to 
the Target Date and to the Completion Fund after the Target Date. 

The Purchase Contract. 

(a) The United States will agree to pay to the Trustee, on behalf of the 
PCHolders, the following amounts, which constitute the Purchase Price: 

(i) the Principal Amount, in installments commencing in the ---- year and 
continuing for not more than 30 years from the date the Purchase Contract 
is entered into ; 

(ii) interest on the unpaid Principal Amount, in semi-annual installments 
commencing approximately six months after the Target Date ; 

(iii) all costs and expenses of the same nature as the Construction Period 
Administrative Costs but incurred at any time throughout the term of the 
Purchase Contract, to the extent they are not paid from the Construction Fund 
or the Completion Fund; and 

(iv) in any event, such additional amounts (if any) as may be necessary to 
enable the Trustee to pay the principal and interest and premium. if any, 
on the Participation Certificates as specified therein. The United States will 
have the right to prepay Purchase Price in connection with any optional re- 
demption of the Participation Certificates, and any redemption or payment 
of interest out of the Completion Fund will be treated as a payment or pre- 
payment of Purchase Price. The obligation of the United States to pay the 
Purchase Price will be absolute and unconditional. 

(b) The site owned by the United States will be leased to the Trustee for a 
nominal rental for a period exceeding the 30-year term of the Purchase Contract, 
which will automatically terminate upon payment in full of the Purchase Price. 
The Trustee will take title to the Improvements as they are constructed (as 
stated above under “The Construction Contracts”), and hold title thereto during 
the term of the Purchase Contract. Upon payment of the Purchase Price in full, 
title to all assets held by the Trustee will pass automatically to the United 
States. During the term of the Purchase Contract, the United States will occupy 
the Improvements and assume full responsibility for repairs, maintenance, 
* operation, management and hazard risks. 

Participation Certificates. In order to provide money for the purpose of the 
program at the lowest possible cost to the United States, the GSA proposes to 
invite competitive bids for the purchase of Participation Certificates. Such Cer- 
tifieates will evidence undivided interests in the obligation of the United States 
to pay the Purchase Price to the Trustee under the Purchase Contract. Each 
Participation Certificate will specify a principal amount ($5,000 or a multiple 
thereof) to which it is entitled, and the installments in which such amount will 
he payable. The initial aggregate principal amount of all Participation Certifi- 
cates will be the amount of the financing (fixed as described above under 
“Determination of the Amount to be Financed and Disposition Thereof”). Each 
Particinvation Certificate will also specify that interest will be payable semi- 
annually on the unpaid portion of its principal amount. at a specified rate (the 
rate stipulated in the winning financial bid). The Participation Certificates 
will be redeemable at principal amount and accrued interest as contemplated 
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in paragraphs (b) and (c) under ‘Determination of Amount to be Financed 
and Disposition Thereof” and will also be subject to redemption at the option 
of the United States under certain conditions, at principal amount and accrued 
interest plus premium, if any. 

The Treaee..@md PONG AGGWs:: TOO. ake eight ee Bank 
(“Bank”) will act as Trustee for the PCHolders and Paying Agent for the 
United States. As such Trustee it will (a) hold the proceeds of the sale of the 
Participation Certificates in trust for disposition as described above (see “De- 
termination of Amount to be Financed and Disposition Thereof”), and (b) 
lease the site from the United States and hold title to the Improvements. The 
Bank, acting as Paying Agent for the United States, will receive from the 
United States payments on account of the Purchase Price of the projects, pay 
costs and expenses (if any) directed to be paid by the GSA under the Purchase 
Contract, and pay to the PCHolders the principal and interest, and premium, 
if any. 

The Financial Bidders’ Agreement. The successful bidders, which will be the 
financial bidders whose bid is accepted by GSA, will agree to purchase the 
Participation Certificates subject to the usual and customary conditions. It is 
expected that bidders would consist of groups of investment banking firms and 
banks. 

The memorandum discloses that at the time bids are issued under 
the proposed “dual system” GSA will simultaneously seek combina- 
tion construction and financing bids for each project under the so- 
called “package system” and will choose between the two systems 
on the basis of which is deemed most favorable to the United States. 

The purpose of the Public Buildings Amendments of 1972 is stated 
in its title as being “* * * to provide for financing the acquisition, 
construction, alteration, maintenance, operation, and protection of 
public buildings * * *.” Section 5 thereof authorizes GSA to provide 
space by entering into purchase contracts, the terms of which shall 
be not more than 20 years and which provide that title to the prop- 
erty shall vest in the United States at or before the expiration of the 
contract term and upon fulfillment of the terms stipulated in the 
purchase contracts. It is further provided that the terms and condi- 
tions shall include provision for the application to the purchase price 
agreed upon therein of installment payments made thereunder. 

It is provided in section 5(b), 40 U.S.C. 602a(b), that no such 
purchase contract shall provide for any payments to be made by the 
United States in excess of the amount necessary, as determined by the 
Administrator of the GSA (1) to amortize the cost of construction 
of improvements plus the fair market value of the site, if not owned 
by the United States; and (2) to provide a reasonable rate of interest 
on the outstanding principal as determined under clause (1) above; 
and (3) to reimburse the contractor for the cost of any other obliga- 
tions required of him, including such items as payment of taxes, 
costs of carrying insurance, and costs of repair and maintenance. For 
the purpose of purchase contracts for the erection by the contractor 
of buildings and improvements for the use of the United States, the 


Administrator of GSA is authorized in section 5(e),40 U.S.C. 602a(e), 
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to enter into agreements with any person, partnership, corporation, 
or other public or private entity, to effectuate any of the purposes 
of section 5; and is further authorized to bring about the development 
and improvement of any land owned by the United States, by “pro- 
viding for the construction thereon by others of such structures and 
facilities as shall be the subject of applicable purchase contracts * * *.” 

Section 5 also requires approval of a prospectus for each project 
by the Committees on Public Works of the Senate and the House of 
Representatives, and advance notification to the Committees on 
Appropriations of the Senate and the House of Representatives. You 
advise that such approval and notification for the projects covered by 
the proposed financing have been completed. 

As noted above, under the proposed plan the Government will make 
installment payments for a period not exceeding 30 years, and will 
obtain title to the project within the specified period. Also, the pay- 
ments will not exceed the limitations placed thereon by section 5(b) 
and will otherwise conform to the requirements of section 5. We also 
understand that the proposed plan will be disclosed to the interested 
committees of the Congress before it is adopted. 

Consequently while the purchase contract authority and the contract 
requirements set out in section 5 of the Public Buildings Amendments 
of 1972 do not specifically provide for the method of financing con- 
struction as provided in the so-called “dual system,” we find nothing in 
section 5 that must be considered as prohibiting the use of the proposed 
plan in carrying out the purposes of that section. 

Accordingly, it is our opinion that the proposed contracting pro- 
cedure (“dual system”) may be considered legally as within the 
framework of section 5 of the Public Buildings Amendments of 1972. 


[ B-176843 J 


Public Buildings—Leases—Congressional Approval—To Insure 
Equitable Distribution of Buildings 


The requirement in the Public Buildings Act of 1959, as amended on June 16, 
1972 (40 U.S.C. 607). that prospectuses of proposed leases be submitted to the 
Public Works Committees when the average annual rental will exceed $500,000 
is interpreted to mean the rental amount excludes the cost of heat, light, water. 
and janitorial services, and to mean congressional approval is not required 
retroactively for leases entered into prior to June 16, 1972. in the absence of 
an express statutory provision: for lease amendments that would bring leases 
within the prohibition; and for leases renewed as part of an interim housing 
plan. However. since a determination whether or not to exercise an option is 
tantamount to making a new lease, options exercised on leases entered into prior 
to June 16, 1972, that would cause the rental to exceed $500,000. require presen- 
tation to the Committees unless the option was included in the initial congres- 
sional approval. 
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To the Acting Administrator, General Services Administration, Oc- 
tober 26, 1972: 


Your letter of August 18, 1972 (and enclosures) sets forth your 
interpretation of section 7 of the Public Buildings Act of 1959, 40 
U.S. Code 607, as amended by section 2 of the Public Buildings Amend- 
ments of 1972, Public Law 92-313, approved June 16, 1972. Section 
7 as amended by section 2 provides, among other things, that “no 
appropriation shall be made to lease any space at an average annual 
rental in excess of $500,000 for use for public purposes if such lease 
has not been approved by resolutions adopted by the Committees on 
Public Works of the Senate and House of Representatives respec- 
tively.” 

You intend to issue instructions to your operating personnel setting 
forth guidelines consistent with the interpretation—as set forth in 
your letter—of amended section 7 of the Public Buildings Act of 
1959, unless our Office interposes any objections thereto. Your inter- 
pretation of section 7 
forth below. 

You state that the applicability of the requirements of amended 
section 7 of the Public Buildings Act to certain lease transactions in- 
volving the acquisition of space for Federal agencies has been under 
review by the General Services Administration (GSA) since enact- 
ment of the 1972 amendments. However. while you state that there 
is little helpful legislative history, you point out that section 7 as 
originally enacted and in its amended form has for its stated purpose 
to ensure “the equitable distribution of public buildings throughout 
the United States with due regard for the comparative urgency of 
need for such buildings.” You also state that the apparent intent of 
the amended language is to permit legislative oversight with respect 
to the more significant GSA lease transactions. You further note 
that the Conference Report (House Report 92-1097, dated May 30, 
1972), accompanying S. 1736, which became the Public Buildings 
Amendments of 1972, states on page 10 that amended section 7 re- 
quires GSA to submit a prospectus whenever its Administrator “pro- 
poses to secure leased space for which he proposes an average annual 
rental in excess of $500,000.” 

The first question raised relates to the proper interpretation of 
the term “average annual rental.” You state in this regard: 


, as amended, and our views thereon are set 


In interpreting the term “average annual rental” as used in section 7, as 
amended. we have construed the word “rental” to be the amount of considera- 
tion for use of the lond and buildings or portions of buildings during the firm 
term of the lease. The term excludes the cost of any services, such as heat, light, 
water. and janitorial services. This interpretation is consistent with the inter- 
pretation of the term “rental” as used in section 322 of the Economy Act of 1932 
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(40 U.S.C. 278a) made by your office, 12 Comp. Gen. 546. In this regard the fol- 
lowing should also be pointed out: (1) while our practice is to lease on the basis 
of obtaining services and utilities, there are many occasions when leases are 
awarded on a net rent basis (i.e., unserviced) ; (2) services and utilities need 
not be included as part of the per square foot rental amount and can be con- 
tracted for separately from the lessor or others; and (3) if (2), above, were 
followed, there would be no question as to the dollar amount for the net rental 
as services and utilities would not be included therein. 

We would prefer, however, to continue our usual practice of including charges 
for services and utilities in the per square foot rental rate in order to avoid 
dual contracting for space and services. It is a customary business practice to 
rent space at a single rate which includes all services. Fully serviced space also 
avoids the problems inherent in a division of responsibility between the Govern- 
ment and the lessor concerning maintenance and major repairs. 

In leasing at a single rate inclusive of services and utilities, GSA now estab- 
lishes a net rental as a basis to determine whether the same is within the limi- 
tations imposed by section 322 of the Economy Act, supra. Accordingly, GSA 
presently requires that an offer to lease be accompanied by a statement of the 
estimated annual cost of services and utilities to be furnished by the offeror 
as part of the rental consideration. The figures may be adjusted by the contract- 
ing officer if, in his judgment, and using the expertise of the appraiser and GSA’s 
Buildings Management personnel, the figures are inaccurate. Enclosed are copies 
of GSA Forms 1217 and 387 which are used for determining the cost of services 
and utilities and the net rental. 

As you point out, your construction of the word “rental” as it is used 
in the Public Buildings Amendments of 1972 (that it is the amount 
of consideration for use of the land and buildings, or portions of build- 
ings, during the firm term of the lease, excluding the cost of any serv- 
ices such as heat, light, water, and janitorial services), would be con- 
sistent with the interpretation of the term “rental” used in 40 U.S.C. 
278a, as interpreted in our decision 12 Comp. Gen. 546 (1933). Also, 
we were informally advised by members of your staff that the cost for 
such services is fairly uniform throughout the country (ranging ap- 
proximately from $1.35 to $1.75 a square foot), and that it is the cost 
of renting space which varies greatly (from $4 to $10 a square foot). 
We were further advised that in soliciting offers for leased space, you 
require a “net” rental bid in order to have uniformity in evaluating 
proposed leases. Also, we were advised informally that when GSA 
submitted a lease prospectus to the Congress for approval prior to the 
amendment of section 7, the comparative costs of leasing versus pur- 
chasing were presented in net terms. In view of the above, we see no 
objection at this time to your proposed interpretation of the term 
“average annual rental.” 

The next question raised in your letter relates to the effect of 
amended section 7 with regard to the 92 leases GSA currently has in 
effect, which were entered into prior to the enactment of the legisla- 
tion, at average annual rentals in excess of $500,000, as well as with 
regard to those cases in which GSA has entered into contracts—prior 


to the 1972 amendments—under which the Government is obligated 
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to enter into formal] lease agreements, exceeding $500,000 per annum, 
upon delivery of the space. You state in this regard: 


As discussed above, we do not interpret section 7 as intended to impair existing 
lease agreements entered into prior to enactment of the 1972 Act. Not only does 
the legislative history of the Act support this view, but Congress cannot repudiate 
Government contracts through a general statute, Perry v. United States, 294 U.S. 
330 (1985) ; CF John McShain Inc. v. District of Columbia, 205 F. 2d. 882 (1953). 

Accordingly, in cases where GSA long-term leases entered into prior to June 16, 
1972, include a tax escalator clause which allows for an adjustment in the rent 
to become effective at certain times during the period of the leases, and by appli- 
cation of the clause, the amount of rent to be paid in the future may exceed 
$500,000, we do not intend to submit a prospectus. Further, in instances where 
contracts have been signed prior to the effective date of the amendment to sec- 
tion 7, requiring upon delivery of the space that GSA enter into a lease agreement 
in excess of $500,000, we do not believe that the Act requires the submission of a 
prospectus since the proposed lease has become a contractual obligation of the 
Government which the Act is not intended to impair. 


It is a well-established canon of statutory construction that in the 
absence of an express statutory provision to the contrary, it is not to be 
presumed that Congress has intended in the enactment of a law to im- 
pair existing contracts. Therefore, we agree with your position that 
section 7 does not require congressional approval of leases entered into 
prior to the enactment date of Public Law 92-313 (i.e., June 16, 1972), 
which include a tax escalator clause, allowing for the adjustment of 
rent, the application of which (the tax escalator clause) subsequent to 
such date of enactment results in an average annual rental in excess of 
$500,000. We further agree that section 7, as amended, does not require 
congressional approval of leases entered into after the enactment date 
of the 1972 amendments pursuant to contracts entered into prior to 
such date requiring GSA upon delivery of the space to enter into a lease 
agreement with a rental in excess of $500,000. 

You further ask about the applicability of amended section 7 to situ- 
ations in which it becomes necessary or desirable to amend an existing 
lease with an average annual rental of less than $500,000 to cover addi- 
tional space so that the total average annual rental will be in excess-of 
that figure. You state in this regard: 

We also have not interpreted amended section 7 to require submission of a 
prospectus in instances where the existing or proposed lease requires payment of 
an average annual rental of less than $500,000 ; but because of subsequent change 
in circumstances it becomes necessary to amend the lease covering additional 
space, increasing the average annual rental of the building to more than $500,000. 
Such an amendatory agreement requires all the elements of a new contract and 
could be accomplished by a separate contract document rather than by amend- 
ment. It is not uncommon for GSA to lease portions of a building and as a result of 
increased program requirements of Federal agencies to seek additional space in 
the same building. 

In further amplification of the above, an amendment covering additional space 
in the same building could take place anytime during the term of the lease, and 
in most instances occurs more than one year from the date the lease is executed. 
The additional space could be used by one or more agencies in a building occupied 


by several agencies, for an agency moving into the building for the first time, or 
for the expanding needs of an agency occupying all of the Government leased 
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space in the building. In any event, the added space could be subject to a separate 
lease agreement which, if the average annual rental was under $500,000, would 
not be subject to a prospectus submittal. In any circumstances we would not ex- 
tend the term of the existing lease and adequate steps would be taken, of course, to 
prevent the splitting of a space requirement for purposes of evading the require- 
ments of section 7. 

We are aware of no legal basis on which to object to the proposed 
treatment of amendments to existing leases. However, GSA should take 
whatever precautions are necessary to prevent the splitting of a space 
requirement for purposes of evading the requirements of amended 
section 7. This Office, in the course of its normal audits of GSA’s ac- 
tivities, will, of course, review GSA’s administration of this matter. 

With respect to the exercise of options, you state : 

The rationale of our interpretation of section 7, with respect to existing leases, 
does not apply, however, to renewal options contained in such leases. The options 
impose no rights on the lessor and are exercised only at the discretion of the 
yovernment. However, in most instances the lease option has considerable value. 
In future lease transactions where a prospectus must be approved and submitted 
under amended section 7, it is our intention to include in the prospectus a state- 
ment relative to the lease options in order that the approval would permit their 
exercise by the Government. In leases entered into prior to June 16, 1972, where 
upon exercise of the option the average annual rental would be in excess of 
$500,000, we do not construe section 7, as amended, as requiring the submittal of a 
prospectus. As pointed out above, the lease prospectus procedure is intended to 
ensure the equitable distribution of public buildings throughout the United States 
with respect to proposed lease transactions, rather than as a control over ex- 
isting lease arrangements. 

While we agree that the statutory language indicates that the lease 
prospectus procedure is intended, in part, to ensure the equitable dis- 
tribution of public buildings throughout the United States, it is our 
view that one of the major purposes of amended section 7 is to allow 
the Congress, through the appropriate committees, to exercise a degree 
of control over leasing arrangements, Beginning in fiscal year 1963 
and continuing until fiscal year 1972 (i.e.. until enactment of the 
Public Buildings Amendments of 1972), the Congress included within 
the annual “Independent Offices Appropriation Act” a provision to the 
effect that no part of any appropriation contained in the Act could be 
used for the payment of rental on lease agreements for the accommoda- 
tion of Federal agencies in buildings, and improvements which were to 
be erected by the lessor for such agencies at an estimated cost of con- 
struction in excess of $200,000 or for the payment of the salary of any 
person who executed such a lease, unless a prospectus for the lease con- 
struction of such space was submitted to the Congress and approval 
made in the same manner as for public building construction projects 
pursuant to the Public Buildings Act of 1959. The legislative history 
of that provision strongly indicated the desire of Congress to exercise 
some control over the Government leasing program and to encourage 
the construction rather than leasing of buildings for housing the Gov- 


ernment. As indicated in reports prepared by this Office, it became 
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apparent that the aforementioned provision did not give the Congress 
the degree of control over the Government leasing program that it 
desired. See, for example, our report B-118623, dated April 19, 1972. 
Accordingly, the Congress amended section 7 of the Public Buildings 
Act in 1972 in order to give it greater control. 

With respect to the specific question raised, while we agree that in 
most instances it may be advantageous for the Government to renew 
its option, your agency will need to compare the various alternatives 
available to determine which will be the most advantageous to the Gov- 
ernment in any particular situation. Inasmuch as this evaluation will 
be tantamount to making a de novo decision as to the location of the 
building to be occupied by the Government, as well as tantamount to 
making a new lease, we feel the subject section requires that the pros- 
pectus procedure be carried through on all transactions involving the 
exercise of options in leases entered into prior to June 16, 1972, where 
the average annual rental will be an excess of $500,000. However, we 
agree that a lease prospectus need not be submitted for approval of the 
exercise of an option in those cases in which the initial prospectus, sub- 
mitted under amended section 7 (i.e., after the date of enactment of the 
1972 amendments), clearly and conspicuously states that approval of 
all the provisions of the prospectus constitutes approval of the ex- 
ercise of any options to renew which are contained in the proposed 
lease. 

The final question raised in your letter relates to the need for pros- 
pectus approval of interim housing plans. You state in this regard: 

Also, your opinion is requested on whether a prospectus is required under the 
following circumstances where the requirement for a prospectus is less clear from 
the language of amended section 7. For purposes of securing consideration of ap- 
proval of prospectuses, section 7, in both its original and amended form, re- 
quires that a prospectus for a proposed public building include a statement of 
rents and other housing costs currently being paid by the Government for Fed- 
eral agencies to be housed in the building to be constructed as well as a compre- 
hensive plan for providing space for all Government officers and employees in the 
locality of the proposed project, having due regard for suitable space which may 
continue to be available in existing Government owned buildings and in rented 
buildings. This plan, referred to in the prospectus submission as a comprehensive 
housing plan is a part of the prospectus as approved by the Senate and House 
Committees on Public Works. 

The housing plan, among other things, advises the Committee of the amount of 
leased space then occupied by Federal agencies and the proposed housing upon 
completion of the proposed public building. In many instances, although the proj- 
ect is authorized by approval of the prospectus, construction funds are not ap- 
propriated immediately, and it becomes necessary to renew existing leases to 
provide for continued Federal occupancy. Since the housing plan is included in the 
approved prospectus, and is intended for the purpose of advising the Committees 
of the leasing arrangements to be continued until the public building is con- 
structed, it is our opinion that such leases may be renewed without the submission 
of a prospectus where the average annual rental exceeds $500,000. Our reason for 
this view is that by approval of the prospectus for the proposed construction of 
the public building, the Committees have also approved the interim housing plan, 


and therefore the need for an additional prospectus upon expiration of a lease 
term does not exist. 
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Paragraph 5 of amended section 7, as did its predecessor, merely 
requires that the prospectus include a statement of the rent and other 
housing costs currently being paid by the Government for Federal 
agencies to be housed in the space to be constructed. We would agree 
that one of the purposes of this section is to advise the committees of 
the leasing arrangements to be continued until the public building is 
constructed, but we cannot agree that approval of the prospectus for 
the proposed construction of the public building necessarily constitutes 
approval of the interim housing plan. However, insofar as future leases 
are concerned (i.e., leases approved after June 16, 1972) where the 
prospectus clearly and conspicuously states that approval thereof will 
also constitute approval of the interim housing plan, and where the 
interim housing plan spells out in detail the possibility that certain 
specific leases involving average annual rentals in excess of $500,000 
may have to be renewed pending completion of the public building, we 
would agree that the requirements of amended section 7 of the Public 
Buildings Act of 1959 have been complied with and that therefore no 
separate prospectus would need to be submitted for those leases being 
renewed as part of the interim housing plan. 

In conclusion, except in those instances noted above, we have no ob- 
jection at this time to your implementing the procedures spelled out in 
your letter. 


[ B-174207 J 


Mileage—Military Personnel—Travel by Privately Owned Auto- 
mobile—Interstation Travel v. Travel Within Limits of Duty 
Station 


The travel of a Marine officer who was verbally directed to travel by privately 
owned vehicle from his permanent duty station at Quantico to Marine Head- 
quarters in Arlington, as well as to various locations in Washington, D.C., 
incident to temporary duty—travel subsequently approved for reimbursement—is 
interstation travel within the purview of 37 U.S.C. 404 and reimbursable at the 7 
cents per mile rate prescribed by paragraph M4203-3b of the Joint Travel 
Regulations rather than at the higher rate provided by paragraph M4502-1, 
pursuant to 37 U.S.C. 408, for travel within the limits of a member's station. 
Although 37 U.S.C, 404 requires travel to be authorized by written orders, con- 
firmation of the verbal orders by competent authority shortly after the perform- 
ance of the travel as being advantageous to the Government may be accepted 
for the purpose of reimbursing the officer. 


To Major F. R. Hasler, United States Marine Corps, October 27, 
1972: 


Further reference is made to your letter of April 27, 1971, with 
enclosures, forwarded here on September 27, 1971, by the Per Diem, 
Travel and Transportation Allowance Committee, requesting an ad- 
vance decision as to the propriety of making payment on a voucher in 
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the amount of $7 in favor of Major Robert W. Shaw, USMC, repre- 
senting mileage at the rate of 10 cents per mile for travel performed 
by privately owned vehicle bet ween Quantico, Virginia, and Arlington, 
Virginia, under the circumstances disclosed. Your request for decision 
was assigned PDTATAC Control No. 71-40 by the Per Diem, Travel 
and Transportation Allowance Committee. 

The submitted voucher contains the approval of the Deputy Chief 
of Staff, Development Center, Quantico, Virginia, that the travel per- 
formed by privately owned vehicle was “advantageous to the 
Government.” 

You refer to the provisions of paragraph M4500-2, Part K, Chapter 
4, Joint Travel Regulations, and you state that the question arises as 
to the legality of making payment in the instant claim and in similar 
claims at the rate of 10 cents per mile for use of private vehicle for 
travel between Quantico and Headquarters U.S. Marine Corps when, 
(1) travel involved is from the member's quarters to the temporary 
additional duty (TAD) point and return, and (2) travel is approved 
by competent authority on Standard Form 1164 in lieu of issuing 
orders. You say that while there is no question that reimbursement 
would be made under paragraph M4203-3, Joint Travel Regulations, 
when orders are involved, you express doubt as to the proper reimburse- 
ment when the member is verbally ordered to perform TAD which is 
subsequently approved for reimbursement. 

You express the view that since it is a known fact that personnel 
commute daily to Washington, D.C., and Arlington, Virginia, from 
Quantico, and various locations adjacent to Quantico, Quantico could 
be considered as being in an “area” adjacent to Headquarters Marine 
Corps within the meaning of paragraph M4500-2 of the regulations. 
In support of this view, you point out that orders requiring personnel 
from Quantico to perform temporary duty at Headquarters Marine 
Corps invariably contain the statement in the orders (paragraph 
M4201-14) requiring the individual to commute and to incur no addi- 
tional subsistence expense. In addition, you say that for purposes of 
the above-cited Part K of the regulations, as it pertains to travel of 
Reserve components, the commander at Quantico has established a 
radius of 50 road miles in which a Reserve must commute unless the 
nature of duties involved require otherwise. 

By first endorsement dated May 10, 1971, the Commanding General, 
Marine Corps Development and Education Command, comments that 
personnel of that command are often required to utilize privately owned 
vehicles for travel to Headquarters Marine Corps, as well as to various 
locations in Washington, D.C. Requirements for such trips occur at 
all times during the day, and are normally performed within the span 
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of a few hours and are seldom covered by orders. It is further stated 
that some of the personnel involved perform this travel frequently 
enough for the personnel expense to be meaningful and while confirma- 
tion orders could be issued, even the travelers feel the administrative 
burden and expense would outweigh the amount of money involved 
for such a trip. 

In transmitting your request here, the Commandant of the Marine 
Corps in third endorsement dated August 30, 1971, states that the 
doubt expressed in your letter apparently stems for our decision of 
April 21, 1970, 49 Comp. Gen. 709, It is pointed out that the definition 
of “area” contained in paragraph M4500-2 of the regulations was 
amended June 1, 1970, to include areas adjacent to the place at which 
the permanent and/or temporary duty station is located from which 
personnel customarily commute daily to that place. In expressing the 
view that entitlement exists, Marine Corps Headquarters reiterates 
the fact. that personnel commute daily between Quantico and Arlington 
and even more distant locations. 

Section 408 of Title 37, U.S. Code, provides that a member of a uni- 
formed service may be directed, by regulations of the head of the de- 
partment or agency in which he is serving, to procure transportation 
necessary for conducting official business of the United States “within 
the limits of his station” and expenses so incurred by him for the use 
of a privately owned vehicle at a fixed rate a mile shall be defrayed 
by the department or agency under which he is serving, or he is en- 
titled to be reimbursed for the expenses. 

Part K, Chapter 4, Joint Travel Regulations, implementing the 
above law, prescribes the basis for reimbursement for travel within 
and adjacent to permanent and temporary duty stations. Paragraph 
M4500-1, included in Part K, provides that when determined to be 
advantageous to the Government, officials designated by the service 
concerned may authorize in advance, or subsequently approve, reim- 
bursement for transportation expenses, as prescribed in Part K, 
which are necessarily incurred by members in conducting official busi- 
ness In and around their duty stations. 

Paragraph M4502-1 of the regulations -_provided at the time in- 
volved that when authorized or approved under the conditions of 
Part K, members who travel by privately owned conveyance are en- 
titled to reimbursement at a rate of 10 cents per mile (11 cents a mile 
effective November 30, 1971, Change 228) for the use of a privately 
owned conveyance. 

In our decision of April 21, 1970, 49 Comp. Gen. 709, cited above, 
the officer was directed by written orders to commute between Quan- 
tico, Virginia, his permanent duty station, and Headquarters Marine 
Corps, Arlington, Virginia, his temporary duty station. The orders 
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further provided that he would incur no additional subsistence ex- 
penses, citing paragraph M4201-14 of the regulations. In that decision 
we held that the officer's travel from Quantico to his temporary duty 
station and return was not limited to the area surrounding such tem- 
porary duty station as defined in paragraph M4500-2 of the regula- 
tions, but constituted inter-station travel and payment of a travel 
allowance was governed by 37 U.S.C. 404 and the implementing 
regulations (citing +5 Comp. Gen. 30). 

Therefore, we said the officer was entitled to reimbursement for the 
travel in question at the rate of 7 cents per mile under the provisions 
of paragraph M4203-3 of the regulations but he was not entitled to 
per diem for his temporary duty. 

Therefore, there is no basis for authorizing reimbursement under 
section 408 of Title 37 for inter-station travel, as in the instant case, 
and any reimbursement for the travel in question is authorized only 
if it be viewed as coming within the purview of section 404 of Title 37 
and paragraph M4203-3 of the Joint Travel Regulations. 

Section 404 provides that under regulations prescribed by the Secre- 
taries concerned, a member of a uniformed service is entitled to travel 
and transportation allowances for travel performed under “orders” 
away from his designated post of duty regardless of the length of 
time he isaway from that post. Paragraph M4203-3b of the regulations, 
implementing section 404, describes the policy of the uniformed serv- 
ices to authorize members to travel by privately owned conveyance 
whenever such mode of transportation is acceptable to the member 
and it is determined to be more advantageous to the Government. The 
same regulation also provides for reimbursement for such travel at 
the rate of 7 cents per mile provided certain conditions are met as 
there indicated. 

Although the travel in the instant case was not performed pursuant 
to written orders, presumably it was performed pursuant to verbal 
orders and the voucher shows that the travel was approved by compe- 
tent authority as being advantageous to the Government and such ap- 
proval was made within four days after the travel was performed. In 
the circumstances, and since the travel was approved shortly after it 
was performed, we will consider the approval in this case as in effect a 
confirmation of the verbal orders and constituting written orders 
within the meaning of section 404 of Title 37 and paragraph M4203-3b 
of the regulations, for the purpose of authorizing reimbursement for 
such travel at the rate of 7 cents per mile. 

Accordingly, the voucher is returned herewith and if the voucher 
is amended to conform with the foregoing, payment is authorized 
thereon if otherwise correct. 
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[ B-176227 ] 


Bidders—Qualifications—Capacity, Etc.—Determination 


The determination a bidder was not responsible to perform a requirements con- 
tract to repair adding machines and calculators because he could not furnish 
loan equipment during periods of repair, and because operating from home there 
was little indication the bidder was regularly engaged in the repair business, 
is not an invalid determination as the contracting agency is vested with a con- 
siderable degree of discretion in deciding the responsibility of a prospective 
contractor. However, the bidder should have been given the opportunity to estab- 
lish the ability to furnish loan equipment by performance time in view of the 
statement made during a preaward survey of ability to obtain equipment, and 
the award of a contract on similar terms to repair typewriters. It is, therefore, 
suggested that in the future information received in connection with a particu- 
lar procurement should be utilized, where relevant, in a similar concurrent 
procurement. 


To the Acting Administrator, General Services Administration, Oc- 


tober 27, 1972: 


We refer to a letter dated July 14, 1972, from your General Counsel 
transmitting a report in connection with the protest of United Office 
Machines (United) against the award of a contract to another firm 
under invitation for bids No. GS-06DP-(P)-2014, issued by your 
agency (GSA). 

The subject IFB was issued by GSA, Region 6, on March 10, 1972, 
for indefinite quantity requirements type contracts for repair and 
maintenance of adding machines and calculators covering the period 
July 1, 1972, through June 30, 1973. Separate awards were to be made 
for bid schedules 1, 2, 3 and 4, designating the type of adding machine 
or calculator, for (a) “Jtem 1, Hourly Rate—Repairs” (excluding 
parts) for each service area specified and (b) “Ztem 2, Annual Main- 
tenance” for each listed make and/or model for each service area. 
United was the apparent low bidder on 15 separate items. 

An evaluation of United’s plant facilities was initiated in order to 
assist the contracting officer in determining that firm’s responsibility 
as a prospective contractor in accordance with Federal Procurement 
Regulations (FPR) 1-1.204-1, which provides that contracts be 
awarded only to responsible prospective contractors. The evaluation 
resulted in a negative recommendation, primarily because United 
lacked a sufficient number of machines which could be loaned to the 
ordering agency for use, when and if requested, while the agency’s 
machines are being repaired. In addition it was noted that United’s 
shop is located in the owner’s home, which at the time of inspection 
had no sign identifying it as a business location. Therefore, the con- 
tracting officer determined that United was not responsible because 
of the lack of loan machines or written commitments for their pur- 
chase, and because there was little indication that United was regu- 
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larly engaged in the adding machine and calculator repair business as 
required by the invitation. The matter was not referred to the Small 
Business Administration under the Certificate of Competency pro- 
cedure since the estimated amount of the procurement ($2,400) was 
under $2,500. FPR 1-1.708-2(a) (2). Award was made to another 
firm on May 22, 1972. 

United protests the determination of nonresponsibility, stating that 
it was considered responsible by Region 6 to perform under a similar 
contract for typewriter repairs and maintenance. United contends 
that it should not have been determined nonresponsible for failure 
to have a sufficient number of loan machines at the time of the pre- 
award survey as the surveyor was advised that they would be pur- 
chased as needed for this purpose. 

We have recognized that the contracting agency has the duty of 
deciding the responsibility of a prospective contractor. In making this 
determination the agency is vested with a considerable degree of dis- 
cretion. See 45 Comp. Gen. 4 (1965) ; 43 id. 257 (1963). 

While we are unable to conclude from the record that the non- 
responsibility determination was invalid, it is our view that United 
should have been afforded the opportunity to establish its ability to 
furnish loan machines prior to the negative determination. It is noted 
that although the advisory preaward survey was negative, the survey 
reported United as stating that it could buy machines as needed for 
loan purposes. 

Paragraph 12 of the invitation provides that a bidder must be regu- 
larly engaged in the business, or if newly entering the field, he must 
submit written commitments for space, equipment, and personnel. 
Under section 1-1.1203-2 of FPR a prospective contractor must have 
“the necessary production, construction, and technical equipment and 
facilities, or the ability to obtain them.” In this connection, our Office 
has held that a bidder may be regarded as responsible if he demon- 
strates the ability to obtain the requisite equipment by the time per- 
formance is to begin, plus any leadtime which is necessary in the 
particular case. B—162888, January 4, 1968; 39 Comp. Gen. 655 (1960). 
Therefore, we believe that the contracting officer should have deter- 
mined whether United could have furnished the loan machines if 
requested to do so. 

Furthermore, the record indicates that United received an award 
for repair and maintenance of typewriters under a Region 6 solicita- 
tion issued March 3, 1972, which also included a requirement for 
loaners. Your agency explains that this award was made to United 
without requesting a plant facilities report because of the small dollar 
value (estimated value of $300) of the contract involved. However, it 
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appears from the record that the subject survey report had already 
been performed by Region 6 before this other award was made, and 
that the same information concerning United was available for this 
procurement. It seems to us, therefore, that the same determination 
of responsibility should have been made on both procurements. 

Although we can perceive of no legal basis to disturb the award to 
another bidder, we believe that information obtained in connection 
with a particular procurement should be utilized, where relevant, in 
a similar concurrent procurement. 


[ B-176348 J 


Travel Expenses—Military Personnel—Retirement—To Selected 


Home—Residence Establishment 

The selection of a place as home by a member of the uniformed services upon 
retirement without traveling to the home of selection within the 1-year period 
prescribed by paragraph M4158-la and 2a of the Joint Travel Regulations for 
establishing a bona fide residence does not create entitlement to travel and 
transportation allowances to the home selected. Therefore, an Air Force officer 
retired under 10 U.S.C. 8911, effective July 1, 1970, who selected Marco Island, 
Florida, as his home of selection but traveled with his dependents from his last 
permanent duty station to his home of record, also shipping his household effects 
to that point, where he continued to reside beyond the 1-year period following 
retirement awaiting the construction of a home on Marco Island, is only entitled 
to travel and transportation allowances under 37 U.S.C. 404 and 406 on the basis 
his home of record was the home of selection. 


To W. H. Meixler, Department of the Air Force, October 30, 1972: 


Further reference is made to your letter (file reference ACFF) 
requesting an advance decision as to the propriety of making payment 
on vouchers totaling $335.79 in favor of Lieutenant Colonel Rowland 
G. Phillips, 221-12-6376, retired, representing travel and transporta- 
tion allowances for himself and his dependents incident to his retire- 
ment from the United States Air Force on July 1, 1970. Your letter 
was forwarded to this Office by letter from the Office of the Assistant 
Comptroller for Accounting and Finance of the Air Force, ACF 
(XSPT), dated June 15, 1972, and has been assigned PDTATAC 
Control No. 72-26 by the Per Diem, Travel and Transportation Allow- 
ance Committee. 

The record shows that by Special Order No. AC-18847, dated 
June 8, 1970, issued by Headquarters, Department of the Air Force, 
the member was relieved from active duty on June 30, 1970, and placed 
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on the retired list effective July 1, 1970, under the provisions of 10 
U.S. Code 8911. 

By letter dated May 6, 1971, the member advised that he chose 
Marco Island, Florida, as his home of selection and by letter dated 
June 28, 1971, he submitted DD Form 1351-2 and DD Form 1351-+4, 
travel vouchers for himself and his dependents, for travel from his 
last permanent duty station, Plattsburgh Air Force Base, New York, 
to his indicated home of selection, Marco Island, Florida, which travel 
was certified as having been completed on April 11, 1971. An addi- 
tional enclosure with the June 28 letter was a copy of a Purchase 
Agreement executed by the member and his wife dated November 19, 
1970, which the member asserts in his letter as constituting “evidence 
of intent to establish a bona-fide residence” at that location. 

You say in your letter that the member and his dependents con- 
tinued to reside in Wilmington, Delaware, after the 1-year period 
following his retirement awaiting construction of their home in 
Florida. In letter dated January 10, 1972, signed by Second Lieutenant 
M. R. Shepherd, USAF, AFO, Plattsburgh Air Force Base, that state- 
ment was supported by providing copies of the envelope which con- 
tained the travel vouchers and Purchase Agreement, postmarked in 
Wilmington on June 28, 1971, and showed a return address in Wil- 
mington, Delaware. You also say that the member’s household goods 
were shipped to Wilmington, Delaware, and have provided a copy of 
the Government bill of lading establishing this shipment occurred in 
July 1970, shortly after the member retired. As a result, you express 
uncertainty whether the member is entitled to reimbursement for the 
travel allowances claimed for himself and his dependents from Platts- 
burgh Air Force Base to his claimed home of selection, Marco Island, 
Florida. 

Subsection (c) of section 404, and subsections (c) and (g) of section 
406 of Title 37, U.S. Code, provide that under uniform regulations 
prescribed by the Secretaries concerned, a member of the uniformed 
services who is retired in the circumstances described therein may 
select his home for the purposes of travel and transportation allow- 
ances payable under those sections. 

Paragraphs M4158-la and 2a of the Joint Travel Regulations pro- 
vide that a member upon retirement may select his home and receive 
travel allowances thereto, provided the travel is completed to the 
selected home within 1 year after termination of active duty. Para- 
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graph M7010-1a contains similar provisions regarding the transporta- 
tion of his dependents to the home of selection. Paragraph M8260-1 
of the regulations provides for the shipment of household goods upon 
retirement from a member’s last or any previous duty station, from a 
designated place, from storage or any combination thereof, to the home 
selected by the member under paragraph M4158, if such effects are 
turned over to a transportation officer or carrier for shipment within 
1 year following termination of active duty. 

In this connection, paragraph M1150-3(b) of the Joint Travel 
Regulations defines “home of selection” as being the place selected 
by a member as his home upon retirement. 

In 36 Comp. Gen. 774 (1957), we stated that : 


The purpose of the statute and regulations is to authorize transportation at 
Government expense for a member, his dependents, and household effects, to 
the place where he goes to reside following retirement, and until such a place has 
been selected and travel to it for that purpose has been performed, no right to 
such travel and transportation allowances accrues. 


* > + * e - s 


Generally if a member upon retirement certifies that he selected a place as his 
home and travels to such place, his certification is accepted, in the absence of 
a clear indication to the contrary, as establishing his entitlement to the travel 
allowances authorized by the statute and regulations. 


The intent to establish a home at the selected place, at the time of 
travel thereto by a member, is a necessary condition precedent to the 
right to travel and transportation allowance to such place. The best 
evidence, of course, that the travel for which a member seeks reim- 
bursement was to a place selected by him as his home, is his actual 
and continued residence at that place. When, however, a member does 
not clearly establish his intention by taking up an extended residence 
at the place to which mileage is claimed, but continues to reside else- 
where, his intent necessarily must be inferred from the surrounding 
circumstances. In cases where a member’s stay in a particular place 
does not exceed the span of an ordinary visit, vacation or business 
trip, the conclusion, in the absence of other clear and convincing evi- 
dence to the contrary, is that the travel involved was not travel to a 
selected home within the contemplation of the Joint Travel Regula- 
tions. See B-171962, March 9, 1962. 

Tn the present case, the record shows that the member and his de- 
pendents traveled from Plattsburgh Air Force Base, New York, to 
Wilmington, Delaware, the member’s home of record, following his 
retirement. The record also shows that the member’s household effects 
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were shipped to that point, presumably as his designated home of 
selection. While the member states that he and his dependents com- 
pleted home of selection travel to Marco Island, Florida, there is 
nothing in the record to show that such travel was for the purpose of 
establishing a residence at that location; rather, the file before us 
indicates that the member maintained residence in Wilmington, Dela- 
ware, at the time of the claimed travel and for an extended period 
thereafter. 

In this regard, the photocopy of the Purchase Agreement which 
was signed by the member and his wife, bearing a date of November 19, 
1970, shows that the member’s home address at that time was 1816 
Floral Drive, North Graylyn Crest, Wilmington, Delaware, and in- 
dicates that the instrument in question was prepared and signed in 
Wilmington. The return address on the envelope used by the member 
to submit his claim and postmarked “Wilmington, Del.,” dated 
June 28, 1971, is the same as used on the Purchase Agreement. Addi- 
tionally, information informally obtained shows that the member 
iscurrently residing in Wilmington, Delaware. 

It would therefore appear that while the member may contemplate 
moving from Wilmington, Delaware, to Marco Island, Florida, there 
is nothing in the file to support the view that he completed travel 
there, or to any other lecation other than Wilmington, Delaware, 
within the 1-year limitation period, for the purpose of establishing 
a bona fide residence. 

Consequently, on the basis of the record before us, payment of 
travel and transportation allowances to Marco Island, Florida, is 
not authorized. However, since the record shows that the member and 
his dependents did perform travel to Wilmington, Delaware, his 
home of record, within 1-year following his retirement, and have 
continued to reside there, such location may be accepted as his home 
of selection for the purposes of reimbursement for travel and trans- 
portation allowances under sections 404 and 406 of Title 37, U.S. 
Code. 

Accordingly, the member may be reimbursed for the allowances 
authorized for himself and his dependents, from his last duty station 
prior to retirement, to Wilmington, Delaware, if otherwise correct. 


The vouchers enclosed with your submission are returned herewith. 
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[ B-176759 J 


Transportation — Dependents — Overseas Employees — Advance 
Travel of Dependents—Divorce, Etc., Prior to Employee’s Eligi- 
bility 

Reimbursement to an employee for the advance return travel to the United States 
of a spouse and/or minor children who traveled to the foreign post as dependents 
but ceased to be dependents as of the date the employee became eligible for return 
travel because of divorce or the annulment of the marriage may be provided and 
section 126.2, Volume 6, Foreign Affairs Manual (FAM) amended accordingly 
under the authority of 22 U.S.C. 1186—the amendment to prescribe that the 
reimbursable travel may not be deferred more than 6 months after the employee 
completes his travel. The Government has the obligation to return dependents at 
Government expense since an employee and his family are sent to an overseas 
post for the convenience of the Government and, furthermore, the amendment 
will bring the regulation in harmony with 6 FAM 126.3 and section 1.11f of Office 
of Management and Budget Circular A—56. 


To the Secretary of State, October 30, 1972: 


Reference is made to the letter from your Assistant Secretary of 
Administration dated August 1, 1972, requesting our concurrence in a 
proposed revision of the Uniform State/AID/USIA Foreign Service 
Travel Regulations to permit reimbursement to an employee for the 
return travel expenses of a spouse and children transported overseas 
at Government expense although the marriage has been terminated by 
divorce prior to the time the employee becomes eligible for return 
travel. 

The Assistant Secretary states that under certain circumstances a 
definite financial hardship results to the employee. He cites the follow- 
ing two examples of such circumstances: 

(1) An employee with a wife and child are transferred overseas. At some 
point after arrival overseas, the wife and husband develop marital problems. 
The wife divorces her husband at the overseas post and gains temporary custody 
of the minor child. Under current regulations, this ex-wife and child cannot be 
returned to the United States at Government expense since they are no longer 
dependents of the employee when he becomes eligible to travel. Under the cir- 
cumstances, it becomes an added expense for the employee to assume the costs 
in returning his ex-wife and child to the United States. 

(2) An employee and wife are transferred to an overseas post for a two year 
tour of duty. After six months, during which time marital problems have devel- 
oped, the wife returns to the United States at the husband’s expense. Before the 
employee is eligible for home leave. his wife divorces him. Again, the employee 
cannot claim reimbursement for the expense of his wife’s travel, because at the 
time he becomes eligible to travel, she is no longer his dependent. 

The Assistant Secretary advises that he reviewed prior Comptroller 
General decisions, such as 26 Comp. Gen. 864; 29 id. 1€9; 30 7d. 80; 
32 id. 194; and 36 zd. 116, which concern similar problems. He notes 
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that a family member’s benefits are derived from those given the em- 
ployee and, therefore, the dependents’ travel is authorized incident 
to that of the employee or when it is in the Government's interest to 
provide travel for the dependents. 

The Assistant Secretary is of the opinion that since an employee and 
members of his family are sent to an overseas post for the convenience 
of the Government, it would appear that the Government has an obli- 
gation to return them to the United States at Government expense. In 
order to alleviate the financial burden upon the employee when he and 
his spouse are divorced after the transportation of the dependents over- 
seas at Government expense and prior to his eligibility for return 
travel, it is proposed to amend that part of section 126.2, Volume 6, 
Foreign Affairs Manual (FAM), which now reads as follows: 

No reimbursement will be made for advance travel of an individual who has 
ceased to be a member of the employee's family through a change in marital 
or dependency status (except as provided in 126.3) prior to the date the em- 


ployee becomes eligible for return travel and such travel has been authorized 
for him. 


Upon amendment the above would read : 


Reimbursement may be made for advance travel of return travel to the United 
States for a spouse and/or minor children of an employee who have traveled to 
the post as dependents even if such spouse and/or minor children cease to be 
dependents as of the date the employee becomes eligible for travel because of a 
divorce or an annulment. Reimbursable travel may not be deferred more than 
6 months after the employee completes personal travel pursuant to the 
authorization. 

Section 1136 of Title 22, U.S. Code, provides in pertinent part as 
follows: 

The Secretary may, under such regulations as he shall prescribe, pay-— 

* ws * + * * 

(2) the travel expenses of the members of the family of an officer or em- 
ployee of the Service when proceeding to or returning from his post of duty * * *, 

We note that under this authority the Secretary has promulgated 
6 FAM 126.3, which authorizes the return transportation of an em- 
ployee’s children who are over 21 years of age when the employee be- 
comes eligible for return travel, provided such children were trans- 
ported to the overseas post at Government expense when they were 
under 21 years of age. The current regulations, therefore, recognize 
to a partial degree an obligation on the part of the Government to 
return members of an employee's family who were transported overseas 


for the convenience of the Government although such members ceased 
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to be dependents of the employee when he becomes eligible for return 
travel. For similar provisions applicable to the children of overseas 
Government employees in agencies other than the Department of State 
see section 1.11f of Office of Management and Budget Circular No. 
A-56. 

The proposed regulation, thus, would extend the above principle to 
other members of an employee’s family whose transportation to the 
overseas post was at Government expense. Regarding the children, the 
proposed amendment would not be a radical departure from current 
travel regulations since the employee would, in many cases, be respon- 
sible for their support and they would remain members of his family. 
See B-163138, January 17, 1968. Although the wife would not be a 
member of the employee’s family after the divorce, the employee 
would, in many cases, be responsible for her support and it would im- 
pose a financial hardship upon him to provide for her return travel. 
Also, as pointed out by the Assistant Secretary, the providing of re- 
turn travel will avoid a potential embarrassment to the United States 
caused by the presence overseas of ex-family members who are unable 
to return home due to lack of funds. 

In view of the above we do not object to the proposed amendment 
to the regulations. 


[ B-108439 J 


Alaska—Natives—Status—Claims Payment Purposes 


As natives of Alaska—the ultimate beneficiaries of the Alaska Native Fund 
established by the Alaska Native Claims Settlement Act, Public Law 92-203, 
approved December 18, 1971, for distribution to regional corporations—are 
aboriginal groups, the legal position of the individual Alaskan native is assimi- 
lated to that of the other Indians in the United States. Therefore, the lack of 
formal tribal organization of the natives is not determinative of the status of 
the fund, and it may be properly classified as an Indian tribal trust fund that is 
eligible for interest payments under 25 U.S.C. 161a, and for investment pursuant 
to 25 U.S.C. 162a, pending enrollment of the natives and distribution of the 
fund to the regional corporations established by the act. 


To the Secretary of the Interior, October 31, 1972: 


Our office has been requested to render a decision as to whether or 
not the Alaska Native Fund established by the Alaska Native Claims 
Settlement Act, Public Law 92-203, approved December 18, 1971, 85 
Stat. 688, 43 U.S.C. 1061 note, may be properly classified as an Indian 
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tribal trust fund and thus be eligible for interest payments under the 
law found at 25 U.S.C. 161a and for investment under the law found at 
25 U.S.C. 162a. Section 161a states that all Indian tribal funds with 
account balances exceeding $500 held in trust by the United States shall 
bear simple interest at the rate of 4 percent per annum unless another 
rate is otherwise authorized by law. Section 162a authorizes the Secre- 
tary of the Interior to withdraw any tribal trust funds from the United 
States Treasury and to deposit such funds in banks selected by him or 
to invest such funds in public debt obligations of the United States or 
obligations guaranteed by the United States. 

Under sections 6 and 9 of Public Law 92-203 (43 U.S.C. 1605, 1608), 
the Alaska Native Fund is to consist of the following: 

1. A total of $462,500,000 from annual congressional appropriations. 

2. 4 percent interest per annum on any amount authorized to be 
appropriated by subsection 6a which is not appropriated within 6 
months after the fiscal year in which payable. 

3. A total of $500,000,000 from payments from the State of Alaska 
and from the United States for mineral royalties and lease rentals. 

The Deputy Solicitor of the Department of the Interior has taken 
the position that the fund in question is an Indian tribal trust fund 
and thus entitled to the interest payments and investment provisions 
of 25 U.S.C. 16l1a and 162a, while the Assistant General Counsel of 
the Treasury Department has concluded that the fund may not be 
properly classified as an Indian tribal trust fund. 

In support of the Interior Department’s position the Deputy So- 
licitor argues that : 

(1) All payments into the Alaska Native Fund may be expected almost im- 
mediately but the quarterly distribution of moneys in the fund which are to be 
paid to the certain regional corporations cannot, under subsection 6(c) of Pub- 
lic Law 92-203, be made until “after completion of the role prepared pursuant to 
section 5.” Thus, the moneys in the fund are properly for classification as trust 
funds and are entitled to draw interest or to be available for investment, par- 
ticularly during the two year period which it is anticipated will be needed to 
complete the preparation of the role. 

(2) The natives of Alaska, including the three aboriginal ethnic groups of 
Indians, Aleuts and Eskimos, have long been recognized as wards of the United 
States and are treated in material respects the same as all the aboriginal tribes 
of the United States, and thus are entitled to the benefits of and are subject to 
the general laws governing the Indians of the United States; and, 

(3) Affirmative support for the position taken is generally drawn from a 


colloquy between Senators Gravel and Bible during consideration of the Alaska 
Native Claims Settlement Act. 
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Regarding the remarks of Senators Gravel and Bible, the Con- 
gressional Record of December 14, 1971, shows that during Senate 
consideration of the conference report on the Alaska Native Claims 
Settlement Act, the following colloquy took place. 

Mr. GRAVEL. * * * 

Mr. President, before proceeding, I would like to clarify two minor points. 
According to the bill funds will be appropriated into the Alaska native fund 
beginning this fiscal year; that is before July 31, 1972. But no funds will be 
paid out from the Alaska Native fund to the regional or village corporations 
until the Secretary of the Interior has completed the Native enrollment. That 
procedure could take as long as 2 years. It is my understanding that in the 
interim the appropriated funds will be held in a special fund in the U.S. Treasury. 
Will there be any interest credited to that account while the funds are withheld 
pending enrollment ? 

Mr. BIBLE. The bill does not by its terms provide for interest on the appro- 
priated funds once they are, in fact, appropriated although interest at the rate 
of 4 percent per annum beginning 6 months after the end of any fiscal year in 
which Congress fails to make a scheduled appropriation is provided. 

As to funds withheld pending enrollment, it is the committee’s intention that 
the Secretary of the Treasury shall use his existing statutory authority to in- 
vest and manage the Alaska Native fund pending enrollment and to credit any 
interest so earned to that fund. When the enrollment is completed, the total 
balance, including accrued interest will be paid to regional corporations in 
accordance with the bill. See 117 Cong. Ree. S. 21656. 


In support of the Treasury Department’s position, the Department’s 
Assistant General Counsel argues that: (1) the fund in question is 
not a fund for Indian tribes and (2) the composition of the fund is 
specifically and categorically outlined by Congress in section 6 and— 
except for interest payable under 6(a) (43 U.S.C. 1605(a)) where 
there is a delay of more than 6 months by the Congress in appropriat- 
ing moneys due under the act—no interest on the fund in question is 
payable. 

In concluding that the fund is not a fund for Indian tribes the 
Treasury position does not rest on any disagreement with the position 
of the Interior Department that the three aboriginal ethnic groups of 
Alaska are recognized wards of the nation and that these aboriginal 
groupings have been and may be considered to be subsumed under 
the general definition of Indian trikes. Rather, the Treasury position 
rests on the fact that the Alaska Native fund is created for distribu- 
tion to the regional corporations established by Public Law 92-203 
and not to aboriginal groupings which might be considered “tribes.” 
Further, the act speaks throughout of “Natives of Alaska” as the 
ultimate individual beneficiaries of the settlement involved and defines 
a native as a citizen of the United States who has one-fourth degree 
or more Alaska Indian, Aleut or Eskimo blood. It is thus not essential 


for enrollment that such a person be a present member of any 
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aboriginal native village or group. Finally, the Indian tribal funds 
presently accounted for as trust funds by the Treasury are held for 
particular recognized tribes of native origin or organization and the 
trust funds are derived from revenues earned or received by the 
specific groups. 

With regard to the second point made by Treasury, it is stated 
that the fact that a single provision is made for interest demonstrates 
an attention by the Congress to the subject of interest and an intent 
to exclude any other type of interest. In this regard, it is argued that 
it would be unrealistic to suppose that Congress intended interest upon 
the interest authorized for a delayed appropriation. In addition, the 
Treasury argues that it has always taken a position which is we 
ri that it | l tak t hicl ll 
recognized by Congress that appropriated funds are not subject to 
investment or interest earnings unless such increment is specifically 
authorized. Finally, Treasury argues that the computations of royalty 
provided for in section 9 of the act do not include recognition of the 
possibility of the accrual of interest on the royalties already paid 
in determining a maximum payment of $500 million dollars. 

During consideration of this matter Counsel for the Alaska Federa- 
tion of Natives requested opportunity to present arguments supportive 
of the proposition that the Alaska Native Fund is an Indian Tribal 
fund and thus entitled to be carried on the books of the Treasury as an 
interest-bearing trust account. 

In oral and written arguments Counsel advanced the following 
points: 

(1) The term “Indian Tribes” as used in 25 U.S.C. 161a should not be nar- 
rowly construed as it is used in its broad generic sense to refer to all aboriginal 
groupings in keeping with what Counsel advances as the view that this statute 
expresses a broad congressional policy of guaranteeing at least 4 percent in- 
terest on all monies held in trust by the Government for the benefit of Aboriginal 
Americans ; 

(2) Administrative practice under the statute demonstrates that the Gov- 
ernment has not limited its applications solely to “Indian Tribes” in any narrow 
sense ; 

(3) The Alaska Native fund is within the category of funds entitled to interest 
under 25 U.S.C. 161a ; 

(4) The legislative history of the Alaska Native Claims Settlement Act is 
consistent with the application of 25 U.S.C. 161a. 

(5) Under the long-established judicial rule that ambiguities are to be 
construed in favor of the aboriginal people. citing Worcester v. Georgia, 6 Pet. 
515, 582 (1832), the Government should give the Alaska natives the benefit of 
the doubt in the construction of this statute ; and, 

(6) The Alaska Native Claims Settlement Act was to effect a fair and just 
settlement of all claims of these Alaska natives and the Government’s failure 


to allow for the payment of interest on the funds made available for this settle- 
ment would defeat the fundamental purpose of the act. 
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For the most part the Natives of Alaska do not fall into well-defined 
tribal groups. See Cohen, Handbook of Federal Indian Law (U.S. 
Department of the Interior, 1945) chap. 21, sec. 1, p. 402. See also, 
In Re Sah Quah, 31 Fed. 327, 329 (1886) for judicial recognition that 
the natives of Alaska by standards of habits, modes of living, and 
traditions, have a patriarchal rather than tribal system. In view of this, 
under a strict construction of the term Indian tribe as used in 25 
U.S.C. 161a, 162a, most historical organizations of native Alaskans 
would not be covered under those statutes. 

A dominant factor in our consideration of this matter is that we can 
find no legitimate basis for treating the natives of Alaska—the ulti- 
mate beneficiaries—any differently from the treatment that is accorded 
under those statutes to other aboriginal groups geographically situated 
in the contiguous lower forty-eight States. In this light, recognizing 
that the legal position of the individual Alaskan native has been gen- 
erally assimilated to that of the other Indians of the United States, 
see Cohen, supra, chap. 21, sec. 6, p. 404, we do not think that the lack 
of formal tribal organization for the Alaskans should be determinative. 

It is our view that the trust nature of the Federal holding of these 
sums during completion of the roles required by section 5 of Public 
Law 92-203 more than outweighs the fact that the regional corpora- 
tions who will be the initial recipients of these funds may not his- 
torically be characterized as Indian tribes. We also believe that any 
doubts involved concerning the payment of interest are resolved by 
the only legislative history available, i.e., (1) the specific provision 
for the payment of interest in the bill which passed the Senate; (2) 
the explanation during consideration of the conference report on the 
floor of the Senate by the spokesman for the Senate Conferees, Senator 
Bible, that it was the intention of the conference committee that exist- 
ing statutory authority should be used to invest and manage the 
Alaska Native Fund; and (3) the fact that there was no statement 
on the floor of the House of Representatives during consideration of 
the conference report or otherwise which was contrary to Senator 
Bible’s explanation to the Senate. 

Thus, it is our decision that these corporations may, for the pur- 
pose of interest payment and investments under the provisions of 
law found at 25 U.S.C. 161a and 162a, be treated as Indian tribes 
pending enrollment under Public Law 92-203. 
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[ B-174725 J 


Contracts—Negotiation—Sole Source Basis—Replacement Contract 
for Diverted Items—Military Assistance to Foreign Countries 


The determination that it was proper to negotiate a sole source replacement con- 
tract with the contractor who had diverted aircraft production to satisfy the re- 
quirements of a foreign military sale pursuant to the modification of an Army 
contract that had been accepted by the contractor with the understanding it 
would receive a separate negotiated replacement contract at a price that would 
constitute the foreign sale price was not an erroneous conclusion of law for had 
the change order procedure been used, the contractor’s refusal to accept an equi- 
table price adjustment would not have constituted a question of fact under the 
disputes clause since the diversion was a cardinal change beyond the scope of 
the contract placing the contractor in a position to institute an action for breach 
of contract damages under the “cardinal change” doctrine. 


To Alvord and Alvord, November 7, 1972: 


Reference is made to your letters of July 7 and 17, and August 8, 
1972, on behalf of Hughes Tool Company—dAircraft Division 
(Hughes), requesting reconsideration of our decision B-174725, 
June 16, 1972. 

The primary issue presented by the protest was: 


* * * whether Bell was induced to divert aircraft from its Army production, 
to satisfy the requirements of a foreign military sale, in the belief that the re- 
placement of the diverted aircraft and the price to the foreign customer would be 
concluded through the subsequent negotiation of a contract with Bell as the sole 
source. 


We concluded that: 


* * * Bell agreed to [the diversion] Modification P00123 to Contract —1699 
and thereby materially altered its position under that contract, only because of 
its understanding that it would receive a separate negotiated contract for re- 
placement aircraft, the price of which would constitute the Canadian sale 
price. * * * 

* * * of * ok * 


Upon consideration of all the facts and circumstances of this case, including 
the fact that Bell matcrially changed its position undcr Contract —1699 in the 
belief that a separate contract would be negotiated with it as a sole source, we 
must agree with Bell’s contention that it is legally entitled to have its price for 
the helicopters delivered to Canada determined on the basis of the price (not in 
excess of $88,750) [the Department of the Army] is able to negotiate for 74 
OH-58A replacement helicopters. [Emphasis supplied. ] 


In regard to this issue, the principal contention of your request for 
reconsideration is that the above-quoted conclusion is erroneous as a 
matter of law. In this connection, you point out that contract —1699 
contains the standard Changes clause, prescribed by Armed Services 
Procurement Regulation (ASPR) 7-103.2, which provides: 

CHANGES (1958 JAN) 


The Contracting Officer may at any time, by a written order, and without notice 
to the sureties, make changes, within the general scope of this contract, in any 
one or more of the following: (i) Drawings, designs, or specifications, where the 
supplies to be furnished are to be specially manufactured for the Government 
in accordance therewith; (ii) method of shipment or packing; and (iii) place 
of delivery. If any such change causes an increase or decrease in the cost of, or 
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the time required for the performance of any part of the work under this con- 
tract, whether changed or not changed by any such order, an equitable adjust- 
ment shall be made in the contract price or delivers schedule, or both, and the 
contract shall be modified in writing accordingly. Any claim by the Contractor 
for adjustment under this clause must be asserted within 30 days from the date 
of receipt by the Contractor of the notification of change, provided, however, 
that the Contracting Officer, if he decides that the facts justify such action, may 
receive and act upon any such claim asserted at any time prior to final payment 
under this contract. Where the cost of property made obsolete or excess as 
result of a change is included in the Contractor's claim for adjustment, the Con- 
tracting Officer shall have the right to prescribe the manner of disposition of 
such property. Failure to agree to any adjustment shall be a dispute concerning 
a question of fact within the meaning of the clause of this contract entitled 
“Disputes.” However, nothing in this clause shall excuse the Contractor from 
proceeding with the contract as changed. 


You maintain that the changes in specifications and delivery accom- 
plished by modification P00123 to Contract —1699 could have been 
required by Bell by the issuance of a unilateral change order under 
this clause. Therefore, you state: 

* * * Since the substance of Modification P00123 could have been unilaterally 
imposed upon Bell through the Changes Clause without its acquiescence, no ma- 
terial change of position can be gleaned from Bell’s agreement to Modification 
P00123. In effect, by this modification Bell merely voluntarily agreed to perform 
the contract in the same fashion which the Army could have compelled Bell to 
have so performed. This cannot be deemed a sufficient change in position to sup- 
port an estoppel. [Emphasis in original. ] 

You further maintain that in the event a change order had been 
issued, Bell would have been permitted equitable adjustments in the 
contract price and delivery schedule to compensate for the increased 
cost and time required for performance of the contract. You also con- 
tend that any failure by Bell to have agreed to such adjustments would 
have constituted a question of fact. under the Disputes clause of the 
contract, and you therefore conclude that since Bell agreed to do 
nothing more than what the Army could have unilaterally imposed 
through a change order, and also agreed to the type of relief avail- 
able to it under the disputes procedure, Bell gave up nothing and 
suffered no change in position by its execution of Modification P00123. 

Bell addressed this issue in its initial letter of protest to our Office 
dated December 10, 1971. Therein, Bell agreed that if the changes pro- 
vided for by Modification P00123 “were isolated matters unrelated to 
the basic objective of satisfying Canadian needs,” then the issuance of 
a change order and the determination of an equitable adjustment there- 
under would have been appropriate. However, Bell argued: 

But the supplement does something much more fundamental than merely to 
effect a routine change subject to equitable adjustment. Insofar as the 74 heli- 
copters covered by the supplement are concerned, the supplement altered the 


basic needs that Bell was acting to fulfill under Contract—1699. The helicopters 
are being used to meet not the needs of the Army but the needs of Canada. 
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Bell maintained that the fulfillment of Canadian needs was beyond 
the scope of Contract-1699 ; that issuance of a change order to satisfy 
those needs would require of Bell performance which was not “essen- 
tially the same work as the parties bargained for when the contract was 
awarded,” Aragona Constr. Co. v. United States, 165 Ct. Cl. 382, 391 
(1964) ; and requiring Bell to supply the Canadian needs under a 
change order would therefore have constituted a breach of contract 
under the “cardinal change” doctrine. 

In Marden Corp. v. United States, 442 F. 2d 364, 194 Ct. Cl. 799, the 
court stated that the purpose of the cardinal change doctrine: 

* * * is to provide a breach remedy for contractors who are directed by the 
Government to perform work which is not within the general scope of the con- 
tract. In other words, a cardinal change is one which, because it fundamentally 
alters the contractual undertaking of the contractor, is not comprehended by the 
normal Changes clause. 442 F. 2d at 369. 

The court then observed that since the contractor’s cardinal change 
claim was not encompassed by the Changes clause or any other contract 
provision : 

* * * we must necessarily conclude that the claim is not redressable under the 
contract. The [Armed Services Board of Contract Appeals] therefore, was with- 
out jurisdiction to consider the claim. Even though the board evidently was of 
the opinion that the claim was properly before it, its findings of fact on that 
claim were gratuitous and such findings do not preclude or limit a trial de novo 
on the merits of [the breach of contract claim] in this court. 442 F. 2d at 370. 

In the instant case, had the contracting officer issued a change order 
under Contract-1699 directing the modification and diversion of air- 
craft to satisfy the needs of the Government of Canada, Bell would 
have been in a position to institute an action in the Court of Claims 
for breach of contract damages upon the basis that the change was 
cardinal in nature. As indicated in Marden Corp. v. United States, 
supra, such a claim would not have been redressable under the provi- 
sions of the contract, and therefore would not be cognizable under the 
administrative disputes procedure. Thus, the relief sought by Bell 
would not be limited to that afforded by the equitable adjustment . 
provisions of the Changes clause. 

The contracting officer was not required to resort to the issuance of 
a change order to fulfill the Canadian requirement because the parties 
entered into a bilateral agreement therefor through the execution of 
Modification P00123. Of course, Bell has made the contention, with 
which we agreed in our decision of June 16, that it was induced to 
execute Modification P00123 in the belief that it would receive a sepa- 
rate negotiated contract for replacement aircraft. Thus, Bell agreed 
to perform work under Contract-1699 which it might otherwise have 
maintained was beyond the scope of that contract. The effect of per- 
formance by a contractor of work which might be deemed beyond the 
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scope of a contract was discussed in Silberblatt & Lasker, Inc. v. United 
States, 101 Ct. Cl. 54, 79-80 (1944) : 

Plaintiff says that these changes were beyond the scope of the contract and, 
therefore, do not come within the provisions of [the Changes clause] thereof 
permitting the contracting officer to make changes within the general scope of 
the contract. The change was merely from one character of stone to another, 
and in our opinion was within the general scope of the contract. [Citation 
omitted.] Even if the change was beyond the scope of those permitted, the 
plaintiff acquiesced in the making of it; it claimed no breach of contract, but 
continued performance of it as changed. The change made, therefore, is governed 
by [the Changes and Disputes clauses] of the contract. 


Similarly, in Z’exas Trunk Co., ASBCA No. 3681, November 20, 
1957, 57-2 BCA 1528, it was stated : 

While the Government did not have a right under the contract to require the 
contractor to produce replacement supplies, and a refusal by the contractor to 
comply with the directions of the contracting officer would not have been a 
breach of contract, nevertheless, when the contractor did accept the order of 
the contracting officer for replacement supplies and commenced performance, an 
order for extra services and supplies was established under the contract. 

When a contracting officer orders extra services which are beyond the scope 
of what the Government has a right to require by unilateral action under the 
“Changes” clause, but the contractor accepts the order and performs the services, 
the contractor thereby waives his right to object, and the contractor may be 
compensated for the services by price adjustment under the “Changes” clause. 

Therefore, it would appear that Bell’s acquiescence in, and perform- 
ance of, the Canadian modifications and diversion would preclude 
Bell from subsequently maintaining a breach of contract action under 
the cardinal change doctrine. The merits of such an action, or the like- 
lihood of Bell’s success therein, would not be controlling in deciding 
whether Bell’s relinquishment of its right to institute an action based 
upon the theory of cardinal change constituted legal consideration. 
See 1 Williston on Contracts, Third Edition, Section 135A; 1 Corbin 
on Contracts, Section 140 (1963). In view thereof, and after considera- 
tion of your present arguments, we remain of the opinion that Bell 
substantially altered its legal position, as set out above, by executing 
Modification P00123. 

You further maintain that our decision upon the principal issue in 
the case was based upon an incomplete, and therefore misleading, 
record. Specifically, you suggest that Bell was aware of the Army’s 
interest in exercising the Contract-1699 option at an earlier point 
in time than stated in our decision, and that Bell had been advised 
more fully than we had indicated that their statements of December 1 
and 18, 1970, set forth on pages 6 and 7 of our decision, were in error. 

In its initial letter of protest, Bell alleged that in early February, 
1971: 

* * * the Army first indicated to Bell that it was seriously considering using 


the option clause of Contract 1699 to fill the gap in the Army inventory that 
would be left by the diversion of the 74 helicopters to Canada. 
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In the absence of any refutation of this assertion in the administrative 
report and supporting documents, we stated on page 9 of our decision 
of June 16 that: 


The contracting officer’s communications in early February 1971 were the first 
indication to Bell that the Army was considering exercise of the option under 
Contract -1699 in connection with the Canadian military sales case, although 
this course of action had been contemplated by the Army in 1969 and 1970. 


This statement, you contend, is in error and you have indicated that 
inquiries to the contracting officer, his legal officer, and a former proj- 
ect. manager will reveal that Bell was informed as far back as 1969 
that the Army was contemplating exercise of the Contract -1699 op- 
tion. You assert that this shows Bell was not induced by the Army to 
change its position under that contract. 

Even if it were established that Bell was advised by AVSCOM per- 
sonnel in 1969 and 1970 that exercise of the option was being con- 
sidered, we do not believe that this would sufficiently alter the total 
factual circumstances so as to require or justify any change in our basic 
conclusion. 

Bell’s message of December 1, 1970, and its proposal dated Decem- 
ber 18, 1970, for the modification and diversion of aircraft for Canada 
expressed an understanding that the diverted aircraft would be re- 
placed under a separate contract. These statements were set forth in 
Bell’s initial letter of protest dated December 10, 1971. From our 
examination of the administrative report, we concluded that no re- 
sponse had been made to the December 1 message and that the Army 
disagreed with the provision of the December 18 proposal in such a 
manner and under such circumstances as to not clearly negate Bell’s 
understanding. 

You now suggest that an inquiry of the contracting officer will show 
our decision is erroneous in this respect. When, as in this case, an alle- 
gation has been clearly made, and responsible officials of the contract- 
ing agency have had the opportunity to refute it, in the absence of a 
request for reconsideration from that agency, we must decline to ques- 
tion the administrative position. 

Upon consideration of the arguments which you have raised, we 
remain of the opinion that our decision upon the pivotal issue in this 
protest was correct. Since this issue is dispositive of the protest we 
deem it unnecessary to decide tie merits of the subsidiary issues pre- 
sented by your request for reconsideration. 

However, in view of the emphasis which you placed thereon, we 
offer the following comment regarding our conclusion that IF B -0235 
did “not provide an adequate competitive basis upon which to make an 
award.” It was our opinion “that the fundamental impropriety of 
IFB -0235 requiring its cancellation is that it was improperly issued, 
since its purpose was to test the market against an option which may 
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not be exercised.” Thus, even if the technical controversy regarding 
the doors-off flight capability of the OH--6A were resolved in Hughes’ 
favor, it would be an academic matter since this issue was a secondary 
reason for finding IFB —0235 should be canceled. We therefore believe 
it would be inappropriate to undertake any further examination of 
this issue. 

In view of the foregoing, the decision of June 16 is affirmed. 


[ B-176111 


Bids—Mistakes—Evidence of Error—Withdrawal v. Bid Correction 
Requirements 

Under a sales invitation for bids on surplus ships, which provided for a bid 
deposit equal to 25 percent of the bid, a bidder who after bid opening alleged a 
bid price increase was overstated by Western Union, and that the excessive bid 
deposit made was in anticipation of offering another increase, may be permitted 
to withdraw its bid or waive the mistake. The bidder unable to establish by clear 
and convincing evidence the existence of a mistake and the bid actually intended 
as required by section 1-2.406-3 of the Federal Procurement Regulations and 
applicable to the sale pursuant to 40 U.S.C. 474(16), may not be permitted 
to correct its bid, but a mistake having been made, the bidder may be allowed 
to either withdraw the bid, since the degree of proof justifying withdrawal is in 
no way comparable to that necessary for bid correction, or to waive the mistake 
under the exception to the rule against waiver of a mistake. 


To the Secretary of Commerce, November 7, 1972: 


Further reference is made to a letter of June 28, 1972, with en- 
closures, from the Acting Assistant Secretary for Maritime Affairs, 
concerning an alleged mistake in bid by Levin Metals Corporation on 
the USNS CATSKILL (MCS-1), offered by the Maritime Adminis- 
tration (MarAd), under sales invitation No. PD-X-934. 

The subject invitation was issued on March 29, 1972, inviting sealed 
bids on 16 surplus ships for nontransportation use or for scrapping. 
Article V of the invitation required bids to be accompanied by a bid 
deposit equal to 25 percent of the bid. Bid opening was scheduled for 
2:30 p.m., e.s.t., April 27, 1972, in Washington, D.C. Levin’s bid was 
received by MarAd prior to the 27th. On the morning of the 27th, 
Levin contacted the contracting officer in Washington and arranged 
to post an additional bid deposit with MarAd’s San Francisco office 
to cover a last-minute telegraphic increase in its bid. A cashier’s check 
representing the additional bid deposit. was posted with that office prior 
to bid opening. Also, on the morning of the 27th, the contracting officer 
received a telegram from Levin which reads, in pertinent part, as 
follows: 


LEVIN METALS CORPORATION HEREBY MODIFIES BID PREVIOUSLY 
SUBMITTED WITH BID BOND NUMBER 139754 BID NO. PD-X-934 OPEN- 
ING APRIL 27 2:30 P.M. E.S.T. AS FOLLOWS. USNS CATSKILL /MSC-1/ 
WE INCREASE BID BY $133,586.00 ADDITIONAL BID DEPOSITS HAS 
BEEN PROVIDED. 

RICHARD LEVIN PRESIDENT LEVIN METALS CORP. COLL 27 2:30 
PM 139754 PD-X-934 27 $133,586.00. 
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Bids were opened as scheduled and Levin bid $70,000 on the CAT- 
SKILL and $1.00 on the SS HESPERIA. Accompanying its bid was 
a bid bond in the amount of $37,500. In view of the telegraphic 
modification, the contracting officer computed Levin’s bid on the 
CATSKILL at $203,586, and noted that its bid- bond of $52,500 
($37,500 plus $15,000) would cover a bid of up to $210,000. After 
being notified that it was the high bidder, Levin claimed that its 
bid was mistakenly increased by $133,586, when the increase intended 
was $33,586, and submitted certain evidence to prove its claim. 

The contracting officer concluded that Levin’s bid could not be cor- 
rected to reflect a price of $103,586, as Levin had not established by 
clear and convincing evidence the existence of a mistake and the 
intended bid price as provided by section 1-2.406-3 of the Federal 
Procurement Regulations. The contracting officer’s decision was based 
primarily upon the reasoning that had Levin intended an increase 
of only $33,586, it wouid not have increased its bid bond deposit by 
an amount sufficient to cover a bid up to $210,000, particularly since it 
had submitted with its bid a bond more than sufficient to equal 25 
percent of the bid increased by $33,586. Therefore, Levin was advised 
by letter dated May 19, 1972, of acceptance of its bid in the amount of 
$203,586, for purchase of the CATSKILL. 

Levin requests that the contract be reformed to reflect a price of 
$103.586. To support its request, Levin contends that the evidence of 
mistake submitted to the contracting officer was clear and convincing 
and satisfactorily explained the reason for increasing the bid bond. 
The evidence submitted to the contracting officer consisted of affi- 
davits of Mr. Levin and three employees, its worksheet, and a letter 
dated May 15, 1972, from Western Union. The affidavits are to the 
effect that on April 26, 1972, Mr. Levin instructed his secretary to 
send in a bid modification of $33,586; that the secretary phoned in 
a message to this effect to Western Union; that the Western Union 
clerk repeated the message, including the $33,586 figure; and that 
cognizant personnel of Levin immediately claimed mistake upon hear- 
ing that its bid was $203,586. It is explained that the bid bond was 
increased in the event Mr. Levin decided at the last minute to increase 
the bid price on the HESPERIA and make it an “all or none bid.” 
In this connection, one of the employees states that he was told to 
increase the bid bond to cover $200,000 for this purpose, but increased 
it to cover $210,000, in case Mr. Levin wanted to bid above the former 
figure. However, it is reported that the bid on the HESPERIA was 
not increased because of the shortness of time. The pertinent paragraph 
from the Western Union letter is as follows: 


522-985 O - 74 - 19 
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The seventh word from the end of the text was accepted and recorded by 
our operator as $133,586.00 and while we have no records of any problems with 
this particular message, we cannot say with certainty what happened in this 
case. Our operator believes he heard the figure as $133,586.00. In dealing with 
people and machines it is not impossible that an error could occur in the dicta- 
tion and/or transcription of the message by telephone. 

In addition to the foregoing, Levin has furnished a chart comparing 
the sale price and physical characteristics, particularly light displace- 
ment tonnage, of other surplus ships with the CATSKILL to support 
its contention that the intended bid was $103,586. Levin also points 
out that the second and third high bids on the CATSKILL were 
$80,290 and $74,312. Furthermore, Levin takes issue with MarAd’s 
statement that because the CATSKILL was a military ship it has valu- 
able pieces of equipment which can be salvaged and resold and, there- 
fore, is worth more than the other ships compared. 

The contracting officer states that since Levin’s telegraphic modifi- 
cation was dispatched at 5:35 p.m., p.s.t., April 26, 1972, to arrive 
before 2:30 p.m., e.s.t., April 27, 1972, it is unreasonable to conclude 
that a further modification was contemplated the following morning 
in view of the 3-hour time differential. Furthermore, he points out 
that if the intended increase in the bid on the CATSKILL was only 
$33,586, the increased bid deposit would have allowed a latitude of 
over $100,000 to bid on the HESPERIA, a Liberty class ship whose 
current scrap value is well fixed at approximately $40,000. Therefore, 
he concluded that the last minute increase in the bid deposit was to 
cover the last minute $133,586 increase in the CATSKILL bid. He also 
points out that although the Western Union manager stated that “it 
is not impossible” for an error to occur, he also stated that “Our opera- 
tor believes he heard the figure as $133,586.” He also points out that 
the telegram modifying the bid on the CATSKILL refers to the post- 
ing of the additional bid deposit, indicating that it was needed to meet 
the 25 percent requirement because of the amount of the increased bid. 
In view of these circumstances, he gave less weight to the affidavits 
and unverified worksheet than he would have otherwise accorded them 
and concluded that there was not clear and convincing evidence of a 
mistake. 

The general rule is that acceptance of a bid with knowledge of a mis- 
take therein does not consummate a valid and binding contract. 36 
Comp. Gen. 441, 444 (1956). Where, as here, a mistake in bid is 
alleged after bid opening but before award, the cited regulation (FPR 
1-2.406-3(a) (1), (2), and (3)) provides as follows: 


§ 1-2.406-3 Other mistakes—disclosed before award. 


* 





* * 





* * 








= 


We 
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(1) A determination may be made permitting the bidder to withdraw his bid 
where the bidder requests permission to do so and clear and convincing evi- 
dence establishes the existence of a mistake. However, if the evidence is clear 
and convincing both as to the existence of a mistake and as to the bid actually 
intended, and if the bid, both as uncorrected and corrected, is the lowest re- 


ceived, a determination may be made to correct the bid and not permit its 
withdrawal. 


(2) A determination may be made permitting the bidder to correct his bid 
where the bidder requests permission to do so and clear and convincing evidence 
establishes both the existence of a mistake and the bid actually intended. 
However, if such correction would result in displacing one or more lower accept- 
able bids, the determination shall not be made unless the existence of the mis- 
take and the bid actually intended are ascertainable substantially from the 
invitation and bid itself. If the evidence is clear and convincing only as to the 


mistake, but not as to the intended bid, a determination permitting the bidder to 
withdraw his bid may be made. 


(3) If the evidence does not warrant a determination under subparagraph 


(1) or (2) of this paragraph, a determination may be made that a bidder may 
neither withdraw nor correct his bid. * * *. 


Although the regulation is specifically applicable to the procurement 
of supplies or services by the Government, the regulation was applied 
by MarAd in this case pursuant to the authority of 40 U.S. Code 
474(16). The General Services Administration regulation applicable 
to sales is to the same effect. See Federal Property Management Regu- 
lation 101-45.803. 

The regulation permits correction of a bid only where there is “clear 
and convincing evidence” of both the existence of a mistake and as 
to the bid actually intended. In the instant case, the contracting officer 
found that there was not clear and convincing evidence as to either 
the mistake or the bid intended. Since we agree with the contracting 
officer’s conclusion that the evidence submitted by Levin did not clearly 
and convincingly establish whether it intended to bid $103,586, or 
$203,586, we have no disagreement with his determination refusing to 
permit correction of the bid. However, we do not agree with his con- 
clusion concerning withdrawal. While the regulation permitting with- 
drawal of a bid based upon a mistake also requires the establishment 
thereof by “clear and convincing evidence,” we have held that the 
degree of proof required is in no way comparable to that necessary to 


allow correction. See 36 Comp. Gen. 441, 444 (1956), wherein we 
stated : 


* * * In undertaking to bind a bidder by acceptance of a bid after notice of a 
claim of error by the bidder, the Government virtually undertakes the burden 
of proving either that there was no error or that the bidder’s claim was not 
made in good faith. The degree of proof required to justify withdrawal of a bid 
before award is in no way comparable to that necessary to allow correction 
of an erroneous bid. 

Also see Ruggiero v. United States, 420 F. 24 709 (1970), 190 Ct. Cl. 
327. 


Applying the foregoing principle to the instant case, we believe 
that the evidence submitted prior to the award must be considered as 
reasonably indicating that a mistake was made. While concededly 
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such evidence as employee affidavits and an unverified worksheet are 
self-serving and may not alone be considered sufficient to permit cor- 
rection, as in this case, we believe that in the absence of evidence to the 
contrary it is sufficient to permit withdrawal. In these circumstances, 
it is our view that withdrawal should have been permitted, and that the 
award as made legally could not be enforced. 

In anticipation of such a conclusion, Levin advised us in a letter 
dated October 5, 1972, in pertinent part, as follows: 

1. Basically, we have alleged and in our opinion, proven that a mistake was 
re es opinion G.A.O., as an appeal board, must rule whether we are right or 
wrong and award the ship accordingly. 

2. Procedural requirements and changes in personnel have caused this appeal 
to take far longer than anticipated, resulting in undue hardship for our company 


should rebidding prove necessary. Neither MARAD or Levin Metals feel bid 
withdrawal is an acceptable solution. 


Normally, we must hold that where a bidder alleges a mistake after 
bid opening, he is not then free to decide to waive his right to have the 
bid rejected because of mistake. To permit a bidder to do so would be 
“tantamount to allowing the ostensible low bidder to elect, after bid 
opening, whether to stand on the bid, or withdraw it, * * * depending 
upon which course of action appeared to be in its best interests.” 37 
Comp. Gen. 579, 582 (1958). However, we have permitted an exception 
to the rule against waiver of mistake, if it is clear that the bidder 
would have been lowest (in a. procurement), absent the mistake, even 
though the amount of the intended bid could not be clearly proven 
for the purpose of bid correction. 42 Comp. Gen. 723, 725 (1963) ; also 
B-168673, April 7, 1970. We think the exception can be applied in this 
case since Levin’s bid as corrected or uncorrected would be high. 

Accordingly, we believe Levin should be permitted to either with- 
draw its bid or waive its alleged mistake. 


[ B-176216 J 


Contracts—Default—Monies Owing Contractor—Disposition 


The claim of the surety for the amount owing a defaulting contractor which had 
been paid to the Internal Revenue Service for taxes due under contracts other 
than the defaulted contract may not be certified for payment. A third party and 
not the surety completed the defaulted contract and hence the surety’s claim, 
which represents withholding taxes from the wages of laborers, is under the pay- 
ment bond and not under the performance bond or as completing surety and, 
therefore, the rule of United States v. Munsey Trust Co., 332 U.S. 234 (1947), is 
for application, a rule reaffirmed in subsequent cases in situations where the 
Government's right of setoff is challenged by the surety under its payment bond. 


To Pauline R. Barlow, United States Department of the Interior, 
November 7, 1972: 


Reference is made to your letter dated June 1, 1972, with enclosures, 
requesting a decision as to the propriety of payment of a voucher 
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covering a claim for reimbursement in the amount of $808.61, repre- 
senting payment of an Internal Revenue Service claim for withhold- 
ing taxes by United States Fidelity & Guaranty Company levied 
against its principal, Swauger Contractors. 

The taxes involved in the levy against the principal, Swauger Con- 
tractors, arose from contract No. 53500-CTO-48 dated September 11, 
1969, with the Bureau of Land Management (BLM) for construction 
of a four-wire barbed wire fence and gates. The claim filed in behalf 
of the surety, United States Fidelity and Guaranty, is asserted on 
the basis that the surety is entitled to payment by reason of equitable 
subrogation under'a Miller Act payment bond. 

The facts, as they are recited in your letter and enclosures, are as 
follows: 

The contractor failed to complete the job, and the Bureau of Land 
Management had the work completed by another contractor. The 
total contract earnings of the defaulted contractor was $14,929.42, of 
which $8,340.92 was paid to the Bank of Vernal, Vernal, Utah, as- 
signee of Swauger Contractors. Excess completion costs totaled 
$1,995.80 and actual damages accrued against Swauger by BLM was 
$2,514.97, Jeaving a net balance in the contract account as of October 21, 
1971, of $2,077.73. On October 21, 1971, the contracting officer advised 
the contractor that the balance remaining due ($2,077.73) would be 
remitted to the Internal Revenue Service (IRS) in partial satisfaction 
of its “Request for Offset-Government Contracts” in the amount of 
$14,104.82, transmitted to the Bureau of Land Management on July 22, 
1971. The balance due under the contract was transferred to IRS on 
January 13, 1972. It is stated that the taxes represented by this amount 
presumably arose from contracts other than the contract with BLM. 

It is reported that the assignee-bank assumed an unusual posture in 
this case in that it paid, with the consent of the surety, labor and ma- 
terial claims directly to the claimants. In a letter dated April 12, 1972, 
from the bank to the contracting officer, it appears that the bank filed 
a claim for the balance under the contract at the time payment was 
made of the amount to IRS. The amount of the bank’s claim is not 
indicated. 

In a letter dated November 16, 1971, from surety’s counsel, follow- 
ing BLM’s advice to the contractor that the contract balance was being 
set off against the IRS claim, counsel reiterated its claim for reimburse- 
ment (on behalf of the contractor) for the payment to IRS of $808.61 
for withholding taxes of the contractor due IRS by reason of equitable 
subrogation to the rights of the IRS to the extent of the payment. In 
addition, the surety advised that it had paid a materialman’s claim in 
the amount of $259.65. The claim for reimbursement was denied on the 
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basis that the Government’s right to setoff was established in United 
States v. Munsey Trust Co., 332 U.S. 234 (1947) and followed in Stand- 
ard Accident Ins. Co. v. United States, 119 Ct. Cl. 749 (1951). There- 
after surety’s counsel responded citing a number of Court of Claims 
cases in support of its claim of priority over the IRS claim. 

On the basis of the facts and circumstances, our decision is requested 
on the following questions : 


1. May the enclosed voucher be certified for payment? 

2. If the answer to the first question is in the affirmative, is the surety also 
entitled to reimbursement for the payment to Idaho Bit & Steel, Inc., in the 
amount of $259.65 ? 

3. If you conclude that the surety is entitled to payment of either or both of its 
claims, then is the bank entitled to payment of the balance of the $2,077.73 to 
the extent that the bank is able to establish that it stood in the shoes of the 
surety by paying laborer’s and materialman’s claims and completion costs under 
the financing arrangement with the contractor? 

4. Assuming that the answer to question No. 1 is in the affirmative, what steps 
are available to BLM to obtain a refund from IRS of all or a sufficient part of 
the payment of $2,077.73 in order to satisfy claims of the surety and the Bank 
of Vernal? 


At the outset it must be observed that the surety here did not com- 
plete the contract. The Government had to obtain a third party con- 
tractor to complete the work and paid this completing contractor from 
unpaid contract balances. Hence the surety’s claim here is under the 
payment bond and not under the performance bond or as completing 
surety. The sum claimed, $808.61, as stated above, represents withhold- 
ing taxes on wages from laborers under the contract concerned here. 

In the recent case, Aetna Insurance Company v. The United States, 
197 Ct. Cl. 713, the Court of Claims stated : 


* * * that plaintiff does not ask us to overrule our decision in Barrett v. United 
States, 177 Ct. Cl. 380, 367 F. 2d 834 (1966). The dispute over contract retainages 
in Barrett was between a Miller Act payment bond surety, which had paid the 
claims of laborers and materialmen against their contractor, and the United 
States, which had set off against the retainages an amount for tax deficiencies 
assessed against the contractor. We held that the surety’s claim was subordinate 
and inferior to the right of the United States to set off the amount of taxes owed 
to it by the contractor. The touchstone in Barrett was the Supreme Court’s deci- 
sion in United States v. Munsey Trust Co., 332 U.S. 234 (1947), which permitted 
the Government to set off an amount owed to it by its contractor against retain- 
ages claimed by the Miller Act surety under its payment bond. In the course of 
that opinion, however, the Court suggested a different outcome where the surety 
completed the Government’s contract pursuant to a performance bond. 

Later cases, relying on Munsey Trust, have held that a Miller Act surety who 
completes the contract on default of the contractor is entitled to the contract re- 
tainages in the hands of the Government, free from setoff for taxes owed by the 
contractor. However, each of these decisions reaffirmed the Munsey rule in situa- 
tions where the Government’s right of setoff is challenged by the surety under 
its payment bond. See Security Insurance Co. v. United States, 192 Ct. Cl. 754, 
428 F. 2d 838 (1970) ; Trinity Universal Insurance Co. v. United States, 382 F. 2d 
317 (5th Cir. 1967) ; cert. denied, 390 U.S. 906 (1968) ; Aetna Casualty and Surety 
Co. v. United States, 435 F. 2d 1082 (5th Cir. 1970). 


The Court then considered the prime question in that case which 
concerned the application of the Federal Tax Lien Act of 1966, 80 Stat. 
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1125, 26 U.S. Code 6323 note, and concluded that the statute does not 
affect the Government’s right of setoff in payment bond cases. 

Since we are here dealing with a payment bond matter, we must con- 
clude that the rule of Munsey Trust is applicable and conclude that 
your first question must be answered in the negative. The voucher will 
be retained here. 

The foregoing conclusion renders unnecessary consideration of your 
three remaining questions. 


[ B-176539 J 


Bids—Buy American Act—Price Differential—Small Business or 
Labor Surplus Area Concerns 


A bid under an invitation for bids that offered to furnish foreign source end 
items in response to a solicitation for circuit breakers and related items, prop- 
erly was evaluated by adding the 12 percent factor required by section 1-6.104— 
4(b) of the Federal Procurement Regulations (FPR) when the bidder submit- 
ting the low acceptable domestic bid is a small business concern or a labor sur- 
plus area concern, or both, as defined in FPR 1-1.801. The fact that the low 
domestic bidder failed to indicate which labor surplus area it was claiming did 
not limit the adjustment factor to 6 percent since the location of performance 
information submitted by the domestic bidder permitted the determination 
that the contract would be performed in a substantial labor surplus area and, 
furthermore, for the purposes of the Buy-American preference, the domestic 
bidder was not required to be a “‘certified-eligible concern.” 


Bids—Aggregate v. Separable Items, Prices, Ete.—Subitem Pric- 
ing—Omissions 


The failure to furnish separate prices for subitems in a bid to furnish circuit 
breakers and related items under a solicitation stating that offers which do not 
show unit prices will be rejected as not responsive is immaterial as the deviation 
does not affect price, quantity or quality. The bidder by inserting the word “in- 
cluded” in the spaces available for all subitems will be obligated to furnish the 
subitems as well as the basic circuit breakers at the price bid for the basic circuit 
breakers. Furthermore, the requirement in the solicitation is not necessarily ma- 
terial simply because it was expressed in positive terms with a warning that 
failure to comply “may” or “will” result in rejection of the bid as nonresponsive. 


To the Brown Boveri Corporation, November 13, 1972: 


This is in reply to your letters dated August 24, August 31 and Sep- 
tember 5, 1972, protesting the proposed award of a contract to West- 
inghouse Electric Corporation under Bonneville Power Administra- 
tion Solicitation No. 2420. 

The solicitation requested bids for furnishing 500 kv power circuit 
breakers and related items. The record shows that your firm offered to 
furnish foreign source end items, while Westinghouse offered domestic 
source end items. Federal Procurement Regulations (FPR) 1-6.104- 
4(b) requires, in part, that each foreign bid be adjusted, for purposes 
of evaluation and comparison with bids for domestic end products, 
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by adding to the foreign bid (inclusive of duty) a factor of 6 percent 
of that bid, except that a 12 percent factor is used if the firm submit- 
ting the low acceptable domestic bid is a small Dusiness concern or a 
labor surplus area concern (as defined in FPR 1-1.801), or both. The 
Administration determined that Westinghouse is a labor surplus area 
concern and therefore adjusted your low bid by adding a 12 percent 
factor, resulting in its displacement by the Westinghouse bid. 

Essentially, it is your position that the Administration should reject 
the bid of Westinghouse as nonresponsive for failure to show unit bid 
prices, as called for by the terms of the solicitation. You also protest 
the propriety in this instance of applying the 12 percent differential, 
rather than 6 percent, since the Westinghouse bid did not indicate 
which labor surplus area preference was claimed. 

The format of the solicitation listed five bidding groups, the first 
four covering the delivery of varying quantities of circuit breakers to 
four different locations. In each of the first four groups three related 
subitems were listed in addition to the basic circuit breakers. Blank 
spaces for inserting unit and extended prices were provided for the 
basic circuit breakers as well as for each of the related subitems. (The 
fifth bidding group covered only a single item, a spare parts set, and 
is not relevant to our discussion of the responsiveness of the Westing- 
house bid.) While the solicitation provided that award would be made 


by group, it also provided for bidding a lump-sum amount, as follows: 

Offers for furnishing two or more of the items may be submitted in the fol- 
lowing space. However, offers which do not show unit prices as called for herein 
* * * will be rejected as not responsive to the Solicitation. If award of contract 
is made on the basis of a lump-sum as shown below, the amount to be paid for 
any item shall bear the same ratio to the lump-sum offered that the price offered 
for such item bears to the sum of the prices offered for the items comprising the 
lump-sum offer. If sub-items a, b and ¢ are to be included, the offeror must so 
state. 


The record shows that, Westinghouse bid a unit price for each of 
the basic items and indicated by inserting the word “Included” in 
the spaces available for all subitems that those prices included the 
cost of the subitems. Since separate prices for the subitems were 
not stated in its bid, it is your contention that such failure rendered 
the Westinghouse bid nonresponsive. 

The contracting officer has taken the position that, notwithstand- 
ing the failure of Westinghouse to show separate prices for subitems, 
the bid binds the company to furnish the circuit breakers together with 
the related subitems at a price which can be determined, and the 
failure to price the subitems separately is therefore immaterial. 

It is well established that bids which do not conform to the require- 
ments of a solicitation must be rejected as nonresponsive, unless the 
deviation is immaterial or is a matter of form rather than substance. 
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A deviation is considered material, and is cause for rejection, if it 
affects price, quantity or quality (B-175243, June 16, 1972) ; however, 
a requirement in a solicitation is not necessarily material simply be- 
cause it is expressed in positive terms with a warning that failure to 
comply “may” or “will” result in rejection of the bid as nonresponsive. 
See 39 Comp. Gen. 595 (1960) and FPR 1-2.405. 

In the present case we believe the failure to insert prices for the sub- 
/ ems was not a material deviation from the terms of the solicitation, 
since the bidder, by inserting the word “Included” in the spaces avail- 
uble for all subitems, would be obligated to furnish the subitems, as 
well as the basic circuit breakers, at the price bid for the basic circuit 
breakers. While you have cited prior decisions of this Office in support 
of your position that the bid should be rejected as nonresponsive, in 
each of the decisions, unlike the present case, the bidder’s failure to 
submit prices for all items raised substantial questions as to whether 
the bidder could be required to perform all of the work required at the 
prices set out in his bid. 

In connection with your objection to the Government’s action in ap- 
plying the 12 percent differential on the basis that Westinghouse is a 
labor surplus area concern, you state that since Westinghouse failed 
to indicate which labor surplus preference it was claiming on BPA 
Form 972, which was submitted with the bid, the company was not 
entitled to receive any preference. 

Our review of the Westinghouse bid reveals that while the company 
failed to indicate which preference it claimed, the company did spec- 
ify the location at which it would perform 100 percent of the work 
under the contract, and that such information was required if the 
bidder was claiming a preference. Pursuant tu FPR 1-6.1044(b), 
your foreign bid is required to be adjusted by adding a 12 percent fac- 
tor if the low domestic bidder is a labor surplus-area concern as defined 
in FPR 1-1.801. Since the latter regulation includes in its definition 
of a labor surplus area concern any firm which will perform in a sub- 
stantial labor surplus area as classified by the Department of Labor 
(DOL) in its publication entitled “Area Trends in Employment and 
Unemployment,” and since the location at which Westinghouse is 
committed to perform the contract was so listed and is within such 
an area, we must conclude that the 12 percent factor was properly 
used in evaluating the bids. 

We note that you have cited decisions of this Office wherein we have 
held that a bidder could not be permitted to establish priority as a 
“certified-eligible concern” for labor surplus set-aside negotiations if 
the bidder failed to furnish with its bid evidence of its certification by 
the DOL, as required by the terms of the solicitations and the applica- 
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ble regulations. However, the cases cited are not relevant to the situ- 
ation at hand which, unlike the cited decisions, does not involve a labor 
surplus set-aside procurement. Moreover, for purposes of the Buy- 
American preference a domestic bidder need not be a “certified-eligible 
concern” but only needs to satisfy the broader definition of a labor 
surplus area concern as indicated above. 

For the reasons stated your protest must be denied. 


[ B-176542 J 


Travel Expenses—First Duty Station—Manpower Shortage—No 
Determination of Shortage 


As the Federal Judicial Center is considered a part of the judicial branch, its 
employees are within the scope of 5 U.S.C. 5721, et seq., regardless of the fact 
the Center is not specifically listed in the statute which authorizes reimburse- 
ment for the travel and transportation expenses incurred in reporting to a po- 
sition determined by the Civil Service Commission to be in a manpower short- 
age category. However, since the Center under the authority in 28 U.S.C. 625(e) 
to incur expenses incident to the operation of the Center and not the Commis- 
sion determined the position of Director of Continuing Education and Training 
was a manpower shortage position, the expenses incurred by the Director in 
moving to his first duty station are not reimbursable under 5 U.S.C. 5723, and 
the rule in 22 Comp. Gen. 885 that an officer or employee of the Government 
must place himself at his first duty station at his own expense applies. 


To the Director, Federal Judicial Center, November 13, 1972: 


This refers to your letter dated July 14, 1972, presenting for our de- 
cision the question of whether the Federal Judicial Center (Center) 
may properly reimburse as a necessary expense the travel and trans- 
portation costs incurred by the Center’s new appointee to the position 
of Director of Continuing Education and Training, Mr. Kenneth C. 
Crawford, incident to his relocation from Dallas, Texas, to Washing- 
ton, D.C. 

You refer to the following provisions contained in 28 U.S. Code 
625(e), as added by Public Law 90-219, approved December 20, 1967, 
81 Stat. 666: 


(e) The Director is authorized to incur necessary travel and other miscellane- 
ous expenses incident to the operation of the Center. 


The letter of July 14, 1972, states in pertinent part as follows: 


The question assumes my determination, concurred in by the Director of the 
Administrative Office of the United States Courts, the lack of candidates quali- 
fied for the extraordinary demands of this unique office constituted a “manpower 
shortage,” that the travel and moving costs actually offered to the candidate in 
this case constituted part of a package necessary to attract a man of extraordi- 
nary capabilities and salary potential, and that implicit in 28 U.S.C. 625(3) 
[ (SIC) 625(e)] is the administrative authority to reimburse an appointee on an 
analogous basis to that which would obtain in executive agencies and other agen- 
cies covered by 5 U.S.C. 5721 et seq. 
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I have assumed that the provisions of Chapter 57, subch. II of Title 5, United 
States Code, do not apply to the Federal Judicial Center. (See 5 U.S.C. 5721 for 
definitions). I have also assumed that neither the new appointee of the Federal 
Judicial Center nor the Federal Judicial Center itself is covered by the regula- 
tions prescribed by the President (Circular A-56, revised). Under the defini- 
tions promulgated in Circular No. A-56, “employee” is defined as a “civilian 
officer or employee of a department as defined here . . .” (section 1.2(b)). 
Department is defined in section 1.2(¢) as “an crecutive department, independ- 
ent establishment or other executive agency.” It is our belief that the Federal 
Judicial Center was not intended to be included in the scope of the transportation 
statutes or the regulations issued pursuant thereto, but has been given legislative 
authority to develop its own administrative policies in this area in cooperation 
with the Director of the Administrative Office (28 U.S.C. 604). 


Chapter 57, subchapter II of Title 5, U.S. Code, pertains to the 
travel and transportation entitlements of certain Government em- 
ployees including new appointees to positions in the United States for 
which the Civil Service Commission has determined there is a man- 
power shortage. The following definitions of the agencies of the Gov- 
ernment, whose employees are subject to such provisions, are set forth 
in 5 U.S.C. 5721: 


For the purpose of this subchapter— 


(1) “agency” means— 

* * * * * * * 

(C) a court of the United States ; 

(D) the Administrative Office of the United States Courts; * * *. 

The provisions of 5 U.S.C. 5721 were derived from sections 18 and 
19 of the Administrative Expenses Act of 1946, 60 Stat. 806, approved 
August 2, 1946, and were previously codified in 5 U.S.C. 73b—4 (1964 
ed.) as follows, without any substitution or clarification of wording: 


§ 73b-4. Definitions. 

The word “department” as used in this Act shall be construed to include in- 
dependent establishments, other agencies, wholly owned Government corporations 
(the transactions of which corporations shall be subject to the authorizations 
and limitations of this Act, except that section 5 of Title 41 shall apply to their 
administrative transactions only), and the government of the District of Colum- 
bia, but shall not include the Senate, House of Representatives, or office of the 
Architect of the Capitol, or the officers or employees thereof. The words “con- 
tinental United States” as used in sections 73b—1 and 73b-3 of this title shall be 
construed to mean the forty-eight States and the District of Columbia. The word 
“Government” shall be construed to include the government of the District of 
Columbia. The word “appropriation” shall be construed as including funds made 
available by legislation under section 349 of Title 31. 


When Title 5, U.S. Code, was codified and enacted as positive law 
in 1966 the Congress made it clear that the purpose of the 1966 act was 
to “restate in comprehensive form, without substantive change, the 
statutes in effect before July 1, 1965.” See Senate Report No. 1380, 
page 18. In accordance with that purpose, we understand the revisors 
of Title 5 made clarifications and changes in language to express uni- 
formity and to reflect the interpretations of language by appropriate 
authority. [Italic supplied. ] 
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Under the wording of the statute, as indicated in 5 U.S.C. 73b—4 
(1964 ed.), we held in 27 Comp. Gen. 313 (1947) that although the 
“judicial branch” was not specifically mentioned therein, the definition 
of “department” was sufficiently broad to include the judicial branch. 
Apparently, the revisors of Title 5 were aware of this interpretation 
and specifically listed “the Administrative Office of United States 
Courts” and “a court of the United States” to accord with such inter- 
pretation. At that time those two activities embraced the entire judicial 
branch. However, we do not believe the listing in that manner requires 
our Office to exclude any new activity which might be created as a part 
of the judicial branch in the future. Our view is that employees of the 
Federal Judicial Center as a part of the judicial branch would come 
within the scope of 5 U.S.C. 5721 et seq., regardless of the fact that 
such activity is not specifically listed therein. It follows that the travel 
and transportation expenses of the employee here in question would 
be reimbursable only if the position to which he was appointed was 
one for which the Civil Service Commission had determined a man- 
power shortage to exist pursuant to 5 U.S.C. 5723. 

While we recognized the basis for your view that the provisions of 
5 U.S.C. 5721 et seq. are not applicable to the Center, we point out that 
even if that view be adopted there still would be no authority for pay- 
ment of the expenses here involved. As indicated in 22 Comp. Gen. 885, 
it long has been held that unless otherwise provided by statute or 
regulations having the force of statutes an officer or employee of the 
Government must place himself at his first duty station at his own 
expense. It was because of this rule that the provisions of 5 U.S.C. 
5723 authorizing travel expenses of new appointees to their first duty 
station in manpower shortage situations were enacted. 


[ B-169472 J 


Appropriations—Continuing Resolutions—Availability of Funds 


The functions prescribed by Public Law 92-318, approved June 23, 1972, for the 
National Advisory Council on Extension and Continuing Education, which was 
established by and its authority and responsibility stated in section 109 of the 
Higher Education Act of 1965, as amended (20 U.S.C. 1009), do not constitute 
a new “project or activity” within the purview of the prohibition in section 106 
of the Continuing Resolution, approved July 1, 1972 (Public Law 92-334) since 
the primary effect of the new functions is to require the Council to evaluate 
educational programs and projects which theretofore were more or less discre- 
tionary and, therefore, the funds provided by the Continuing Resolution, pend- 
ing passage of the Department of Health, Education, and Welfare appropriations 
(HEW), may be made available by HEW to implement the Council’s functions 
under section 106. 
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To the Chairman, National Advisory Council on Extension and 
Continuing Education, November 14, 1972: 


Reference is made to your letter of August 21, 1972, asking, in effect, 
whether Public Law 92-334 (Continuing Resolution), 86 Stat. 402, 
approved July 1, 1972, as amended, permits the Secretary of Health, 
Education, and Welfare to provide funds to the National Advisory 
Council on Extension and Continuing Education (Council) to carry 
out its functions under section 103 of the Education Amendments of 
1972, Public Law 92-318, approved June 23, 1972, 86 Stat. 237, 20 
U.S.C. 1009 note. 

The Council was established by section 109 of the Higher Education 
Act of 1965, Public Law 89-239, approved November 8, 1965, 79 Stat. 
1223, as amended, 20 U.S. Code 1009. The duties of the Council are 
set out in section 109(b) as being to advise the Commissioner of Edu- 
cation in the preparation of general regulations and with respect to 
policy matters arising in the administration of title I of the act, in- 
cluding policies and procedures governing the approval of State plans, 
and policies to eliminate duplication and to effectuate the coordination 
of programs offering extension or continuing education activities and 
services. Section 109(c) provides that the Council shall review the 
administration and effectiveness of all federally supported extension 
and continuing education programs and make annual reports concern- 
ing its activities together with its recommendations and furnish such 
reports to the Secretary, HEW, and to the President. 

The Council receives no direct appropriations to carry out its func- 
tions but the Secretary, HEW, is directed by 20 U.S.C. 1233d to pro- 
vide to the Council such personnel and technical assistance as the 
Council may require to carry out its functions. It is understood that 
funds provided for the Council under the above authority in prior 
years have been approximately $100,000 annually. 

Title IV of the Elementary and Secondary Education Amendments 
of 1967, Public Law 90-247, approved January 2, 1968, as amended by 
title IV of Public Law 91-230, approved January 2, 1968, 20 U.S.C. 
1221, et. seqg., authorized the appropriation of funds to be used by the 
Secretary, HEW, for, among other purposes, the planning and evalua- 
tion of all educational programs for which the Commissioner of Edu- 
cation is responsible. Under the provisions of 20 U.S.C. 1224 the 
Secretary, HEW, is required, no later than January 31 of each year, 
to transmit to the appropriate committees of the Congress a report 
evaluating the results and effectiveness of programs and projects re- 
ceiving assistance during the preceding fiscal year. 
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Section 103 of Public Law 92-318, however, provides that— 


SEC. 103. (a) During the period beginning with the date of enactment of this 
Act and ending July 1, 1974, the National Advisory Council on Extension and 
Continuing Education, hereafter in this section referred to as the National Ad- 
visory Council, shall conduct a review of the programs and projects carried out 
with assistance under title I of the Higher Education Act of 1965 prior to July 1, 
1973. Such review shall include an evaluation of specific programs and projects 
with a view toward ascertaining which of them show, or have shown, (1) the 
greatest promise in achieving the purposes of such title, and (2) the greatest 
return for the resources devoted to them. Such review shall be carried out by 
direct evaluations by the National Advisory Council, by the use of other agen- 
cies, institutions, and groups, ard by the use of independent appraisal units. 

(b) Not later than March 31, 1973, and March 31, 1975, the National Advisory 
Council shall submit to the Committee on Labor and Public Welfare of the Sen- 
ate and the Committee on Education and Labor of the House of Representatives 
a report on the review conducted pursuant to subsection (a). Such report shall 
include (1) an evaluation of the program authorized by title I of the Higher 
Education Act of 1965 and of specific programs and projects assisted through 
payments under such title, (2) a description and an analysis of programs and 
projects which are determined to be most successful, and (3) recommendations 
with respect to the means by which the most successful programs and projects 
can be expanded and replicated. 

(c) Sums appropriated pursuant to section 401(c) of the General Education 
Provisions Act for the purposes of section 402 of such Act shall be available to 
carry out the purposes of this section. 


Inasmuch as the annual appropriation bill providing funds to 
HEW for the current fiscal year has not been enacted into law, the 
Department is fiscally operating under the Continuing Resolution. 
Question regarding the availability of funds provided therein to carry 
out the functions of the Council under section 103, quoted above, 
arises by reason of section 106 of the Continuing Resolution, 86 Stat. 
404, which provides that— 

No appropriation or fund made available or authority granted pursuant to 


this joint resolution shall be used to initiate or resume any project or activity 
which was not being conducted during the fiscal year 1972. 


We have been informed by a representative of HEW that they con- 
sider the functions prescribed in section 103 to constitute a new ac- 
tivity of the Council because such section provides for the evaluation 
of specific programs and projects; it requires the issuance of reports 
to certain committees of the Congress; and the activity is a “one shot” 
project that will terminate upon the issuance of the two reports re- 
quired by section 103(b). Furthermore, it is reported that estimates 
regarding annual costs of the Council in carrying out its functions 
under section 103 are approximately $223,000 as compared to about 
$100,000 annually in previous years. 

On the other hand, it is your view that since for the last 7 years the 
Council has had responsibility for evaluating programs under title I 
of the Higher Education Act of 1965, the language of section 103 of 
Public Law 92-318 does not provide for a new Council program or 
activity. 
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Tn this connection you state that— 


Funds made available to the Secretary of Health, Education, and Welfare 
under Section 402(a) of the General Education Provisions Act are discretionary 
funds. These funds can be used to evaluate any existing educational program, 
including programs authorized under Title I of the Higher Education Act of 1965. 
Therefore, even without the enactment of the Education Amendments Act of 
1972, we believe the Secretary of Health, Education, and Welfare is legally able 
to make available these discretionary monies for an evaluation of Title I (HEA) 
programs. To hold that because the Education Amendments Act of 1972 now 
specifically requires the Secretary to do exactly that, it consequently makes him 
unable to do so because it constitutes a “new activity,” strikes us as logically 
unsound and clearly unintended by the Congress * * *. 

It seems to us that since the Council had authority and responsibil- 
ity to evaluate title I programs independently of section 103 of Pub- 
lic Law 92-318, the primary effect of such section, insofar as the ques- 
tion here under consideration is concerned, is to require the Council to 
evaluate certain programs and projects which theretofore were more 


or less discretionary with the Council. 

Accordingly, while the application of section 106 of the Continuing 
Resolution in the instant situation is not entirely free from question, 
we agree with your view that the functions prescribed in section 103 
of Public Law 92-318 do not constitute a new “project or activity” 
within the meaning of section 106 of the Continuing Resolution. Con- 
sequently, it is our view that such section does not preclude the pro- 
vision of funds to the Council to carry out its functions under section 
103. 

A copy of this decision is being sent to the Secretary of Health, 
Education, and Welfare. 


[ B-176310 J 


Station Allowances—Military Personnel—Excess Living Costs Out- 
side United States, Ete.—Members Subsisted at Government Ex- 
pense—Leave Period Within United States 


Enlisted men without dependents assigned to a permanent duty station outside 
the continental United States and subsisted at Government expense and, there- 
fore, not entitled to the cost-of-living allowance authorized by 37 U.S.C. 405 for 
the purpose of defraying the average excess costs experienced by members on 
permanent duty outside the United States do not gain entitlement to the allow- 
ance while on leave in the United States on the basis a Government mess is not 
available to them in view of the fact paragraph M4301-3b(1) of the Joint Travel 
Regulations prescribes a member at a permanent overseas duty station without 
dependents is not entitled to a cost-of-living allowance while absent on leave in 
the United States or while being subsisted at Government expense at the perma- 
nent duty station. 


To Lieutenant C. A. Dunn, Department of the Navy, November 14, 
1972: 


Further reference is made to your letter dated April 27, 1972, FD :gb 
7222, with enclosures, forwarded to this Office by fourth endorsement 
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dated June 16, 1972, of the Per Diem, Travel and Transportation 
Allowance Committee, requesting a decision whether payment of cost- 
of-living allowance may be made to SN Daniel P. Hernandez, 455-96- 
6667, USN, and PC3 Thomas W. Clark, 033-36-5757, USN, incident 
to their absence from their permanent duty stations in a leave status. 
The request has been assigned Control No. 72-23 by the Committee. 

You indicate that both Mr. Hernandez and Mr. Clark were assigned 
to permanent duty stations outside the continental United States but 
were not receiving station allowances at their duty stations at the 
time they departed such duty stations for ordinary leave within the 
United States. Apparently both members were “without dependents” 
and both were being subsisted at Government expense at their perma- 
nent duty stations prior to their departure on leave. The only difference 
you indicate between the two members’ situations is that one was as- 
signed to an “afloat” unit and the other to a shore activity. 

Both members have filed claims for cost-of-living allowance for the 
periods of their leave in the United States—Mr. Hernandez for 15 
days and Mr. Clark for 30 days. 

The statutory authority for the payment of the cost-of-living al- 
lowance claimed is contained in 37 U.S. Code 405. As appears appli- 
cable in this case, that statute provides that the Secretaries concerned 
may authorize the payment of a per diem, considering all elements of 
the cost of living to members of the uniformed services under their 
jurisdiction and their dependents, including the cost of quarters, sub- 
sistence, and other necessary incidental expenses, to such a member who 
is on duty outside the United States or in Hawaii or Alaska, whether 
or not he is in a travel status. The cost-of-living allowance and hous- 
ing allowance may be prescribed independently of each other. 

Regulations issued pursuant to 37 U.S.C. 405 are contained in Part 
G of the Joint Travel Regulations, paragraph M4301-1 of which pro- 
vides that housing and cost-of-living allowances are authorized for 
the purpose of defraying the average excess costs experienced by mem- 
bers on permanent duty at places outside the United States. 

Paragraph M4301-3b(1) of the regulations authorizes payment of 
cost-of-living allowances “for any day during which a Government 
mess (3 meals a day) is not available to the member at his permanent 
duty station.” You indicate that by virtue of the members’ absence 
from their duty stations in this case, such Government mess was not 
available and this situation could presumably constitute entitlement. 
You also indicate, however, that it appears illogical that a member 
would become entitled to a station allowance which he is not entitled 
to at his permanent duty station merely by being absent from that 
station. 
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As is indicated by the regulations, the purpose of the cost-of-living 
allowance is to provide some measure of reimbursement for the excess 
living costs experienced by members on duty outside the United 
States. Entitlement to such allowance is, therefore, predicated upon 
the member incurring excess costs at his permanent duty station. While 
in certain circumstances a member who has become entitled to such an 
allowance at his duty station may continue to receive it while he is on 
leave outside the United States, he may not gain entitlement to such 
allowance where no entitlement otherwise existed merely by going on 
leave in the United States. See paragraph M4301-3b(1)2 of the Joint 
Travel Regulations and Note 1, Table 3-1-6 (effective January 1, 1972) 
of the Department of Defense Military Pay and Allowances Entitle- 
ments Manual. 

In this regard subparagraph 4151-2b of the United States Navy 
Travel Instructions provides that, in accordance with paragraph 
M4301-3b(1) of the Joint Travel Regulations, a member without de- 
pendents is not entitled to cost-of-living allowances while absent on 
leave in the United States or while in fact being subsisted at Govern- 
ment expense at his permanent duty station. And, subparagraph 4151- 
5 of the United States Navy Travel Instructions specifically provides 
in part as follows: 

5. COST-OF-LIVING ALLOWANCES WHEN IN A LEAVE STATUS. In ac- 
cordance with the Joint Travel Regulations, par. M4301, members otherwise 
entitled to cost-of-living allowances will continue to receive such allowances 
while on leave not involving return to the United States. Also, an enlisted 
member who normally subsists in a Government mess at his permanent duty 
station is entitled to the cost-of-living allowances for any periods during which 
he is entitled to leave rations provided he remains attached to his permanent 
duty station, the leave does not involve return to the United States, and he is not, 


in fact, subsisted in a Government mess during such periods. * * *. [Italic 
supplied. ] 


Since both Mr. Hernandez and Mr. Clark were apparently being 
subsisted at Government expense prior to their departure on leave in 
the United ‘States and were not entitled to cost-of-living allowances 
at that time, they are not entitled to cost-of-living allowances for the 
periods of their leave. Accordingly, their claims may not be allowed 
and will be retained in this Office. 


[ B-176879 J 


Officers and Employees—Transfers—Relocation Expenses—House 
Purchase—Not Consummated 


An employee who incident to transferring to another agency and location termi- 
nated a contract to purchase a residence and its supplemental “Use and Occu- 
paney Agreement” is considered to have occupied the residence under a lease 
arrangement and to be entitled to reimbursement for expenses incurred within 
the terms of the lease as provided by section 4.2h of OMB Circular A—56. Under 
the agreement, the employee’s claim for credit costs and a cancellation fee 


522-985 O - 74 - 20 
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may be recognized but not the cost of cleaning and repairing the residence 
since this obligation would be incurred by the employee regardless of station 
change. Furthermore, property improvements are not provided under 5 U.S.C. 
5724(a) or Circular A-56 and, therefore, the costs of erecting a fence and install- 
ing a bathroom vanity are not reimbursable. 


To Carmella J. Rizzo, United States Treasury Department, Novem- 
ber 16, 1972: 


Reference is made to your letter, reference A: F: F: V, of August 17, 
1972, requesting an advance decision as to certification of the enclosed 
voucher for $636 in favor of Mr. Leslie W. Harper, Jr., for reimburse- 
ment of certain expenses he incurred in connection with a real estate 
transaction at his old official station incident to his recent transfer. 

The record shows that while Mr. Harper was employed as a De- 
partment of the Air Force civilian in California he entered into a 
contract to purchase a residence in Sacramento, California, on Au- 
gust 1, 1971. He occupied that residence on August 22, 1971, under 
a “Use and Occupancy Agreement” which by its terms became a sup- 
plement to the agreement of purchase. Among other things the use 
and occupancy agreement required the purchaser to pay the sum of $6 
per day for the privilege of using the residence until settlement date. 
Shortly before and immediately after occupying the residence Mr. 
Harper contracted for certain improvements to the dwelling which 
included the installation of a bathroom vanity at a cost of $65 and 
the installation of a fence at a cost of $211. 

Settlement on the residence was delayed and Mr. Harper apparently 
decided not to complete the purchase after receiving the offer of a 
transfer to the Internal Revenue Service in Philadelphia, Pennsyl- 
vania. He notified the seller that he was moving from the premises 
and the purchase transaction was terminated under the provisions of 
the contract for purchase as supplemented by the use and occupancy 
agreement. This resulted in charges to Mr. Harper of $35 for “Credit 
Costs and Cancellation Fee” and $325 for “Cleaning and Repairing 
Costs.” 

The voucher submitted covers the costs of the improvements as noted 
above and the charges which resulted from termination in the total 
amount of $636. Reimbursement is claimed under the provisions of 5 
U.S. Code 5724a, section 4.2h, Office of Management and Budget 
(OMB) Circular No. A-56, revised August 17, 1971, and the imple- 
menting regulation of the Internal Revenue Service. 

Mr. Harper believes the use and occupancy agreement he signed was 
in effect a lease and that his cancellation of the purchase agreement as a 
result of his transfer served to terminate his unexpired lease. Both he 
and the seller contemplated that the occupancy agreement would run 
until the settlement date which would have occurred at some point in 
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the future had the transfer not intervened. In the circumstances we 
believe that the arrangements under which Mr. Harper occupied the 
residence may be viewed as a lease for purposes of the law and regula- 
tions involved. Further, since those arrangements were terminated 
prior to settlement of the purchase transaction due to the claimant’s 
transfer, the costs involved may be considered as having resulted from 
the settlement of an unexpired lease under such law and regulations. 

Regarding the costs claimed by Mr. Harper in connection with the 
settlement in question, section 4.2h of OMB Circular No. A-56 pro- 
vides: 


* * * Expenses incurred for settling an unexpired lease * * * are reimburs- 
able when (1) applicable laws or the terms of the lease provide for payment of 
settlement expenses, (2) such expenses cannot be avoided by sublease or other 
arrangement, (3) the employee has not contributed to the expense by failing to 
give appropriate lease termination notice promptly after he has definite knowl- 
edge of the proposed transfer, and (4) the broker’s fees or advertising charges 


are not in excess of those customarily charged for comparable services in that 
locality. * * *. 


The above regulation authorizes reimbursement of settlement ex- 
penses provided for by the terms of the lease. A review of the use and 
occupancy agreement reveals the following pertinent provisions: 


2. * * * [Lessees] further agree to pay any normal upkeep costs * * *. 
* * * * * * * 


4, * * * [Lessees] hereby agree to pay * * * all costs reasonably necessary 
to repair damage to the premises caused by the * * * [lessee], or which oc- 
curred while the * * * [lessee] was in possession, in addition to making pay- 
ment of other costs required to reimburse Owner for expenses incurred for loan 
applications, appraisal, and escrow fees, credit reports, etc. * * *. 


Under the provisions of that agreement the credit cost and cancella- 
tion fee of $35 meets the criteria established by regulation and reim- 
bursement of this expenditure is authorized. On the other hand, the 
cleaning and repairing costs of $325 involve costs which Mr. Harper 
was obligated to pay under paragraphs 2 and 4 of the agreement inci- 
dent to his occupancy of the residence for normal upkeep. Costs in- 
volved in the upkeep of the residence including both cleaning and re- 
pair costs were obligations which the employee would have incurred 
regardless of any change of station incident to his Government service. 
Since such costs do not result from the termination of a lease or sale of 
a residence but are costs which the employee must incur for mainte- 
nance of this residence they are not considered to be reimbursable ex- 
penses incident to the sale of a residence or the termination of 2 lease. 
See B-163801, May 1, 1968, copy enclosed. Consequently, reimburse- 
ment of that expenditure is not authorized. 

Mr. Harper’s claim for reimbursement of the cost of the fence and 
vanity involve expenses for improvement of the property. Neither 5 
U.S.C. 5724a nor OMB Circular No. A-56 purport to authorize reim- 
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bursement of such expenditures. The fact that Mr. Harper was not able 
to enjoy those improvements over the period he may have contem- 
plated and the fact that he did not recover their value through sale of 
the property as improved furnish no basis for allowance of these costs. 
Cf. section 3.1¢(13), OMB Circular No. A-56. ~ 

Accordingly, the voucher, which is returned herewith, may be cer- 
tified for payment only in the amount of $35 for credit cost and cancel- 
lation fee. 


[ B-175902 J 


Bids—Evaluation—Delivery Provisions—Lowest Overall Cost to 
Government 

In the evaluation of an f.o.b. origin shipment of barbed wire coils to the Far 
East under an invitation that contained two delivery provisions, the use of the 
clause providing for evaluation by adding the lowest land transportation cost 
rather than the clause using the term “lowest laid down cost to the Government 
at the overseas port of discharge,’ which would have made the protestant the 
low bidder on the basis of using barges for the inland transportation, was proper 
under the rule the intent and meaning of an invitation is not to be determined by 
consideration of an isolated section or provision but, rather, from consideration 
of the invitation in its entirety, and the two clauses read together indicate bids 
must be evaluated on the lowest laid down cost to the Government based on, 
among other things, land transportation for inland shipping costs. 


To the United States Steel International, Inc., November 17, 1972: 


This is in reference to your letters of May 5 and June 26, 1972, pro- 
testing the award of a contract to Davis Wire Corporation for barbed 
wire coils for shipment to Vietnam and Thailand, under invitation for 
bids (IFB) No. DSA 700-72-B-1748, issued February 29, 1972, by the 
Defense Supply Agency, Columbus, Ohio. Your protest is on the 
grounds that the method of evaluating the bids received in response to 
the IFB was improper, prejudicial, contrary to the expressed provi- 
sions of the invitation, and not in the best interests of the Government. 

Eight offers were received in response to the IFB, including your 
offer which was submitted on an f.o.b. origin basis. 

It was determined by the contracting officer after evaluation of the 
bids that Items 1 and 2 were to be awarded to Davis Wire Corporation 
and Items 3 and 4 to your firm. The awards were made on May 18, 1972, 
after notification to this Office, in accordance with paragraph 2-407.8 
(b) (3) (i) of the Armed Services Procurement Regulation (ASPR). 

In a telephone conversation of April 18, 1972, and in the contracting 
officer’s letter of April 27, 1972, denying your protest, you were in- 
formed that the f.o.b. origin prices were being evaluated by adding the 
lowest Jand transportation costs in accordance with the provisions of 
clause DO6 (see ASPR 2-201(a) Sec. D (vi) ) of the invitation, which 
reads as follows: 
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Land methods of transportation by regulated common carrier are normal means 
of transportation used by the Government for shipment within the United States 
(excluding Alaska and Hawaii). Accordingly, for the purpose of evaluating bids 
(or proposals), only such methods will be considered in establishing the cost 
of transportation between bidder’s (or offeror’s) shipping point and destination 
(tentative or firm, whichever is applicable), in the United States (excluding 
Alaska and Hawaii). Such transportation cost will be added to the bid (or pro- 
posal) price in determining the overall cost of the supplies to the Government. 
When tentative destinations are indicated, they will be used only for evaluation 
purposes, the Government having the right to utilize any other means of trans- 
portation or any other destination at the time of shipment. 


ASPR 19-208.2(c) provides that clause D06, quoted above, may 
be modified when it is appropriate to use methods of transportation 
other than land transportation in evaluating bids or proposals. Al- 
though the specific method of modifying clause D06 is not set forth in 
the ASPR, you contend that it is logical to assume that it could be 
done by an additional special clause such as clause B15. (ASPR 2-201 
(a) Sec. B (xiv) ). Clause B15 provides that : 

Bids (or proposals) will be evaluated and awards made on the basis of the 
lowest laid down cost to the Government at the overseas port of discharge, via 
methods and ports compatible with required delivery dates and conditions affect- 
ing transportation known at the time of evaluation. Included in this evaluation, 
in addition to the f.o.b. origin price of the item, will be the inland transporta- 
tion costs from the point of origin in the United States to the port of loading, port 
handling charges at the point of loading, and the ocean shipping costs from the 
United States port of loading to the overseas port of discharge. . . . The Gov- 
ernment may designate the mode of routing of shipment and may load from 
other than those ports specified for evaluation purposes. 

It is your position that clause D06 of the solicitation merely sets 
forth the general rule with respect to evaluation of f.o.b. origin bids, 
and that clause B15, which was intentionally incorporated in the in- 
stant IF'B by an affirmative act of the contracting agency, should be 
considered as modifying the provisions of clause D06, which were 
automatically included in the invitation. 

You contend that since clause B15 modified clause D06, the term 
“lowest laid down cost to the Government” used in clause B15 is not 
restricted merely to the cost of land methods of transportation but 
instead applies to any or all inland transportation costs, including 
barges; and since, in this instance, barge transportation provides the 
lowest laid down cost to the Government, your bid should have been 
evaluated on the basis of such barge transportation costs, which would 
have resulted in your bid being the lowest for items 1 and 2. 

While the language of clause B15 of the invitation standing alone 
might be subject to the interpretation advanced by you, the intent and 
meaning of an invitation for bids is not to be determined by consid- 
eration of an isolated section or provision but, rather, from consider- 
ation of the invitation in its entirety. 17A C.J.S. Contracts sec. 297. 











280 DECISIONS OF THE COMPTROLLER GENERAL [52 


Also, each provision must be construed in its relationship to other 
provisions and in the light of the general purpose intended to be ac- 
complished. 39 Comp. Gen. 17, 19 (1959) ; B~171396, March 26, 1971. 
Furthermore, it is a well-established rule concerning the construction 
of such documents that an interpretation which gives a reasonable 
meaning to all parts of the instrument will be given preference over 
one which leaves a portion of it useless, inoperative, void, meaning- 
less or superfluous. B—167566, December 4, 1969. 

If your interpretation of the IFB were adopted, it is apparent that 
clause D06 would be subordinated to clause B15 and, in fact, would be 
superfluous. The two clauses must be read in conjunction with one 
another. Clause B15 provides, in part : 


Bids will be evaluated and awards made on the basis of the lowest laid down 
cost to the Government at the overseas port of discharge. . . . Included in this 
evaluation in addition to the f.c.b. origin price of the item will be the inland 
transportation costs from the point of origin in the United States to the port 
of loading... 


It is clear that the quoted sentences from clause B15, which do 
not state how inland shipping costs will be determined, are controlled 
by clauseDO6 which does provide how those costs will be determined, 
ie., through the use of land methods of transportation. Of course, 
the words “lowest laid down cost to the Government” cannot be ig- 
nored. These words apply, however, only to those transportation 
methods contemplated under the terms of the invitation, i.e., land 
methods of transportation. Thus, when read together, it is our view 
that the two clauses indicate that bids must be evaluated on the lowest 
laid down cost to the Government based on, among other things, land 
transportation for inland shipping costs. 

In addition, we believe it is more logical to assume that had the 
Defense Supply Agency intended to modify clause DO6, so as to 
allow evaluation of bids based on the barge method of transportation, 
it would have done so by changing that clause to specifically provide 
for such evaluation. In this connection, we note that the contracting 
officer stated in his report of June 1, 1972, that it had been previously 
determined it was not feasible to amend clause DO6 to include barge 
transportation. Although the pertinent ASPR provisions do not spec- 
ify the method for “modifying” clause DO6, we regard the use of 
such term as contemplating an actual change in the wording of the 
clause itself. See 19 Comp. Gen. 662 (1940), at page 666, wherein we 
defined “modify” as meaning “to change somewhat the form or quali- 
ties of ; to alter somewhat.” To attempt to modify an invitation pro- 
vision, as you suggest, by adding another provision which is incon- 
sistent with the first provision (and not covered by paragraph 19, 
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Order of Precedence, Standard Form 33A) would, in our opinion, only 
create an ambiguity in the invitation. 

It is the position of the Defense Supply Agency that even though 
it was learned after bid opening and prior to award that barge ship- 
ments using rates more favorable to you would result in a lower evalu- 
ated cost, the relatively small cost difference and the urgency of the 
requirement made resolicitation with revised evaluation provisions 
an unacceptable alternative. The record provides no basis on which 
this Office can conclude that such determination constituted an unrea- 
sonable or arbitrary action by the agency so as to affect the validity of 
the awards, which were made in accordance with the IFB provisions. 
Although the agency has reported that further consideration is being 
given to the possible use of solicitation provisions permitting the 
use of barge rates for evaluation in future purchases of barbed wire, 
its decision can have no effect on the subject procurement. 

In view of the foregoing, it would appear that consideration of the 
other points raised in your protest is unnecessary. 

Accordingly, since we find no legal basis for this Office to disturb 
the award made to Davis Wire Corporation, your protest is denied. 


[ B-176839 J 


Bids—Telegraphic Submission—Authorization Requirement 


A bid transmitted by the Telex system because the amendment advancing the 
bid opening date was not received until within 4 hours of bid opening time due 
to the incorrect listing of the bidder’s address was properly rejected, even though 
the bidder was advised during a telephonic inquiry to use whatever means 
were available to transmit the bid and had subsequently confirmed the bid, since 
the invitation for bids did not authorize telegraphic bids and the late receipt 
of the confirmation bid was not excusable. Although amendment changes are 
required to be furnished everyone sent an invitation, the procurement activity 
is not an insurer of prompt delivery and, therefore, cancellation of the amend- 
ment is not required because it was inadvertently misdirected. The propriety of 
a procurement rests on obtaining adequate competition and reasonable prices 
and not on affording every possible prospective bidder an opportunity to bid. 


To Electro-Mechanical Industries, Inc., November 17, 1972: 


Further reference is made to your telegram of August 23, 1972, as 
supplemented by subsequent correspondence, protesting against the re- 
jection of your bid under invitation for bids (IFB) F41608-73—B-0020, 
issued by Kelly Air Force Base, Texas, on July 31, 1972. 

The procurement is for 2,379 transmitter modules and 2,534 receiver 
modules, components of the RT 10 survival radio. The record indi- 
cates your firm was originally added to the bidders list in early August 
1972 as a result of a telephone call to the procurement activity, in 
which you requested a bid set. For some unknown reason, your address 
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was erroneously listed as San Benito, California, instead of San Benito, 
Texas, your correct address. You received the invitation in due course 
and began preparation of your bid. Due to an urgent requirement for 
the items, the procurement activity issued amendment 0001 to the IFB 
on August 8, 1972, which changed the bid opening date from Au- 
gust 30, 1972, to August 21, 1972, at 1:30 p.m., central time. The amend- 
ment was forwarded to all firms on the bidders list. Because your ad- 
dress was incorrectly listed, your amendment was misdirected to Cali- 
fornia from where it was redirected back to Texas. This delay result- 
ed in your not being informed of the requirement for earlier bid sub- 
mission until receipt of the amendment at 9:15 a.m., on August 21, 
1972, the new bid opening day. 

Inasmuch as there were only about 4 hours remaining until bid 
opening time, you contacted the contracting officer’s representative by 
telephone and informed him of the problem and requested an exten- 
sion of the bid opening date. He denied the request for an extension 
and you then inquired as to how you should submit your bid in view 
of the limited time remaining. It is reported that the contracting offi- 
cer’s representative advised you to use whatever means were available 
to submit your bid. You transmitted your bid over the Telex system, 
which arrived at the procurement activity just prior to bid opening 
time. The contracting officer rejected your telegraphic bid since the 
IFB did not authorize such method of bidding. You also mailed a con- 
firmatory bid at 4:30 p.m. on August 21, 1972, which was classified 
asa late bid by the contracting officer. 

You contend that the misdirection of your copy of the amendment 
by the procurement activity caused the delay in its delivery which 
effectively prevented you from submitting your bid on a timely basis. 
This situation, in your opinion, comes within the purview of subpara- 
graph (c) of Armed Services Procurement Regulation (ASPR) 2-208 
which reads as follows: 

(c) Any information given to a prospective bidder concerning an invitation 
for bids shall be furnished promptly to all other prospective bidders, as an 
amendment to the invitation, whether or not a pre-bid conference is held, if 
such information is necessary to the bidders in submitting bids on the invitation 
or if the lack of such information would be prejudicial to uniformed bidders. 
No award shall be made on the invitation unless such amendment has been 


issued in sufficient time to permit all prospective bidders to consider such in- 
formation in submitting or modifying their bids. 


You maintain that since you did not receive the amendment an- 
nouncing an earlier bid opening date until approximately 4 hours prior 
to bid opening time, you were prejudiced thereby and no award should 
be made on the invitation because of the procuring activity’s non- 
compliance with the mandatory requirements of ASPR 2-208(c). 
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Subparagraph (c) pertains to incorporating in an amendment any 
material information which was previously given to a prospective 
bidder. This does not appear to be a circumstance of your case. We 
believe that subparagraph (a) which concerns changes, including a 
change in the opening date, is the provision of ASPR 2-208 having 
a direct application to your situation. Subparagraph (a) provides: 


(a) If after issuance of an invitation for bids, but before the time for bid 
opening, it becomes necessary to make changes in quantity, specifications, deliv- 
ery schedules, opening dates, ete., or to correct a defective or ambiguous invita- 
tion, such changes shall be accomplished by issuance of an amendment to the 
invitation for bids, using Standard Form 30 (see 16-101), whether or not a 
pre-bid conference is held. The amendment shall be sent to everyone to whom 
invitations have been furnished and shall be displayed in the bid room. 


While this subparagraph requires that the amendment be sent to 
everyone to whom invitations have been furnished, we have held that 
such provisions do not make the procurement activity an insurer of the 
prompt delivery of amendments to each prospective bidder. The pro- 
curement activity discharges its responsibility when it issues and 
dispatches an amendment in sufficient time to permit all the prospec- 
tive bidders time to consider such information in submitting their 
bids, notwithstanding the fortuitous loss or delay of a particular 
individual’s copy of the amendment. The risk of nonreceipt of invita- 
tions and amendments thereto is upon the bidders. While the Govern- 
ment should make reasonable efforts to see that interested bidders 
receive timely copies of the invitation for bids and amendments 
thereto, the fact that there was a delay in a particular case, where 
the provisions of ASPR 2-208 have been complied with, does not war- 
rant the acceptance of a bid or a modification thereof after the time 
fixed for opening, nor does it require the resolicitation of the procure- 
ment. 40 Comp. Gen. 126, 128 (1960); B-175409, April 14, 1972; 
B-174259, January 5, 1972; B-174230, November 17, 1971; B-167921, 
December 1, 1969. 

We have also held that the propriety of a particular procurement 
must be determined from the Government’s point of view upon the 
basis of whether adequate competition and reasonable prices were 
obtained, not upon whether every possible prospective bidder was 
afforded an opportunity to bid. B-147515, January 12, 1962. While it 
is unfortunate that your address was not correctly recorded on the 
bidders list, we do not find anything in the record to indicate that the 
error was other than an inadvertent mistake, or that it was occasioned 
by any deliberate attempt on the part of the procuring personnel to 
exclude you from participating in the procurement. In such circum- 
stances, although we recognize the resulting hardship which may be 
experienced by your firm, it has been our consistent position that the 
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nonreceipt or delay in receiving bidding documents by a prospective 
bidder does not require cancellation or amendment of the invitation. 
34 Comp. Gen. 684 (1955). 

Your remaining contention is that your telegraphic bid should have 
been accepted by the contracting officer at bid opening, since his repre- 
sentative had earlier that same day, upon learning of the delayed 
delivery of your amendment, advised you to use whatever means were 
available to transmit your bid. During that telephone conversation, you 
told the contracting officer’s representative that telegraphic means was 
about all there was available for transmitting your bid within the 
remaining time. You believed his failure to respond was tacit approval 
that telegraphic means would be acceptable. 

We note that paragraph C-5(b) of the Solicitation Instructions and 
Conditions entitled “Submission of Offers” states that telegraphic 
offers will not be considered unless authorized by the solicitation, which 
was not done in the subject IFB. We have uniformly held that tele- 
graphic bids, unless authorized by the invitation for bids, should be 
rejected, and we see no reason why this rule should not be applied in 
the present case. 40 Comp. Gen. 279, 280 (1960) ; B-169719, August 25, 
1970; B-161595, August 17, 1967; B—160868, April 13, 1967. In addi- 
tion, see paragraph C-3, Explanation to Offerors, of the Solicitation 
Instructions and Conditions, which provides that oral explanations 
or instructions given before the award will not be binding unless fur- 
nished all prospective offerors as an amendment of the solicitation. 

Inasmuch as your formal bid was not mailed until several hours after 
the time for bid opening, the contracting officer determined that it 
could not be considered. Paragraph C-8 of the Solicitation Instruc- 
tions and Conditions entitled “Late Offers and Modifications or With- 
drawals” provides that bids received after bid opening, but before 
award, will not be considered unless the late receipt of the bid is 
excusable under the provisions of that paragraph. None of the enu- 
merated factors excusing late receipt was present in your case. Under 
the circumstances, we find no basis for disturbing the administrative 
conclusion that your bid was inexcusably late. B—160868, April 13, 1967. 

While it is regretted that you did not receive your copy of the 
amendment in sufficient time to respond in the prescribed manner by 
the time and date fixed for the opening of bids, our review of the record 
does not establish a legal basis for this Office to object to an award 
under this IFB. 

Accordingly, your protest is denied. 
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[ B-176647 J 


Bids—Discarding All Bids—Invitation Defects 


The fact that specifications are inadequate, ambiguous, or otherwise deficient is 
not of itself a compelling reason to cancel an invitation for bids and, therefore, a 
canceled invitation for manual typewriters and bid samples that was resolicited 
in order to delete the key tension requirement and modify the height require- 
ment should be reinstated without the key tension requirement since there is no 
test method available to evaluate the samples for key tension and the height 
requirement alone is not a compelling reason for cancellation. Readvertising the 
procurement created an auction atmosphere where all bidders—total competi- 
tion—but one offered the models previously offered but at reduced prices, and 
the cancellation of the invitation was not only prejudicial to the competitive 
system, it was inappropriate in view of the fact an award under the initial 
solicitation would have served the needs of the Government. 





General Accounting Office—Recommendations—Implementation 


Under section 236 of the Legislative Reorganization Act of 1970, the action taken 
to a recommendation to reinstate a canceled invitation for bids, a copy of which 
was submitted to the congressional committees named in section 232 of the act, 
must be sent by the contracting agency to the appropriate committees within the 
time limitations prescribed in section 236. 


To the Acting Administrator, General Services Administration, 
November 21, 1972: 


We refer to the administrative reports dated October 25 and Sep- 
tember 15, 1972, regarding the cancellation of Federal Supply Service 
(FSS) invitation for bids (IFB) FPNHO-K-28592-A-5-17-72 and 
the resolicitation under IFB FPNHO-K-28592-RA-10-18-72 for 
manual typewriters during the current fiscal year. 

For the reasons hereinafter stated, it is our opinion that no “cogent 
and compelling reason” existed to justify cancellation of the original 
IFB. 

Incremental prices were solicited for eight different typewriter sizes, 
plus repair parts and attachments, for 11 different geographical zones. 
Bids were received and opened May 24, 1972, from Adler Business 
Machines, Inc., Facit-Odhner, Inc., Olivetti Corporation of America 
(Olivetti), Olympia USA, Inc. (Olympia), Remington Rand Office 
Machines, Inc., Division of Sperry Rand Corporation (Remington), 
and Royal Typewriter Company Division, Litton Business Systems, 
Inc. (Royal). It is our understanding that the foregoing list of bid- 
ders represents almost total participation of the available competition. 

The abstract of bids indicates that Olivetti was low on all incre- 
ments and zones for size 1. Olympia was low on all increments and 
zones for sizes 2, 3, 4, 6 and 8. For size 5, Remington was low on all 
increments and all zones, except on the first increment of zone 11 for 
which Royal was the low bidder. 
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Paragraph 8(a), Bid Sample Requirements, provided, in part: 


Samples will be evaluated to determine compliance with all characteristics 
listed below : 

Typing pressure—(with touch control in different positions), key movement, 
size of keyboard, size of keys, key separation, typing speed, clear legible printing 
workmanship, suitability of materials used, design and construction. 


As pertinent, paragraphs (b) and (c) of section 7 of the Special Pro- 
visions provided : 

(b) Failure of samples to conform to all such characteristics will require 
rejection of the bid. * * *. 

(ce) Products delivered under any resulting contract shall strictly comply with 


the approved sample as to the subjective characteristics listed for examination 
and shall conform to the specifications as to all other characteristics. 


The Purchase Description, as pertinent, required the following: 
* * * The typewriters shall be new, modern, current models intended for 
business and commercial purposes. 


* * * * * * * 


The typewriter shall be of the following minimum overall dimensions: Chassis 
width 13 inches (excluding carriage) ; chassis depth 13 inches; height to top of 
earriage (excluding levers, paper supports, etc.), 744 inches. 


* * * * * * * 


The typewriter shall have a minimum clearance of 54% inches between the 
lowest point of the carriage assembly when extended and the surface on which 
the machine rests. This clearance requirement may be met by the use of a riser 
device which becomes an integral part of the machine by fastening to the base 
and which does not detract from the appearance or affect the useability of the 
machine. The riser height shall not exceed 1 inch. 


* * * * * * * 


The pressure required to operate the typewriter shall not be so excessive as to 
cause fatigue, and shall be varied in accordance with standard requirements 
(less resistance or tension for outer keys and more for inner keys). 


Bid samples were evaluated for conformance with the characteris- 
tics listed in the IFB, except the variant key pressure requirement. 


With respect to the latter aspect, the technical report stated : 

Note: The typing pressure required to operate all samples checked was con- 
sidered to be satisfactory. This report does not include an evaluation of the 
parenthetical requirement (less resistance or tension for outer keys and more 
for inner keys) since there is no test method prescribed for this requirement, 


nor is there a method available that we are aware of that will satisfy this re- 
quirement and give reproducible results. 


On the basis of the remaining characteristics, compliance was cited 
for the Olympia, Remington and Royal sizes 1 and 2, as well as the 
Olympia and Royal sizes 3, 4, 5 and 6. 

As to the noncompliant products, noncompliance was due eithér to 
the failure to meet the requirement for a minimum clearance of 5% 
inches between the lowest point of the carriage assembly and the sur- 
face upon which it rests or the use of a riser exceeding 1 inch. As a 
corollary, noncompliance was noted in continuity in speed and accu- 
racy at the 40-60 word per minute range due to vibration of the type- 















































Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 287 


writer. However, in the instances in which this occurred, it was noted 
that the riser height exceeded 1 inch and adversely affected both the 
appearance and stability of the typewriter, presumably causing the 
excessive vibrations. 

Before the evaluation had been completed, Royal protested the 
award to our Office on May 25, 1972, B-176045. Royal alleged that it 
had submitted the only sample conforming to all of the requirements 
of the IF B, particularly carriage height, riser height and pressure re- 
quirement, and was therefore the sole responsive bidder. However, 
our file on the matter was closed on July 27, 1972, without further 
action upon advice from FSS that the IFB had been canceled on 
July 11, 1972, because the purchase description was deemed to be 
deficient. 

By telefax of July 28, 1972, Olympia protested the cancellation to 
our Office contending that no cogent or compelling reason existed to 
reject all bids. Olympia points to the extent of competition as evi- 
dence that no prospective bidder was induced to forego bidding be- 
cause of the advertised requirements. It is averred that any resolici- 
tation will prompt bids on identical products and will constitute an 
auction since bid prices have been exposed. Finally, it is contended 
that the requirements in question are minor and may be waived pur- 
suant to Federal Procurement Regulations (FPR) 1-2.405. 

In response, Royal reiterated its contentions stated in B—176045, 
supra. Also, by letter of September 27, 1972, Royal further contended 
that there are two methods available to measure the key pressure re- 
quirement : The Chatelan scale model 25 which uses a static approach 
and dynamic methods instruments used by Royal’s reliability engineer- 
ing laboratory. 

Olivetti has urged that the cancellation be sustained because the 
requirement for variant key pressure is ambiguous and restricts com- 
petition. Olivetti also alleges that the minimum carriage clearance of 
514 inches necessitated the use of a riser which impacted upon the bid 
price, therefore prohibiting waiver of noncompliance with the require- 
ment as a minor deviation. It further contends that this requirement 
was an unnecessary restriction of competition. 

In the report dated September 15, 1972, GSA represents the key 
pressure requirement as affecting both price and quality, which can- 
not be waived as a minor deviation. Further, GSA views this require- 
ment as restricting competition because it believes only Royal incor- 
porates the desired feature in its typewriter. GSA concludes that the 
foregoing constitute a cogent and compelling reason to reject all 
bids and readvertise. 

Therefore, on September 15, 1972, GSA resolicited its requirement 
in IFB FPNHO-K-28592-RA-10-18-72. The variant key pressure re- 
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quirement was deleted and the height requirement was modified as 
follows: 
The typewriter shall be of the following minimum overall dimensions: * * * 
height to the top of carriage (excluding levers, paper supports, etc.), 714 inches. 
* * * * * * * 


Sizes 1 through 4 shall have a minimum clearance of 4144 inches between the 
lowest point of the moveable carriage assembly when extended and the surface 
in which the machine rests. 


This invitation was opened on October 18, 1972, and bids were received 
from the same parties that participated in the first solicitation. More- 
over, it is our understanding that, except for Olivetti, all bidders of- 
fered the same models as offered previously. We have been informed 
that Olivetti bid a new model which became commercially available in 
the interim between the two bid openings. 

While the bids submitted on resolicitation evidence reductions in 
prices and the relative competitive standings have been changed, our 
inquiry concerning the cancellation of the original IF B must be con- 
fined to whether cogent and compelling reasons existed at the time to 
justify the rejection of all bids thereunder. The hindsight afforded by 
the exposure of the new bids does not control that inquiry. 

The authority to cancel an invitation after bids are opened is con- 
tained in FPR 1-2.404-1 as follows: 

(a) Preservation of the integrity of the competitive bid system dictates that, 
after bids have been opened, award must be made to that responsible bidder who 
submitted the lowest responsive bid, unless there is a compelling reason to reject 
all bids and cancel the invitation. 

(b) Invitations for bids may be cancelled after opening but prior to award, and 
all bids rejected, where such action is consistent with 1-2.404-1(a) and the 
contracting officer determines in writing that cancellation is in the best interest 
of the Government for reasons such as the following : 


(1) Inadequate, ambiguous, or otherwise deficient specifications were cited in 
the invitation for bids. 


Yn this case, FPR 1-2.404-1(b) (1) was cited as authority for the can- 
cellation action. 

While we recognize that the contracting officer is afforded broad 
authority to reject all bids and readvertise and ordinarily we will not 
question such action, we believe the cancellation of the IFB and read- 
vertisement in this instance was not based on a “compelling reason.” 
As stated in The Massman Construction Co. v. United States, 102 Ct. 
Cl. 699, 719 (1945) : 

To have a set of bids discarded after they are opened and each bidder has 


learned his competitor’s prices is a serious matter, and it should not be permitted 
except for cogent reasons. 


The mere utilization in the IFB of inadequate, ambiguous or other- 
wise deficient specifications is not, itself, a “compelling reason” to can- 
cel an IFB and readvertise. The rejection of all bids after they have 
been opened tends to discourage competition because it results in mak- 
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ing all bids public without award, which is contrary to the interests of 
the low bidder, and because rejection of all bids means that bidders 
have extended manpower and money in preparation of their bids with- 
out the possibility of acceptance. 41 Comp. Gen. 536 (1962). Moreover, 
as a general proposition, it is our view that cancellation after bids are 
opened is inappropriate when an award under a solicitation would 
serve the actual needs of the Government. 49 Comp. Gen. 211 (1969) ; 
48 id. 731 (1969). 

As quoted above, paragraph 7 of the Special Provisions required 
the submission of bid samples to enable GSA to determine the conform- 
ability of the offered product to the required specifications, in accord- 
ance with FPR 1-2.202-4(a) : 

* * * a sample required by the invitation for bids to be furnished by a bidder 
as a part of his bid to show the characteristics of a product offered in his bid. 
Such samples will be used only for the purpose of determining the responsive- 
ness of the bid and will not be considered on the issue of a bidder’s ability to pro- 
duce the required items. 

The question of responsiveness, in this regard, concerns the deter- 
mination whether the bid sample indicates conformance with the es- 
sential requirements of the invitation. In that connection, we have 
been advised that there is no standard test method for evaluation of key 
pressure. As a result, and further because the key pressure requirement 
is considered to be restrictive, the determination was made to cancel the 
procurement and resolicit without the requirement for variant key 
pressure. However, while such requirement might ordinarily affect 
price and quality of the article being offered and would ordinarily re- 
quire cancellation of the IFB where a change in the requirement is 
proposed after the opening of bids, in this case there was no reason to 
believe that firms other than the original six bidders would bid on the 
resolicitation or that such bidders would have offered any different 
equipment if the original specifications had reflected the change. In 
that regard, we note that bidders had offered the same equipment in 
prior procurements having the same requirement. Thus, the net effect of 
the new solicitation was to create an auction atmosphere—a situation 
where the new bids would constitute responses to the prior exposed bid 
prices rather than to the change in requirements. We therefore feel 
that the key tension requirement in the invitation did not, on the rec- 
ord, constitute a compelling reason for its cancellation. ] 

Concerning Royal’s contention that two methods are available to 
test the variant key pressure requirement, GSA responded by memo- 
randum dated October 20, 1972, from the Acting Commissioner, 
Standards and Quality Control : 


We do not agree with [the] statement that the Chatelan scale is suitable for 
measuring the variant typing pressure. The Chatelan scale measures static 
pressure whereas typing pressure is applied by a striking force. We contend 
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that this pressure can best be determined through a subjective typing evaluation 
by qualified typists. 


Having concluded that the key tension requirement does not con- 
stitute a compelling reason to have canceled the IF'B, we turn to the 
Olivetti contention that the minimum height requirement afforded a 
sufficient reason to cancel because it was restrictive of competition. 
The record clearly indicates that the only basis relied upon by GSA to 
cancel the IFB was the key tension requirement. The height require- 
ment was not a factor. Notwithstanding reduction of the minimum 
height requirement upon readvertisement, it is our understanding that 
GSA still considers the original height requirement material. More- 
over, we have been informed that the reduction in minimum height 
does not reflect GSA’s attitude that a prescribed height is no longer 
necessary, but rather evidences a change in approach to the height 
problem. We recognize that ordinarily a change in a material require- 
ment would provide justification for cancellation and readvertise- 
ment. However, we believe that the overriding consideration in this 
case is the integrity of the competitive bidding system. Inasmuch as 
the typewriters offered under both invitations are the same (except 
Olivetti, for the reason stated previously), save the need for the ris- 
ers—low-cost hardware items—and since the typewriters offered under 
the original IFB would meet the needs of the Government, we believe 
that the cancellation of the first invitation and the resolicitation 
would be far more prejudicial to the integrity of the competitive sys- 
tem than awards under the original invitation. In this light, it is our 
opinion that the minimum height requirement alone did not provide 
a cogent and compelling reason to cancel the IFB and readvertise. 

In the circumstances, we conclude that no “cogent and compelling 
reason” existed to justify cancellation of the invitation. Therefore, it 
is our recommendation that the original IFB be reinstated, the key 
tension requirement waived, and award made to the resulting low 
responsive, responsible bidders. 

As this decision contains a recommendation for corrective action to 
be taken, it is being transmitted by letters of today to the congressional 
committees named in section 232 of the Legislative Reorganization 
Act of 1970, Public Law 91-510, 31 U.S. Code 1172. In view thereof, 
your attention is directed to section 236 of the act, 31 U.S.C. 1176, 
which requires that you submit written statements of the action to be 
taken with respect to the recommendation. The statements are to be 
sent to the House and Senate Committees on Government Operations 
not later than 60 days after the date of this letter and to the Commit- 
tees on Appropriations in connection with the first request for ap- 
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propriations made by your agency more than 60 days after the date of 
this letter. 

We would appreciate advice of whatever action is taken on our 
recommendation. 


[ "-176932 J 


Compensation—Severance Pay—Eligibility—Nature of Appoint- 
ment 


The Superintendent-Principal of an Air Force Dependents’ School whose em- 
ployment under 20 U.S.C. 241(a) for a period of approximately 10 years was 
ilerminated on the basis of management’s prerogative not to employ as provided 
in paragraph 8b, section 9833, Air Force Civilian Personnel Manual, is entitled 
to the severance pay prescribed by 5 U.S.C. 5595. The employee held an in- 
definite tenure appointment, even though he was granted limited access to 
procedural rights, and was involuntarily separated from the service, not by re- 
moval for cause on charges of misconduct, delinquency, or inefficiency, require- 
ments that establish eligibility to receive the severance pay provided by 5 U.S.C. 
5595. 


To Captain M. E. Riley, Department of the Air Force, November 24, 
1972: 


Your letter of July 31, 1972, reference ACF, with enclosures, for- 
warded to this Office by letter of August 30, 1972, reference ACF- 
(XSP), from the Director, Plans and Systems Assistant Comptroller 
for Accounting and Finance (HQ USAF), Department of the Air 
Force, requests our decision as to whether you may process for pay- 
ment the enclosed voucher representing severance pay for Mr. Randal 
D. Croley, whose employment at the Air Force Section 6 Dependents’ 
Schoo!, Tyndall Air Force Base, Florida, was terminated on the basis 
of management’s prerogative not to reemploy under the authority of 
paragraph 8b, section 9833, Air Force Civilian Personnel Manual 
(AFM 40-1). 

Mr. Croley’s employment was terminated effective June 30, 1972. 
From October 15, 1961, through this date, he was Superintendent- 
Principal of the Tyndall Elementary School. He was employed under 
the authority of 20 U.S. Code 241(a), which provides in pertinent 
part: 

In the case of children who reside on Federal property— 

(1) if no tax revenues of the State or any political subdivision thereof may 
be expended for the free public education of such children ; or 

(2) if it is the judgment of the Commissioner, after he has consulted with 


the appropriate State educational agency, that no local educational agency is 
able to provide suitable free public education for such children, 


the Commissioner shall make such arrangements * * * as may be necessary to 
provide free public education for such children. 

* * * For the purpose of providing such comparable education, personnel may 
be employed and the compensation, tenure, leave, hours of work, and other 
incidents of the employment relationship may be fixed without regard to the 
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Civil Service Act and rules and the following: (1) the Classification Act of 1949, 
as amended; (2) the Annual and Sick Leave Act of 1951, as amended; (3) the 
Federal Employees’ Pay Act of 1945, as amended; (4) the Veterans’ Prefer- 
ence Act of 1944, as amended; and (5) the Performance Rating Act of 1950, 
as amended. * * *, 


Your letter also states that: 


* * * He was an excepted employee as defined by para 1-1b, subchapter 1, 
chapter 218-3, Federal Personnel Manual, and was employed under an annual 
contract subject to renewal. The most recent contract was effective 1 July 1971 
through 30 June 1972 (Atch 1). He was an employee with tenure as defined in 
para 4b(3), AF 3612, AFM 40-1. 

The basis for the authority to pay severance pay is found in 5 U.S.C. 
5595 which provides in pertinent part : 

(a) For the purpose of this section— 

* * * * * * * 

(2) “employee” means— 


(A) an individual employed in or under an agency * * * but does not 
include— 


* * * * * * * 


(ii) an employee serving under an appointment with a definite time limita- 
tion, except one so appointed for full-time employment without a break in 
service of more than 3 days following service under an appointment without 
time limitation ; 


* * * * * * * 


(b) Under regulations prescribed by the President or such officer or agency 
as he may designate, an employee who— 


(1) has been employed currently for a continuous period of at least 12 
months; and 


(2) is involuntarily separated from the service, not by removal for cause on 
charges of misconduct, delinquency, or inefficiency ; 


is entitled to be paid severance pay in regular pay periods by the agency from 
which separated. 


Although it is stated that Mr. Croley is “employed under an annual 
contract subject to renewal,” we note that the “Employment Condi- 
tions” (apparently referred to as a contract) issued by the Board of 
Education, Tyndall Elementary School, and in effect at the time here 
involved contained the following provision : “Your appointment to the 
position is of indefinite tenure. In the event your services are not de- 
sired by the Government for the succeeding school year you will be 
advised on or before June 1, 1972.” It seems to us that the “renewal” 
procedure as contained in such “Employment Conditions” is in reality 
a reservation to the agency of a right to discontinue the employee’s 
employment without having to resort to adverse action or grievance 
procedures which are otherwise required by the agency’s regulations. 
See paragraph 8d(4), section 9833, AFM 40-1. The agency could 
have drafted the regulations so as to obviate the requirement of ad- 
verse action and grievance procedures in all cases. That the employee is 
granted limited access to these procedural rights should not alter the 
nature of his appointment so as to deprive him of his right to sever- 
ance pay when the intent of the regulations is clearly that the em- 
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ployee is being hired for a “continuing position” and that he be given 
an “indefinite excepted appointment.” See paragraph 8c(1), section 
9833, AFM 40-1. Apparently in most cases including Mr. Croley’s, 
employees serve for a number of years in these positions. It should 
also be noted that the “renewal” procedure is not the only basis for a 
separation in which the employee has no right to adverse action or 
grievance procedures. An employee may also be separated, apparently 
at any time during the year, without appeal rights if his position is 
abolished for such reasons as closing the school, reduced budget re- 
quirements, or less positions required because of lower school enroll- 
ment than anticipated. See paragraph 8d(1), section 9833, AFM 40-1. 
On the basis of the foregoing, it is our view that for the purposes of the 
severance pay regulations Mr. Croley was not an employee “serving 
under an appointment with a definite time limitation.” 

As a further condition of eligibility for severance pay, Mr. Croley 
must have been “involuntarily separated from the service, not by re- 
moval for cause on charges of misconduct, delinquency, or inefficiency.” 
There is nothing in the record to establish that the reason given for 
Mr. Croley’s separation, that is, “management’s prerogative not to re- 
employ,” should be characterized as other than involuntary. Likewise, 
there appears to be nothing in the record from which it could be 
concluded that Mr. Croley was removed for cause on charges of mis- 
conduct, delinquency, or inefficiency. On such basis Mr. Croley would 
be eligible for severance pay under the provisions of 5 U.S.C. 5595. 
See our decision of June 14, 1971, B—172682, copy enclosed. 

Accordingly, the voucher returned herewith may be processed for 
payment if otherwise correct. 


[ B-176567 J 


Transportation—Household Effects—Drayage—Between Non-Gov- 
ernment Quarters Overseas 


Both military members and civilian employees at overseas permanent duty 
stations who are required to vacate local housing leased because no Government 
quarters were available may be paid drayage costs to move their household goods 
to other housing on the local economy when the quarters they occupy are de- 
clared by medical personnel to no longer meet established health and sanitation 
standards on the basis military members must obey orders and civilian employees 
move for the convenience of the Government. However, neither military mem- 
bers nor civilian employees are entitled to drayage when the move to other 
non-Government quarters results from a landlord refusing to renew a lease 
or otherwise permit continued occupancy as such a change of quarters is not for 
the convenience of the Government. 
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To the Secretary of the Air Force, November 27, 1972: 


We refer further to letter dated July 6, 1972, from the Assistant 
Secretary of the Air Force (Manpower and Reserve Affairs), for- 
warded here by letter of July 17, 1972, from the Per Diem, Travel and 
Transportation Allowance Committee (Control No. 72-28), requesting 
an advance decision regarding the proposed revision of Volumes 1 and 2 
of the Joint Travel Regulations to permit drayage at Government ex- 
pense between local economy housing under certain circumstances. 

In his letter, the Assistant Secretary of the Air Force states that at 
certain overseas permanent duty stations there are no Government 
quarters, and, accordingly, military members and civilian employees 
obtain housing on the local economy under a leasing arrangement. It 
is said that there are at least two instances where local economy hous- 
ing may be terminated even though no permanent change of station is 
involved : 

(a) reinspection by medical personnel declaring that the military member or 
civilian employee must move because the quarters no longer meet the estab- 
lished health and sanitation standards, 


(b) landlord terminates the lease and will not renew it and the military 
member or employee must move to economy quarters. 


Under (a) or (b) the personnel affected are said to have no option 
other than to move to other economy quarters in the same area. 

While there is no provision in the Joint Travel Regulations which 
would authorize drayage in the described circumstances, it appears to 
the Assistant Secretary that the principles enunciated in our decision 
of July 7, 1971, 51 Comp. Gen. 17, upon which paragraph M8311 of 
the regulations is based, would be applicable to military members. 

In the absence of statutory authority or implementing regulations 
pertaining to civilian employees in the described situations and in 
view of the unusual circumstances beyond the control of employees 
requiring their relocation, it is said that such movement, while not a 
transfer, might be considered to be for the convenience of the Govern- 
ment. Although not involving drayage between local economy housing, 
it is suggested in the Assistant Secretary’s letter that the principles of 
our decision B-138678, April 22, 1959, may be applied in such 
circumstances. 

In view of the foregoing, the Assistant Secretary asks if we would 
be required to object to the amendment of Volumes 1 and 2 of the 
Joint Travel Regulations to authorize drayage in the cited circum- 
stances. 

Section 406, Title 37, U.S. Code, provides that a member of a uni- 
formed service who is ordered to make a change of permanent station 
is entitled to transportation of household effects, including packing, 
crating, drayage, temporary storage and unpacking. Subsection (e) 
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also provides for the movement of household effects in unusual or 
emergency circumstances without regard to the issuance of orders 
directing a change of permanent station, where the member is serving 
on permanent duty outside the United States, in Hawaii or Alaska, 
or on sea duty. 

We have held that the term “unusual or emergency circumstances” 
as used in 37 U.S.C. 406(e) refers to conditions of a general nature inci- 
dent to military operations or military needs, and not to conditions 
or needs of a personal nature. See 38 Comp. Gen. 28 (1958) ; 45 id. 
159 (1965) ; 45 id. 208 (1965) ; and 49 id. 821 (1970). 

Involuntary extension of a member’s tour of duty at an overseas 
station for reasons beyond his control was viewed in 51 Comp. Gen. 17, 
supra, as a circumstance of an unusual or emergency nature within 
the contemplation of 37 U.S.C. 406(e). Subsequently, paragraph 
M8311 of the regulations was promulgated to provide that where a 
member’s tour of duty at a location outside the United States is 
involuntarily extended and he is required for reasons beyond his con- 
trol, such as refusal of his landlord to renew the lease agreement, to 
change his residence on the local economy, he is entitled to drayage 
and storage incident to such change of residence. 

However, without some specific element of military necessity or 
requirement, such as involuntary extension of a military member’s 
tour of duty for reasons beyond his control, the termination of a lease 
between him and the landlord of local economy housing at an over- 
seas location, is of a personal nature, and does not constitute unusual 
or emergency circumstances within the purview of 37 U.S.C. 406(e). 
Where a military member requires drayage of household goods inci- 
dent to the assignment or termination of Government quarters due to 
personal problems, drayage at Government expense is forbidden by 
paragraph M8309-2 of the regulations. 

Consequently, in the circumstances of instance (b) where the land- 
lord terminates a lease and will not renew it and the member must 
move to other economy quarters, there is no proper basis for authoriz- 
ing drayage at Government expense. 

In decision of August 4, 1972 (52 Comp. Gen. 69), where as the 
result of an “off-limits” order issued to protect the health and welfare 
of personnel residing at a previously approved trailer park located 
in the continental United States, the member removed his housetrailer 
from such premises and installed it at a currently approved location, 
we held that he could be reimbursed for the necessary expenses he 
incurred as a result of such order. 

Similarly, where a military member, as in instance (a), in obedience 
to orders vacates local economy housing because the residence is found 
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not to meet service health and medical standards, drayage at Govern- 
ment expense may be authorized . 

Authority for the movement of household effects for civilian em- 
ployees is set forth in sections 5724 and 5724a of Title 5, U.S. Code, 
and the statutory regulations issued pursuant thereto, Office of Man- 
agement and Budget Circular No. A-56. Movement of household effects 
at Government expense may be made thereunder only when an em- 
ployee is transferred or assigned to a new official station. 

While movement of household effects may not be made between local 
quarters not involving a change of station under the above-cited law 
and regulations, in decision B-138678, swpra, we held that drayage 
expenses for moving an employee’s household goods between local 
Government quarters could properly be paid from Government funds, 
where such move was directed for the convenience of the Government. 
In decision B-163088, February 28, 1968, and in decision B-172276, 
July 18, 1971, payment was authorized for the cost of local shipment of 
household goods of employees who were required as an incident of 
their employment to leave private quarters and reside in Government 
housing. 

Paragraph C7056 of the Joint Travel Regulations provides that 
local drayage of an employee’s household goods is authorized when, 
for the convenience of the Government, the local commander issues 
written orders to the employee directing a change in place of residence 
from: 

1. Government quarters to other Government quarters, 

2. Government quarters to private quarters, 

3. private quarters to Government quarters. 


* * * The cost of local drayage authorized by this paragraph will be charged 
as an operating expense of the installation concerned. 


The principle followed in the above-cited cases and in paragraph 
C7056 of the Joint Travel Regulations would appear equally appli- 
cable where at an overseas permanent duty station an employee is re- 
quired by the Government to leave private quarters and necessarily 
must reside in other non-Government quarters in the same locality, as 
the result of an official determination that his previously approved 
housing no longer meets established health and sanitation standards. 
In regard to such official determination, it is understood from infor- 
mation developed informally that such determinations are made pur- 
suant to the authority of AR 210-51, paragraph 4-7, USAREUR 
Supplement 1 to AR 210-51, and similar authorities relative to the 
housing referral service program. In view thereof where a civilian 
employee is required to move and has no option otherwise in the mat- 
ter, drayage may be considered as in the interest of the United States 
and, as such, authorized as an administrative expense (instance (a) ). 
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As in the case of military members, civilian employees who are 
obliged to obtain other non-Government quarters because their land- 
lords refuse to renew leases or otherwise permit them to remain in their 
local economy housing, but who do not move their household goods as 
the direct result of or in connection with an official order or action, are 
not entitled to Government drayage as such change of quarters is not 
for the convenience of the Government (instance (b)). 

Consequently, we would not object to the revision of Volumes 1 and 
2 of the Joint Travel Regulations to permit drayage at Government ex- 
pense between loca) economy housing in circumstances cited in (a) of 
the Assistant Secretary’s letter, but we would object to provision for 
payment of drayage in instance (b). 


[ B-176841 J 


Travel Expenses—Military Personnel—Use of Other Than Govern- 
ment Facilities—Authorizing v. Directing Travel 


An enlisted Navy man who had served in Vietnam and was separated in the Phil- 
ippines where Government transportation to the United States was available but 
who upon discharge returned to Saigon at personal expense to be married and 
then traveled by American commercial airline from Saigon to California is con- 
sidered to have been authorized rather than directed to travel by Government 
conveyance to the United States and he may be reimbursed for the commercial 
air transportation as provided in paragraph M4159—4a of the Joint Travel Regu- 
lations, the reimbursement not to exceed the cost to the Navy to transport him by 


Government air from the Philippines to the continental United States subsequent 
to discharge. 


To the Secretary of the Navy, November 27, 1972: 


We refer further to letter dated July 31, 1972, from the Assistant 
Secretary of the Navy (Manpower and Reserve Affairs), forwarded 
here by letter of August 12, 1972, from the Per Diem, Travel and 
Transportation Allowance Committee (Control No. 72-32), request- 
ing a decision regarding the entitlement of Mr. Norman J. Mulloy, a 
former member of the U.S. Navy, to reimbursement for the cost of his 
commercial air transportation from Saigon, Republic of Vietnam to 
San Francisco, California, in March 1971. 

By Standard Transfer Order No. 4906-70, September 16, 1970, 
Commander, U.S. Naval Support Activity, Saigon, Personnelman 
First Class Norman J. Mulloy, USNR, was ordered to proceed to an 
intermediate station, Naval Station Subic Bay, Republic of the Philip- 
pines, for separation processing with his home of record as his ulti- 
mate destination. He was directed to travel by Government aircraft 
from Saigon to the Republic of the Philippines. 
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At U.S. Naval Station Subic Bay, Petty Officer Mulloy was released 
from active duty and discharged on October 16, 1970. He was paid 
mileage allowances for travel from that station to Clark Air Force 
Base, Republic of the Philippines, the aerial port of embarkation for 
the United States, and from McChord Air Fore Base, Washington, 
port of debarkation in the continental United States, to Grosse Ile, 
Michigan, the place of acceptance for enlistment, to which point he 
elected to receive mileage allowances. Government transportation was 
available from Clark Air Force Base to the continental United States. 

However, upon discharge, the former member traveled at personal 
expense to Saigon, Republic of Vietnam, married, and then sought 
Government transportation from there to the United States. Report- 
edly, because such transportation would have required separation from 
his family during travel, in March 1971 Mr. Mulloy utilized an Ameri- 
can commercial airline for travel from Saigon to San Francisco, Cali- 
fornia, after having been assured by Government personnel that he 
would be reimbursed for his commercial air fare. 

Mr. Mulloy’s claim for reimbursement for his travel from Vietnam 
to the United States, which was denied by the Navy Regional Finance 
Center, Washington, D. C., on September 28, 1971, was received in this 
Office on April 10, 1972. The claim also was denied by our Transpor- 
tation and Claims Division settlement of April 28, 1972, in which it 
was stated that, “Inasmuch as your order of September 16, 1970, which 
directed your separation at the Naval Station Subic Bay, Philippines, 
at your request, also directed your travel by Government air, if avail- 
able, it must be assumed that any further transoceanic travel to which 
you may have been entitled was also limited to Government air, if 
available.” 

Regarding the above statement, the Assistant Secretary of the Navy 
refers to paragraph M4159-4(a) of the Joint Travel Regulations, and 
indicates that the disallowance may have been in error, as it was based 
not on the directed use of Government transportation after separation 
from the service but on the assumption that such direction made in 
regard to travel to the separation activity, also was applicable to sub- 
sequent travel. Also, reference is made to our decision B-173250, 
June 30, 1971, in which reimbursement was authorized under somewhat 
similar circumstances. 

In accord with 37 U.S. Code 404(a), paragraph M4157-1b of the 
Joint Travel Regulations provides that a member who is separated 
from the service or relieved from active duty outside the United 
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States, will be entitled to travel allowances as provided in paragraph 
M4159 of the regulations, subject to the provision of paragraph 
M4157-6, that entitlement to transoceanic travel will terminate in any 
case where such travel is not completed within one year following 
separation or relief from active duty. 

Paragraph M4159-1 authorizes allowances, including mileage, for 
the official distance between the old (last) permanent station and the 
appropriate port of embarkation serving that station. Similar allow- 
ance is authorized for the official distance from the appropriate port 
of debarkation to the new station (place to which the member is to 
receive mileage upon separation or discharge). Also authorized is 
transportation by Government aircraft or vessel, if available, other- 
wise Government procured transportation or reimbursement for trans- 
portation procured at personal expense for the transoceanic travel 
involved (see subparagraph 4). 

Paragraph M4159—4a further provides that when Government trans- 
portation is available and when travel is directed by Government 
transportation, and the member performs transoceanic travel by an- 
other mode of transportation at personal expense, no reimbursement 
for the transoceanic travel is authorized. When travel by Government 
transportation is authorized (as distinguished from directed) and the 
member performs transoceanic travel by another mode of transporta- 
tion at personal expense, the member is entitled to reimbursement for 
the cost of the transportation utilized not to exceed the applicable 
tariff charge which the sponsoring service would have been required 
to pay for the the available Government transportation. 

In 41 Comp. Gen. 100 (1961) we said that where a member is not 
expressly directed by orders to use Government transportation he is to 
be regarded as having been authorized to use such transportation 
within the contemplation of our decision at 40 Comp. Gen. 482 (1961) 
which concluded that members of the uniformed services who are au- 
thorized, as distinguished from specifically directed, to travel by Gov- 
ernment conveyance, and who do not use available Government trans- 
portation but use commercial transportation at personal expense, may 
be reimbursed for the cost of such travel on the basis of the standard 
prices which the sponsoring service would have been required to pay 
had the overseas travel been by Government transportation. 

In decision B-173250, supra, reimbursement for overseas travel for 
the amount of the charge to the Government for such travel was ap- 
proved where the member was directed to travel from Germany via 
Government air to the United States for the purpose of retirement 
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from the service and he chose Bamberg, Germany, as his home of 
selection, traveling there via commercial air, his orders being silent 
regarding the mode of travel from the place of his retirement to his 
home of selection. 

In view of the above, in the absence of orders directing the use of 
Government transportation for overseas travel from the separation 
location to the place of the member’s acceptance for enlistment, such 
travel by Government conveyance is regarded as having been author- 
ized, rather than directed. Consequently, the member may be reim- 
bursed for commercial air transportation as provided in paragraph 
M4159-4a of the regulations. 

Therefore, we are instructing our Transportation and Claims Divi- 
sion to allow reimbursement for travel performed by Mr. Mulloy from 
Saigon, Republic of Vietnam, to San Francisco, California, in March 
1971, such reimbursement not to exceed the cost to the Navy to trans- 
port him by Government air from Clark Air Force Base, Republic of 
the Philippines, to McChord Air Force Base, Washington, subsequent 
to his discharge from the U.S. Navy on October 16, 1970, at U.S. 
Naval Station Subic Bay, Republic of the Philippines. 


[ B-148044 J 


Real Property—Acquisition—Relocation Costs—Effective Date of 
Entitlement 


The Uniform Relocation Assistance and Real Property Acquisition Policies Act 
of 1970, Public Law 91-646, approved January 2, 1971, in prescribing relocation 
benefits for persons displaced when the Government acquires real property pro- 
vides that the date of moving from the property is controlling regardless of 
whether the date of acquisition was before or after January 2, 1971, the effective 
date of the act and, therefore, priority lessees—former land owners and tenants 
who remained on acquired Federal property on a priority basis as lessees—are 
entitled to the benefits of the act. However, when the priority lessees physically 
vacate the properties, the displacements will be those of tenants rather than 
homeowners and, therefore, those lessees who sold their homes before enactment 
of Public Law 91-646 are not entitled to the extra benefits afforded homeowners 
under the act. 


To the Secretary of the Army, November 28, 1972: 


By letter dated September 15, 1972, Mr. Paul W. Johnson, the Acting 
Deputy for Installations and Housing, requested our decision with 
respect to the propriety of the payment of relocation benefits under the 
Uniform Relocation Assistance and Real Property Acquisition Policies 
Act of 1970, Public Law 91-646, 84 Stat. 1894, approved January 2, 
1971, 42 U.S. Code 4601, and the Resettlement Act, 10 U.S.C. 2680 
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(1964 ed.). The matters submitted for decision concern situations 
where real property was acquired for public use prior to January 2, 
1971, the effective date of Public Law 91-646, but the former owners 
or tenants did not vacate the property until on or after that date. That 
part of the Resettlement Act cited above was one of the provisions 
repealed by Public Law 91-646. 

Under the authority of 10 U.S.C. 2667 where property is not needed 
immediately for project requirements, the Corps of Engineers has long 
had a policy which permits former land owners and tenants to remain 
on acquired Federal property on a priority basis as lessees. As a result 
of this policy, at the time of the enactment of Public Law 91-646 there 
were numerous former owners and tenants who had not physically 
vacated the properties following acquisition by the Government. In 
some cases these lessees have occupied the property for a number of 
years after acquisition. In implementing Public Law 91-646, the Corps 
of Engineers had taken the position that priority lessees who vacate 
project property on or after January 2, 1971, regardless of the date 
of acquisition, are moving as a result of the acquisition of such real 
property and were therefore “displaced persons” within the meaning 
of subsection 101(6) of Public Law 91-646, 42 U.S.C. 4601(6). That 
subsection reads in pertinent part as follows: 


The term “displaced person’? means any person who, on or after the effective 
date of this Act, moves from real property, or moves his personal property from 
real property, as a result of the acquisition of such real property, in whole or in 
part, or as the result of the written order of the acquiring agency to vacate real 
property, for a program or project undertaken by a Federal agency, or with 
Federal financial assistance ; * * *, 

Yecently a question has been raised with respect to the Corps of 
Engineers’ interpretation of Public Law 91-646. Specifically, it has 
been suggested that a former owner or tenant holding a priority 
lease may not be vacating as a result of acquisition within the meaning 
of Public Law 91-646 when he moves from leased premises acquired 
prior to January 2, 1971, and is, therefore, not entitled to a relocation 
payment. It was suggested that this position is supported by the recent 
court decision, 7'aliaferro vy. Stafseth, 455 Fed. 2d. 207 (1972). The 
Taliaferro case involves similar facts under the Federal-Aid High- 
way Act of 1968 and in that case the court upheld a lower court ver- 
dict that under the Federal-Aid Highway Act a displaced former 
owner of real estate whose title divested before enactment of the act 
but who continued to occupy subsequent thereto was entitled to the 
relocation payments applicable to displaced persons but was not en- 
titled to payments applicable to displaced owners. In reaching this 











302 DECISIONS OF THE COMPTROLLER GENERAL [52 


decision the court stated that acts of Congress are generally to be 
applied uniformly from the date of effectiveness onward and that it 
is encumbent on the person who argues for retrospective application 
to show that Congress intended for an act to be applied in that fashion. 
The court went on to state that the legislative history of the Federal- 
Aid Highway Act demonstrates that the Congress intended for the 
act to take effect on the date of its enactment except for certain pro- 
visions which were not applicable to all States until July 1, 1970. 

The September 15 letter notes that while House Rept. No. 91-1656 in 
commenting on the definition of “displaced persons” states that it is 
immaterial whether the real property is acquired before or after the 
effective date of the act, section 219 of the act, 84 Stat. 1903, indicates 
that the Congress felt it necessary to make special provision for the 
act’s application to one group of persons residing on a particular prop- 
erty which had been acquired prior to such effective date. 

In view of what is presented above our decision was requested on the 
following questions: 

1. Whether Public Law 91-646 applies only to acquisitions made 
after the 2 January 1971 effective date, or whether the date of moving 
from the property is controlling regardless of the date of acquisition ; 

2. Whether, if it should be determined that Public Law 91-646 does 
not apply to acquisitions made prior to 2 January 1971, former owners 
or tenants holding priority leases of such property after 2 January 
1971 would be entitled to resettlement benefits under Title 10, U.S.C., 
section 2680, at the time their lease is terminated. If not, neither 
law would be applicable to this class of individuals, which would ap- 
pear to be a result not intended by Congress ; and, 

3. Whether, if it should be determined that priority leases whose 
Jand was acquired prior to 2 January 1971 are entitled to benefits under 
Public Law 91-646 at the time their leases are terminated, former 
owners are entitled to benefits as such rather than as tenants. 

The legislative history of Public Law 91-646 discloses that section 
233 of the Senate-passed version of S. 1, 91st Congress, the derivative 
source of Public Law 91-646, provided in pertinent part as follows: 

Notwithstanding any other provision of this title, a person— 

(1) who moves or discontinues his business, moves other personal property, 
or moves from his dwelling on or after January 1, 1969, and before the effective 
date prescribed in section 253(a), as the result of the contemplated demolition 
of structures or the construction of improvements on real property acquired, 
in whole or in part, by a Federal agency ; and 


(2) who has lived on, or conducted a business on such real property for at 
least one year prior to the date of enactment of this Act ; 


may be considered a displaced person * * *. 
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See S. Rept. No. 91-488, 15, in explanation thereof. This Senate lan- 
guage was apparently prompted, at least in part, by the testimony of 
Congressman Edward I. Koch to the effect that allowing for the time 
of property acquisition to be pivotal would work unfairly on certain 
of his constituents in the Murray Hill district of New York City who 
were still residing on property that was purchased by the Post Office 
Department in June of 1962. The Congressman suggested that the 
residents of Murray Hill were probably not unique in that he felt sure 
that there were other sites across the country which had been acquired 
but still had former residents living on them. See Hearings Before the 
Subcommittee on Intergovernmental Relations of the Committee on 
Government Operations, United States Senate, on S. 1, 91st Congress, 
164-169 and Hearings Before the Committee on Public Works, House 
of Representatives, on S. 1, 91st Congress and related bills, 65-69. 

During consideration of S. 1 by the House Committee, representa- 
tives of the Bureau of the Budget recommended deletion of section 
233 of the Senate-passed bill. They argued that this section would 
open the door to broader and increasing demands for retroactive bene- 
fits for many other special groups and programs. See House Hearings, 
supra, 572, 579. 

During consideration of S. 1 in the House of Representatives, sec- 
tion 233 was deleted and the current section 219 was added, apparently 
to take care of the specific Murray Hill situation described by Con- 
gressman Koch. Section 219 reads in pertinent part as follows: 

Notwithstanding any other provision of this title, a person— 

(1) who moves or discontinues his business, moves other personal property, 
or moves from his dwelling on or after January 1, 1969, and before the 90th 
day after the date of enactment of this Act as the result of the contemplated 
demolition of structures or the construction of improvements on real property 
acquired, in whole or in part, by a Federal agency within the arca in New York, 


New York, bounded by Lexington and Third Avenues and 31st and 32d streets ; 
and 


(2) who has lived on, or conducted a business on, such real property for at 
least one year prior to the date of enactment of this Act; 


may be considered a displaced person * * *. [Italic supplied.] 


In explanation of section 219 the House Committee Report states 
that it was to cover a specific situation resulting from the acquisition 
and long-holding by the Federal Government of certain real property 
in New York City and was not to be construed as a precedent of any na- 
ture. See H. Rept. No. 91-1656, 21. 

In reviewing the legislative history of section 219, particularly the 
opposition of the Bureau of the Budget to the Senate language, we 
feel that the statement in the House Report was only for the purpose 
of precluding retroactive payments to others who in fact moved before 
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the enactment of Public Law 91-646. Therefore we view section 219 as 
basically a design to provide benefits to an identified group who had 
moved prior to enactment of the Act and should not be determinative of 
the first question. 

With further regard to the first question, in addition to the state- 
ment in H. Rept. No. 91-1656, 4, that for the purpose of defining a dis- 
placed person it is immaterial whether the real property was acquired 
before or after the date of the act, the act itself contains a provision 
which indicates that the date the move takes place rather than the date 
of acquisition should trigger the application of the act. Specifically, 
section 211(c), 42 U.S.C. 4631(c), reads in pertinent part as follows: 

Any grant to, or contract or agreement with, a State agency executed before 
the effective date of this title, under which Federal financial assistance is avail- 
able to pay all or part of the cost of any program or project which result in the 
displacement of any person on or after the effective date of this act, shall be 


amended to include the cost of providing payments and services under sections 
210 and 305. * * *. 


In considering this language, our Office in 51 Comp. Gen. 267, 271 
(1971) ruled: 

The language of section 211(c), in requiring the amendment of prior contracts, 
evidences an intent to insure that all persons under preexisting grants or contracts 
who would be displaced after the effective date of the Act would receive the relo- 
cation benefits provided by the Act. This intent is in harmony with the declared 
purpose of the Act to establish a uniform policy for the fair and equitable treat- 
ment of persons displaced and with the definition of “displaced person” in section 
101(6) as meanng ‘“‘any person who on or after the effective date of this act moves 
from real property, or moves his personal property from real property, as the 


result of the acquisition of such real property * * *” for any Federal or federally 
assisted program or project. 


In addition, section 202(a), 42 U.S.C. 4622, in providing for moving 
and related expenses obviously contemplates that the date of moving 
rather than the date of acquisition controls when it provides for bene- 
fits “Whenever the acquisition of real property for a program or proj- 
ect undertaken by a Federal agency in any State will result in the 
displacement of any person on or after the effective date of this 
ha? 922 

Accordingly, in answer to the first question, the date of moving ra- 
ther than the date of acquisition is determinative in the matter of 
whether benefits are available under Public Law 91-646. 

This response precludes the need to consider the issue raised in the 
second question. Sce, however, 51 Comp. Gen. 267 for discussion of our 
views of the savings provision of section 220(b), 42 U.S.C. 4621 note, 
as to existing rights and liabilities under prior acts for use in other 
considerations that may arise in the application of Public Law 91-646. 
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Having decided that the date of moving rather than the date of ac- 
quisition controls and that therefore the priority lessees of the Corps 
are entitled to benefits under Public Law 91-646, there remains for 
decision the question of the nature of entitlement due. Restated, the 
third question presented is whether priority lessees of the Corps who 
were owners before the enactment of Public Law 91-646 but who are 
not now owners are entitled to the extra benefits afforded homeowners 
by section 203 of Public Law 91-646. 

The benefits afforded by section 203, 42 U.S.C. 4623, build in part 
on the specific section of the Highway Act that was considered in the 
Taliaferro case (see H. Rept. No. 91-1656, 8), and—as in that case— 
the persons being considered for homeowner entitlement were not in 
fact homeowners when the law granting these entitlements to home- 
owners was passed. 

In applying the rule of the Z'aliaferro case we sought without suc- 
cess to find legislative history that would evidence an intent that owner 
benefits are available to those former owners. In this regard, the state- 
ment in H. Rept. No. 91-646, page 4, to the effect that it is immaterial 
whether the real property was acquired before or after the effective 
date of the act, in its context, simply stands for the proposition of ap- 
propriate entitlement to persons displaced from property acquired for 
a federally assisted program or project and does not address the vital 
issue of whether their entitlement should be as former owners as op- 
posed to tenants. We therefore do not feel that this legislative history 
meets the test of the 7'aliaferro case, and, hence, is not determinative of 
the issue. Moreover, while the retroactive aspect of section 219 con- 
cerns persons who had actually moved before the effective date of the 
act and thus does not concern persons of the class here considered, it re- 
mains that in enacting section 219 Congress specifically provided some 
retroactive entitlements in a limited situation to the exclusion of any 
other retroactive entitlements. 

Accordingly, when these priority lessees physically vacate the prop- 
erties, the displacements will—under the law—be those of tenants ra- 
ther than homeowners, and consequently, in answer to the third ques- 
tion, these priority lessees who sold their homes before enactment of 
Public Law 91-646 are not entitled to the extra benefits afforded home- 
owners under that law. 

In view of the Office of Management and Budget’s responsibilities in 
the issuance of guidelines and instructions for the implementation of 
Public Law 91-646, a copy of this decision is being furnished to the 
Office of Management and Budget. 
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[ B-176630 J 


Contracts—Awards—Small Business Concerns—Set-Asides—Postal 
Service Procurements 


A procurement by the Corps of Engineers on behalf of the United States Postal 
Service pursuant to a Memorandum of Understanding is not subject to a small 
business set-aside in the absence of approval of the set-aside by the Postal Serv- 
ice as required by the Memorandum. According to the Department of Defense 
(DOD), Postal Service funds are not appropriated funds to require application 
of the Armed Services Procurement Regulation which governs all purchases and 
contracts by DOD for supplies and services, including set-aside procedures—a 
view entitled to great weight. However, it is immaterial whether or not the funds 
are considered appropriated funds since 39 U.S.C. 410(a) exempts Postal Service 
procurements from the Small Business Act, as well as all other Federal laws 
dealing with Federal contracts, and 39 U.S.C. 411 permits Executive agencies 
to furnish services to the Postal Service on such terms and conditions as agreed 
upon. 


To the Administrator, Small Business Administration, Novem- 


ber 30, 1972: 


By letter of July 21, 1972, the Associate Administrator for Pro- 
curement and Management Assistance of your office requests that our 
Office consider the refusal of the Corps of Engineers to make a small 
business set-aside in connection with a procurement it was making on 
behalf of the United States Postal Service. 

The Associate Administrator states in part that— 


Rejection by the Army was based on a Memorandum of Understanding be- 
tween the Postal Service and the Corps of Engineers. Under this memorandum 
the Postal Service must give written approval for the application of individual 
set-asides, and the Postal Service declines to give such approval. The rejection 
letter stated that the “Corps of Engineers must, of course, abide by the terms 
of the Memorandum of Understanding and cannot unilaterally provide for set- 
asides in construction associated with Postal Service facilities.” Our appeal to 
the Assistant Secretary of Defense (I&L) pointed out that this Memorandum 
could not modify procurement law and regulations. The Department of Defense 
(DOD) rejected this appeal on the grounds that the Postal Service is exempt 
from the provisions of the Small Business Act, and that the Postal Service had 
limited the authority of the Corps of Engineers. Further, DOD argued. “the funds 
of the Postal Service which are used to finance these procurements are not ‘ap- 
propriated funds’ as that term is used in ASPR.” 


Your agency considers that Postal Service funds must be treated as 
appropriated money for the following reasons: 


1. The Postal Reorganization Act “appropriated to the Postal Service all rev- 
enues received by the Postal Service.” (38 USC 2401) 

2. Annual appropriations are to be made for the use of the Postal Service 
(89 USC 2401) and these funds will not be separately identifiable after inter- 
mingling with postal receipts in the Postal Fund; therefore, all Postal Service 
funds should be treated by DOD as appropriations. 
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3. DOD appears to recognize these expenditures as being from appropriated 
funds, but argues that the term is not the same as that used in ASPR. SBA is 
unable to find any authority for distinguishing between the ASPR meaning of 
the term, “appropriated funds” and the definition used elsewhere. 

The Associate Administrator expresses the view that if the funds 
provided by the Postal Service are appropriated funds, then there can 
be no question of the applicability of ASPR 1-102, which applies 
ASPR to all purchases and contracts made by DOD for procurement 
of supplies and services which obligate appropriated funds except 
certain types of transportation services. He states that it therefore 
follows that small business set-aside procedures are valid and required, 
regardless of the provision of a Memorandum of Understanding. 

The Associate Administrator requests that we provide a determi- 
nation of whether DOD is free under the Armed Service Procurement 
Act and the Postal Reorganization Act to modify the procedures of 
ASPR in regard to small business, for the expenditure of funds on 
behalf of the Postal Service. 

Subsection 410(a) of Title 39, U.S. Code, provides that : 

(a) Except as provided by subsection (b) of this section, and except as other- 
wise provided in this title or insofar as such laws remain in force as rules or 
regulations of the Postal Service, no Federal law dealing with public or Fed- 
eral contracts, property, works, officers, employees, budgets, or funds, including 


the provisions of chapters 5 and 7 of title 5, shall apply to the exercise of the 
powers of the Postal Service. 


Further, 39 U.S.C. 411 provides that: 


Executive agencies within the meaning of section 105 of title 5 and the Gov- 
ernment Printing Office are authorized to furnish property, both real and per- 
sonal, and personal and nonpersonal services to the Postal Service, and the Postal 
Service is authorized to furnish property and services to them. The furnishing 
of property and services under this section shall be under such terms and con- 
ditions, including reimbursability, as the Postal Service and the head of the 
agency concerned shall deem appropriate. 

As pointed out by the Assistant Secretary of Defense (Installation 
and Logistics) in his letter of June 28, 1972, to SBA, the first provi- 
sion of law (39 U.S.C. 410(a)) quoted above exempts Postal Service 
procurements from the provisions of the Small Business Act, as well 
as from the provisions of all other Federal laws dealing with Federal 
contracts with certain exceptions not pertinent here. Under this pro- 
vision of law it is immaterial whether or not the Postal Service funds 
involved be considered “appropriated” funds. Further, while the 
“Memorandum of Understanding” between the Postal Service and the 
Corps of Engineers may not modify procurement law and regulations, 
it is clear that 39 U.S.C. 410 exempts the Postal Service from procure- 
ment laws and regulations issued pursuant thereto. 


522-985 O - 74 - 22 
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The effect of the second provision of law (39 U.S.C. 411) quoted 
above is to permit Executive agencies to furnish services to the Postal 
Service on such terms and conditions as the Postal Service and the 
head of the agency concerned deem appropriate. In view of such au- 
thority it is our opinion that the Corps of Engineers may render serv- 
ices to the Postal Service in the construction of postal facilities as gen- 
erally set out in the “Memorandum of Understanding.” In this con- 
nection we might point out that on October 8, 1970, the Secretary of 
Defense advised the then Postmaster General that he was authorizing 
the Secretary of the Army to initiate negotiations to develop an agree- 
ment whereby the Corps of Engineers would furnish construction 
services to the Postal Service. 

Further, insofar as the Corps of Engineers is concerned, the As- 
sistant Secretary of Defense (Installations and Logistics), the official 
responsible for issuing the Armed Services Procurement Regulation, 
indicates that insofar as ASPR 1-102 is concerned, the funds of the 
Postal Service which are used to finance construction work for the 
Postal Service are not “appropriated funds” within the meaning of 
that term as used in the ASPR. The view of DOD as to what was in- 
tended by the term “appropriated funds” as used in ASPR is entitled 
to great weight since DOD issued the regulations. In this connection 
we note that the moneys used to finance the type of procurements in- 
volved here come from the “Postal Service Fund” established by 39 
U.S.C. 2003, which consists of (1) revenues from services rendered by 
the Postal Service, (2) amounts received from obligations issued by 
the Postal Service, (3) amounts appropriated for use of the Postal 
Service, (4) interests which may be earned on investments of the 
Postal Service, (5) any other receipts of the Postal Service, and (6) 
the balance in the Post Office Department Fund (established under 
the prior law) as of the date of commencement of Postal Service op- 
erations. Considering the sources of the funds involved and the man- 
ner in which the Postal Service is authorized to operate by the Postal 
Service Act, we would not question the position of DOD that “the 
funds of the Postal Service which are used to finance these procure- 
ments are not ‘appropriated funds’ as that term is used in ASPR.” 

In light of the foregoing our Office would have no legal basis to 
object to the refusal of the Corps of Engineers—under its Memo- 
randum of Understanding with the Postal Service—to set-aside con- 
tracts for small business except at the direction of the Postal Service. 
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[ B-162502 9 


Railroads—Reorganization—Government to Maintain Services 


The option obtained from the Central Railroad of New Jersey by the Secretary 
of Transportation pursuant to section 3(b) (4) of the Emergency Rail Service 
Act of 1970 incident to guaranteeing the trustee certificates issued in the reor- 
ganization proceedings of the railroad, which option provides that the Secretary 
acquire by purchase or lease trackage rights and equipment to maintain railroad 
services in the event of actual or threatened cessation of such services, may not 
be exercised without further action by the Congress. The legislative history of 
the act contains no indication the Secretary is authorized to take over a railroad 
and operate it, but rather evidences that he may exercise the option, following 
favorable congressional action, without awaiting the outcome of proceedings 
before the reorganization court or the Interstate Commerce Commission. 


To the Secretary of Transportation, December 1, 1972: 

Reference is made to letter of November 22, 1972, from Acting Secre- 
tary James M. Beggs, requesting our opinion as to the extent to which 
the Secretary of Transportation (Secretary) is authorized under the 
Emergency Rail Service Act of 1970, Public Law 91-663, approved 
January 8, 1971, 84 Stat. 1975, 45 U.S. Code 661 note, to acquire track- 
age rights and equipment in order to provide essential transportation 
services. 

The question regarding this matter is said to arise in the context of 
the reorganization proceedings of the Central Railroad of New Jersey 
(CNJ). 

It is stated that pursuant to authority contained in section 3 of the 
act, 45 U.S.C. 662, the Secretary has guaranteed the issuance of 
trustee’s certificates by CNJ, and as a condition of such guarantee, as 
required by section 3(b) (4) has obtained the option, in the event of 
actual or threatened cessation of essential transportation services by 
CNJ, to procure by purchase or lease trackage rights over the lines of 
the railroad and such equipment as may be necessary to provide such 
Services. 

Since it now appears possible that CNJ will not be successfully 
reorganized, your Department is considering the possibility of exer- 
cising the Secretary’s option under 3(b) (4) of the act, 45 U.S.C. 
662(b) (4), to purchase or lease trackage rights and equipment from 
CNJ and to provide for the continuance of its essential rail services. A 
question regarding such course of action arises, however, in that the act 
does not contain express authority to exercise the option nor does it 
specifically provide funds immediately necessary for the purchase or 
lease of trackage rights and equipment or for payment of operating 
expenses incurred in the rendition of essential rail services. 

Specifically our opinion is requested as to whether the Secretary is 
authorized to exercise the option discussed above and, if so, whether 
there is any limitation on the amount of money that can be obligated to 
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carry out the exercise of the option absent any appropriations by the 
Congress for that purpose. 

Section 3(a) of the act, 45 U.S.C. 662(a), authorizes the Secretary 
to guarantee certificates issued by trustees of any railroad undergoing 
reorganization under certain conditions including findings that ces- 
sation of essential transportation services would endanger the public 
welfare and that such cessation is imminent. 

Subsection 3(b) provides in pertinent part that the Secretary, as a 
condition to such guarantee shall require that— 

(4) in the event of actual or threatened cessation of essential transportation 
services by the railroad, the Secretary shall have the option to procure by pur- 
chase or lease trackage rights over the lines of the railroad and such equipment 
as may be necessary to provide such services by the Secretary or his assignee, 
and, in the event of a default in the payment of principal or interest as provided 
by the certificates, the money paid or expenses incurred by the United States as 
a result thereof shall be deemed to have been applied to the purchase or lease 
price. The terms of purchase or lease shall be subject to the approval of the 
reorganization court and the operation over the lines shall be subject to the 
approval of the Commission pursuant to the provisions of section 5 of the Inter- 
state Commerce Act, but in no event shall the rendition of services by the Sec- 
retary or his assignee await the outcome of proceedings before the reorganiza- 
tion court or the Commission. 

Section 3(e), 45 U.S.C. 662(e), provides that the outstanding aggre- 
gate principal amount of all certificates shall not exceed $125,000,000. 

Funds needed by the Secretary to carry out his rights and respon- 
sibilities under section 3 are provided by section 5(a), 45 U.S.C. 664 
(a), whereby the Secretary is authorized to issue notes to the Secretary 
of the Treasury. 

As stated by the Acting Secretary, there is hardly any discussion in 
the legislative history of the act to indicate that Congress intended 
to vest the Secretary with the authority to take over a railroad and op- 
erate it; the discussion being centered almost entirely on the loan guar- 
antee provision. Also, as noted in the letter, although the $125 million 
limitation in section 3(e) applies only to loan guarantees, and section 
5(a), if applicable, places no limit on the amount of funds which the 
Secretary would be authorized to expend in the exercise of his rights 
under section 3(b) (4), the legislative history is replete with discus- 
sions indicating the congressional intent to limit the Federal obliga- 
tion under the act to $125 million. 

H.R. 19953, 91st Congress (which subsequently was enacted as the 
Emergency Rail Services Act of 1970), when introduced on December 
14, 1970, contained no provisions such as those now contained in sec- 
tion 3(b) (4). Hearings were held on this bill by the Subcommittee on 
Transportation and Aeronautics, House Committee on Interstate and 
Foreign Commerce, on December 15, 1970. Members of that subcom- 
mittee were concerned that the bill contained no provision for Fed- 
eral operation of a railroad in the event the railroad was unable to pro- 
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vide necessary transportation services. See pages 550, 567-570 of those 
hearings. 

Apparently as a result of those hearings the subcommittee added 
the language in question when it reported the bill to the House on the 
following day, December 16, 1970. The House report accompanying 
the bill, No. 91-1770, which also includes the minority views, contains 
no explanation as to what was intended by the added section 3(b) (4). 
However, we feel confident that if authority for such drastic action as 
the taking over and the operation of a railroad were intended thereby 
without further congressional action, such intent would have been 
specifically stated in the report or elsewhere in the legislative history. 

The related Senate Report No. 91-1510, page 12, merely notes that— 
“Subsection 3(b) (4) provides an option of direct action to ensure that 
essential service is continued.” Nothing therein indicates that the Sen- 
ate Committee on Commerce believed that the Secretary would be au- 
thorized to exercise such option without further congressional action. 
A different construction of the reference to section 3(b) (4) would, it 
seems, fly in the face of a statement on the same page of that report 
wherein, under the heading “COST,” it is explained that—“The cost 
of preserving essential service as authorized by this act is limited to 
$125,000,000 by section 3(e) of the legislation” which amount clearly 
refers only to the loan guarantees. [ Italic supplied. ] 

Concerning the language of section 5(a) which, as stated above, au- 
thorizes the Secretary to issue notes to the Secretary of the Treasury 
to enable the Secretary of Transportation “to carry out his rights and 
responsibilities under section 3 of this Act,” it is suggested that— 

* * * Tf Congress intended to provide the section 5(a) financing authority solely 
to enable the Secretary to honor the guarantees, it is difficult to understand 
why it provided in section 5(a) a source of funds to carry out the Secretary’s 
“rights” as well as his “responsibilities” under section 3. Arguably, these funds 
were provided for the exercise of section 3(b) (4) options necessary to continue 
essential rail services, as well as for honoring loan guarantees. Thus, section 5(a) 


of the Act is strong evidence supporting the proposition that Congress intended 
to vest authority in the Secretary to exercise the purchase or lease option. * * *. 


Whatever the effect of the term “rights and responsibilities” might 
be, we believe the above argument must fail in that such term appeared 
in H.R. 19953 when originally introduced, before section 3(b) (4) was 
added thereto. 

With respect to the last sentence of section 3(b) (4) the Acting Sec- 
retary suggests that such provision is designed to ensure that the 
exercise of the option not be delayed by judicial or regulatory proceed- 
ings and would not have been necessary if Congress had not contem- 
plated that the option could be exercised without further congres- 
sional action. 

We agree that, standing alone, the last sentence of section 3(b) (4) 
reasonably could be construed as suggested by you. However, when 
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read in connection with the entire paragraph 4 and considering the 
legislative history discussed above, we believe such sentence does not 
permit the Secretary to exercise his option without further congres- 
sional action but rather that it merely directs the Secretary, following 
favorable action by the Congress, to exercise his option to take over 
and operate a railroad without waiting the outcome of the reorganiza- 
tion court or Interstate Commerce Commission proceedings. That is 
to say, section 3(b) (4) requires the Secretary to include in the guaran- 
tee as a condition thereof an option which would give him the right to 
procure by purchase or lease trackage rights and equipment as may be 
necessary to operate the railroad and—if otherwise authorized by 
law—to exercise the option and operate the railroad without awaiting 
the outcome of proceedings before the reorganization court or the In- 
terstate Commerce Commission. 

Accordingly, and as above-indicated, it is our view that the act pro- 
vides no authority for the Secretary to exercise any option acquired 
thereunder. 


[ B-174866 J 


Coniracts—Data, Rights, Ete.—Subcontractors—End v. Precursor 
Formulas 


In the development of a second source subcontractor for the Short Range Attack 
Missile (SRAM) propulsion subsystem of the SRAM rocket motor, the release to 
the selected subcontractor of the end formulas for the SRAM liner, insulation, 
and adhesive materials, cid not violate the proprietary rights of the primary 
subcontractor in the precursor formulas since the end formulas furnished the 
second source subcontractor were wholly new and independent and not just 
routine extensions of the precursor formulas. Furthermore, the contracting 
agency had acquired more than limited rights to the end formulas even though 
the technical data requirements of both the prime contract and subcontract were 
broadly stated, and the administrative determinations that the precursor formu- 
las did not comprise the basic end formulas for the SRAM liner, insulation, and 
adhesive materials or components thereof were neither arbitrary nor capricious. 


To the Lockheed Propulsion Company, December 4, 1972: 

This is in reply to your letter of December 24, 1971, and subsequent 
correspondence, protesting the release to the Thiokol Corporation of 
the end formulas for the liner, insulation and adhesive materials used 
in the Short Range Attack Missile (SRAM) rocket motor which, you 
contend, include certain precursor formulas proprietary to Lockheed. 

The prime Air Force contract for the design, development, test and 
evaluation (DDT&E) of the SRAM system program is with the 
Boeing Company and the record shows that on November 7, 1966, 
Boeing placed a purchase order with Lockheed for the DDT&E of the 
SRAM propulsion subsystem. On November 15, 1971, the Air Force 
entered into a supplemental agreement to the SRAM production con- 
tract with Boeing for the purpose of developing a second source sub- 
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contractor for the SRAM propulsion subsystem. The Thiokol Chemi- 
cal Corporation was selected as the second source subcontractor, and 
has been provided with the end formulas for the SRAM liner, insula- 
tion and adhesive. Thiokol has commenced performance of its contract. 
You ask that it be ordered that use of the end formulas on present and 
future procurements is prohibited pending an equitable settlement with 
your company. 

Essentially, you have raised two main issues which, we believe, are 
decisive of your protest. First, you contend that the disputed data for 
the end formulas was not specified for delivery under the Boeing and 
Lockheed contracts and, in accordance with the contract data provi- 
sions, the Government had no right to have this data furnished to it. 
Second, it is your position that even if the data on the end formulas 
had been specified for delivery, the precursor formulas are the basic 
formulas used in the manufacture of the liner, insulation and adhesive, 
and were developed entirely at Lockheed’s expense prior to the SRAM 
propulsion subcontract. You contend that in any event, pursuant to the 
contracts’ Rights in Technical Data clause, the Government is entitled 
to unlimited rights in only the Government-funded modifications 
which were made to the precursor formulas during the performance 
of the SRAM subcontract. 

We have held that in the interest of preserving the integrity of the 
Government as a purchaser, and of avoiding possible legal liability, 
the Government should recognize an individual’s proprietary rights to 
information and should not disclose or use such information for pro- 
curement purposes unless it acquires the right to do so. 42 Comp. Gen. 
346, 354 (1963). In the present case the Government permitted the 
release of the formulas to Thiokol as well as the formulation of con- 
tractual obligations with that company. While this matter was not 
brought to our attention until after the end formulas were released 
and Thiokol had been awarded a contract, we note that you sought to 
suppress the use of those formulas by raising the matter directly with 
the Air Force and Boeing after learning of their positions. 

The Rights in Technical Data clause incorporated in both the prime 
contract and the SRAM motor subcontract defines technical data, in 
part, as that “which are specified to be delivered pursuant to this con- 
tract.” It is your position that the data delivery requirements in the 
contracts were not sufficiently specific to require delivery of the con- 
tested end formulas. On the other hand, the Air Force contends that 
the data involved in the end formulas was sufficiently specified in the 
contracts and, in any event, that the Government’s rights in material 
furnished pursuant to an inadequate identification of that and other 
necessary material are not affected by the inadequacy of the data de- 
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scription documents, since the sole criteria for determining the extent 
of data rights is the “private expense” policy of the Department of 
Defense (DOD) which is reflected in the following provisions of para- 
graph (b) of the Rights in Technical Data clause: 

(b) Government Rights 

(1) The Government shall have unlimited rights in: 

(i) technical data resulting directly from performance of experimental, 
developmental or research work which was specified as an element of per- 
formance in this or any other Government contract or subcontract. 

(ii) technical data necessary to enable manufacture of end-items, com- 
ponents and modifications, or to enable the performance of processes, when 
the end-items, compoenents, modifications or processes have been, or are being, 
developed under this or any other Government contract or subcontract in 
which experimental, developmental or research work is, or was specified as 
an element of contract performance, except technical data pertaining to 
items, components or processes developed at private expense. 

The Air Force reports that in development contracts for large sys- 
tems such as SRAM, piece-by-piece calls for data have not been viewed 
as necessary for compliance with the “specified to be delivered” provi- 
sion of the data clause. The data requested to be furnished under a 
DOD contract is identified on DOD Form 1423, entitled “Contractor 
Data Requirement List,” which sets forth various categories or items 
of data. The SRAM data items called for on DOD Form 1423, that are 
pertinent to this protest, include tlie requirements to furnish data of 
contractor’s “Materials and Process Specifications” (item A046) and 
of contractor’s “Materials and Processes R&D [research and develop- 
ment| report” (item A151). The prime contract further provides (on 
AFLL/AFSC Form 9) that the data to be submitted should include 
specifications, standards, reports and other engineering documentation 
resulting directly from the performance of research work under the 
contracts and subcontracts thereunder. Also, the Lockheed subcontract 
provides that “a complete data package should be prepared (or com- 
piled from existing data) consisting of drawings, specifications, stand- 
ards, reports, lists and other engineering documentation which resulted 
directly from the performance of experimental, developmental or 
research work under the contract.” 

While data requirements are broadly stated in the SRAM prime 
contract and subcontract, such broad statements of data require- 
ments are reported to be customary in defense contracting. It is 
believed, particularly because of your experience with similar language 
in performing a series of Government contracts for exploratory de- 
velopment of pulse type motors antedating the SRAM, that you were 
not misled as to what was intended to be encompassed by such terms 
as “materials and process specifications” and “materials and process 
research and development.” Moreover, the record does not show any 
instance in which you questioned the sufficiency of the data call at, 
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or before, the time you furnished data pertaining to the end formulas 
for the liner, adhesive and insulation. Accordingly, we agree with 
the Air Force that the data provisions of the contracts were sufficient 
to require delivery of the end formulas, and therefore we see no 
need to consider further whether an inadequate call for the data would 
have aifected the Government’s rights to the end formulas. 

You argue at considerable length that the end formulas for SRAM 
liner, adhesive and insulation are basically the precursor formulas 
developed at your own expense and, under paragraph (b) (1) (ii) 
of the Rights in Technical Data clause, quoted above, the Government 
is entitled, at most, to unlimited rights only in the Government-funded 
modifications to those precursor formulas, which you believe are 
“finite and easily discernable.” You state that the end fomulas were 
consistently marked with a proprietary legend. Moreover, you feel it 
can be established that the precursor formulas were developed at your 
expense through a review of your accounting records and the state- 
ments submitted by the individual employees who actually created the 
precursor formulas. 

While the correspondence submitted by your firm and the Air Force 
presents several complex arguments in support of the disparate posi- 
tions taken, we are of the view that the principal question for con- 
sideration here is whether the precursor formulas constitute data on 
the SRAM liner, adhesive and insulation, or components thereof, to 
which the Government would be entitled to only limited rights under 
the exception in paragraph (b) (1) (ii) of the data clause. 

In reviewing the above-quoted data clause provisions, we believe 
it is significant, as both your firm and the Air Force have suggested, 
to consider the official interpretation given those provisions by re- 
sponsible DOD officials at the time this clause was established. The 
DOD position has been stated to be as follows: 

Where there is a mix of private and government funds, the developed item cannot 
be said to have been developed at private expense. The rights will not be allocated 
on an investment percentage basis. The government will get 100 percent unlimited 
rights, except for individual components which were developed completely at 
private expense. Thus, if a firm has partially developed an item, it must decide 
whether it wants to sell all the rights to the government in return for government 
funds for completion or whether it wants to complete the item at it own expense 
and protect its proprietary data. On the other hand, if the government finances 
merely an improvement to a privately developed item, the government would 
get unlimited rights in the improvement or modification but only limited rights 
in the basic item. Hinricks, Proprietary Data and Trade Secrets under Depart- 
ment of Defense Contracts, 36 Mil. L.R. 61, 76. 

Thus, we are of the view that for the Government to obtain only lim- 
ited rights in the end formulas, or the precursor formulas which may 
have been developed entirely at private expense, the precursor formu- 
las must be recognizable as the basic end formulas for the SRAM 
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liner, adhesive and insulation materials or as components of the end 
formulas. 

On the basis of the analyses and opinions of its technical advisors the 
Air Force has taken the position that the precursor formulas are not 
recognizable as the basic end formulas or as components of the end 
formulas. Specifically, it is reported that there are significant differ- 
ences in the composition of the end formulas and the precursor formu- 
las in that certain ingredients present in the precursor formulas are 
not present in the end formulas, and ingredients present in the end 
formulas are not present in the earlier formulas. Furthermore, the 
weight percentages of the common ingredients vary as between the 
end formulas and the earlier formulas. The existence of a number of 
common ingredients in the end and earlier formulas is felt to be of no 
consequence since other commercially available compounds all have 
certain basic ingredients in common which persons knowledgeable in 
the field can readily combine with other materials to achieve desired 
end products. The Air Force also argues that the efforts expended 
by your firm in developing the end formulas for the SRAM insula- 
tion, liner and adhesive materials were massive, as documented in 
your claim for equitable adjustment of that contract price. These 
efforts, the Air Force contends, justify the conclusion that wholly new 
and independent end formulas were developed under the SRAM 
contract and that the end formulas were not just routine extensions 
of the earlier formulas. (In this connection, we note that portions of 
your claim for equitable adjustment submitted here with the Air 
Force report, a copy of which has been made available to you, indicate 
research and exploratory development efforts by your firm of consider- 
able magnitude in arriving at satisfactory end formulas for SRAM 
insulation, liner and adhesive materials. ) 

From our review of the record, we believe there is substantial sup- 
port for the Air Force position that the precursor formulas should not 
be regarded as comprising the basic end formulas for the SRAM 
insulation, liner and adhesive materials or components thereof. Since 
the significance of any commonality in the formulas is a matter in- 
volving technical expertise and consideration, and since we cannot 
hold that the determinations of the Air Force technicians in such re- 
spect were arbitrarily or capriciously made, we do not believe that 
an adequate showing has been made for this Office to reject the 
agency views in this matter. 

Since we are not persuaded that the precursor formulas should be 
recognized either as constituting the basic end formulas for the 
SRAM insulation, liner and adhesive materials, or components there- 
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of, the question of whether the precursor formulas were privately 
developed is considered to be academic. 

In view of the foregoing we cannot. accept your contention that the 
Air Force has released technical data to which it had acquired only 
limited rights, and your protest is therefore denied. 


[ B-175113 J 
Pay—Active Duty—-While Under Civil Arrest 


A member of the uniformed services under a sentence of confinement by civil 
authorities who while paroled to the custody of military authorities on a daily 
basis performed duties with his unit in accordance with the court’s work release 
recommendation, satisfactorily serving in the capacity of a noncommissioned 
officer squadron leader, a position commensurate with his grade, military spe- 
cialty, and length of service, is pursuant to 37 U.S.C. 204(a) and 101(18), which 
govern entitlement to basic pay, eligible to receive pay and allowances commen- 
surate with his grade and specialty for each day of full-time duty performed while 
paroled to the military authorities. 

To Lieutenant Colonel W. J. Duffy, Department of the Army, 


December 5, 1972: 


Further reference is made to your letter dated November 19, 1971, 
with enclosures, requesting an advance decision as to the propriety of 
making payment on a voucher in favor of a staff sergeant in the gross 
amount of $228.60, representing pay and allowances for the period 
October 18 through 31, 1971, in the circumstances described. Your 
letter was forwarded to this Office by letter dated January 26, 1972, 
from the Office of the Comptroller of the Army (DACA-FIS-PP), 
and has been assigned Control No. DO—A-1142 by the Department of 
Defense Military Pay and Allowance Committee. 

The file shows that the sergeant, a member of Company B, 3rd Bat- 
talion, 325th Infantry, 82nd Airborne Division, Fort Bragg, North 
Carolina, was convicted of several civil offenses in North Carolina 
and was duly sentenced to a term of 12 months in the Robeson County 
jail beginning on or about August 10, 1971. The Judgment and Com- 
mitment papers show that concurrent with that sentence the court 
recommended that the member be permitted to perform work under 
the North Carolina State Department of Correction Work Release 
Program, a program, we understand, that is designed to permit pris- 
oners to be gainfully employed during civil confinement for the purpose 
of supporting their dependents and to assist in their own rehabilitation. 

According to the material in the file, the 82nd Airborne Division, 
through the sergeant’s unit, agreed to accept him under the program 
whereby he was to be released from jail each morning to report for 
duty at the start of the unit’s workday and returned to jail each even- 
ing. We understand that the member reported for duty with his unit 
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each morning at 5:45 a.m., and that at the end of the normal workday, 
4:30 p.m., the member was returned to the Robeson County jail where 
he was confined until the following morning. The sergeant began such 
work on October 18, 1971; however, we understand that despite his 
presence with his unit, the unit’s Morning Report carried him as “Con- 
fined, Civil Authorities” for the entire period that he was employed 
under the Work Release Program. 
Based on the above, you ask the following questions: 


a. Is the member entitled to full pay and allowances, if otherwise entitled’ 


b. If a above is negative, is member considered in the hands of civil authorities 
for pay purposes? 


ce. If b above is negative, is member in an ordinary leave status until accrued 
leave expires and is then entered into an excess leave status? 


d. If c above is negative, what is the member’s status and entitlements in view 
of the fact that he is present for duty during normal working hours? 


Section 204(a) of Title 37, U.S. Code, provides in part that a member 
of a uniformed service who is serving on active duty is entitled to the 
basic pay of the pay grade to which assigned or distributed, in accord- 
ance with his years of service computed under section 205 of the same 
title. Section 101(18) of Title 37, U.S. Code, defines active duty to mean 
full-time duty in the active service of a uniformed service, and includes 
duty on an active list, etc. 

In 36 Comp. Gen. 173 (1956), we considered several questions pre- 
sented in a Committee Action by the Department of Defense Military 
Pay and Allowance Committee concerning a situation where a member 
of a uniformed service (1) is arrested by civil authorities in a foreign 
country for a civil offense, (2) then released to the custody of United 
States military authorities pending trial, (3) confined by such military 
authorities pending release for trial, and (4) tried and convicted by 
the civil authorities for such offense. We expressed the opinion that 
such a member was to be regarded as being constructively absent dur- 
ing such periods of confinement and thereby precluded from receiving 
pay and allowances during such absence unless the absence was excused 
as unavoidable. 

In decision B-132595, August 26, 1957, involving an Air Force en- 
listed man charged with, and convicted of, a civil offense by Japanese 
civil authorities, but released to United States military authorities 
for certain periods pending trial and later, while his conviction was 
being appealed, we concluded that the member was entitled to pay and 
allowances for each day where he was neither held in “confinement” 
for civil authorities nor in a situation where he was considered to be 
absent from duty without leave or where such absence was not excused 
as being unavoidable. 

In reaching that conclusion we said that, 
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While a member of the uniformed services who is restricted to his base, in a 
sense, is being confined by military authorities, the term “confinement” was used 
in the decision of August 28, 1956 [86 Comp. Gen. 173], as having reference 
generally to periods of actual incarceration. The term as there used does not 
include periods when the member is in a duty status while awaiting civil trial 
even though his area of movement is restricted during such periods. 

In 45 Comp. Gen. 766 (1966), we held that the right to pay and 
allowances by a member of the uniformed services while being held by 
military authorities on behalf of foreign civil authorities is not to be 
determined on the basis of custody alone. The criterion expressed in 
that case was whether there is a loss to the Government of the mem- 
ber’s services and if there is such a loss to the Government whether 
it was the direct result of his committing the civil offense or whether 
it may be considered that his confinement or any part thereof was 
effected solely in connection with court-martial proceedings. 

Decision B-169366, April 8, 1970, involved an Army enlisted man 
who was charged, convicted and sentenced to a period of confinement 
for a civil offense by Spanish civil authorities, was released to United 
States Naval authorities in Spain pending appeal and performed 
military duties at a Naval Station. We held that except for any periods 
of actual confinement by military authorities, the member might be 
allowed pay and allowances for any periods during which he rendered 
military duties appropriate to his grade and military specialty as 
distinguished from those duties normally required of military prison- 
ers. Cf.51 Comp. Gen. 380 (1971). 

In the present case, while the member was under a sentence of 
confinement by civil authorities, he was paroled to the custody of 
military authorities on a daily basis. It is our understanding that 
while in military custody he performed duties with his unit, serving 
in the capacity of a non-commissioned officer squadron leader, a posi- 
tion commensurate with his grade, military specialty and length of 
service and that such duty was satisfactorily performed. Therefore, 
based on our understanding of the facts as indicated above, question 
a is answered by saying that the member is entitled to receive pay and 
allowances for each day of full-time duty commensurate with his grade 
and specialty performed by him during the period in question. Hence, 
questions b, c, and d apparently require no answer. 

Accordingly, the voucher submitted with your request is returned 
herewith for payment on the basis of the days of actual duty involved, 
if otherwise correct. 


[ B-177032 J 


Compensation — Overtime — Entitlement — Employees Receiving 
Premium Pay 


The preliminary and postliminary ministerial duties performed at headquarters 
by employees of the Border Patrol, a component of the Immigration and Naturali- 
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zation Service, and the traveltime to and from regularly scheduled duty at 
traffic checkpoints located at least 35 miles from headquarters—a matter of 
2 hours of the employees’ time outside of their regularly scheduled 8-hour tour 
of duty—is compensable as regularly scheduled overtime under 5 U.S.C. 5542, 
notwithstanding the employees receive annual premium pay for administratively 
uncontrollable overtime under 5 U.S.C. 5545(c) (2), for not only is the time 
involved in traveling and performing the ministerial duties reasonably constant 
and susceptible of determination, the traveltime is viewed as hours of employ- 
ment for the purposes of 5 U.S.C. 5542(b) (2) since the employees while traveling 
perform essentially their regular duties that involve the search and apprehen- 
sion of illegal aliens. 

Compensation—Overtime—Irregular, Unscheduled—Annual Pre- 


mium Pay in Lieu of Overtime 


Employees of the Border Patrol, a component of the Immigration and Naturaliza- 
tion Service, who in addition to performing preliminary and postliminary regu- 
larly scheduled duties at headquarters in connection with a regularly scheduled 
8-hour tour of duty at traffic checkpoints, which is compensable at overtime rates 
under 5 U.S.C. 5542, as is the traveltime to the checkpoints, process cases and 
handle other enforcement duties after their regularly scheduled 8-hour tours of 
duty and overtime have ended may be paid annual premium pay in addition to 
the regularly scheduled overtime, if the additional work qualifies as adminis- 
tratively uncontrollable under 5 U.S.C. 5545(c)\(2) since payment under both 
5 U.S.C. 5542 and 5545(c) is not precluded as premium compensation and regu- 
larly scheduled overtime relate to independent, mutually exclusive, methods for 
compensating two distinct forms of overtime work. 

To the Assistant Attorney General for Administration, United States 


Department of Justice, December 5, 1972: 

We refer to your letter of September 12, 1972, requesting our deter- 
mination as to whether employees of the Border Patrol, a component 
of the Immigration and Naturalization Service, are entitled to over- 
time compensation in accordance with the provisions of 5 U.S. Code 
5542 under the circumstances recited therein. 

You indicate that the Border Patrol agents concerned are assigned 
to duty at the El Centro, California, headquarters, but that for more 
than one-half of their regular workdays they are assigned to either 
of two regular traflic checkpoints, both of which are located some 
35 to 37 miles distance from headquarters. These two checkpoints are 
manned 24 hours a day and agent assignments are generally made 
3 to 4 days in advance. 

Before reporting to a regular traffic checkpoint, agents are required 
to report to headquarters to receive special instructions or last minute 
changes of assignments, to check out Government vehicles and to per- 
form the other functions enumerated in your letter, all of which are 
preliminary to their departure by Government vehicle to the assigned 
checkpoint. They then drive the Government vehicle to the checkpoint 
upon arrival at which their regular 8-hour tour of duty commences. 
At the end of those 8 hours they return by Government vehicle to 
headquarters, park the vehicle, perform maintenance functions with 
respect to the vehicle, write and file reports of the day’s activities, and 
perform the additional ministerial functions described in your letter. 
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You indicate that agents are not permitted to drive their own 
vehicles to the checkpoints or to bypass their chores at headquarters. 
You further indicate that the responsibilities at headquarters consume 
10 to 15 minutes prior to departure for a checkpoint and a like amount 
of time after returning to headquarters; and further that 45 to 50 
minutes are required to travel in each direction between headquarters 
and the checkpoints. Thus, agents perform such duty and travel for 
a total of approximately 2 hours on each day they are assigned to a 
regular checkpoint. 

Prior to May 7, 1970, four shifts of agents were assigned to each of 
the checkpoints, requiring each agent to spend 6 hours at the check- 
point and permitting the aforedescribed duties and travel to be in- 
cluded in the regular 8-hour tour of duty. Effective May 7, 1970, the 
scheduling of assignments was changed to provide for three shifts, 
thus requiring each agent to man the checkpoint for a full 8-hour tour 
of duty, with the result that the preliminary and postliminary duties 
and traveltime involved are now required to be performed outside of 
the regularly scheduled 8-hour tour of duty. The memorandum dated 
May 6, 1970, of the then Acting Chief Patrol Agent, in this regard is 
in part as follows: 

Officers will report for duty at the traffic checkpoint at the hour on which their 
scheduled tour of duty begins and will remain on the checkpoint until they are 
relieved. For example, an officer who is scheduled to work from 8 :00 a.m. to 4:00 
p.m. at the traffic checkpoint on Highway 86 will report to Sector Headquarters 
early enough to get a Government vehicle and to drive to that checkpoint in time 
to relieve at 8:00 a.m. His relief would be expected to be at the traffic checkpoint 
at 4:00 p.m., after which the officer will return to Sector Headquarters. 

Officers assigned to traffic checkpoints where they are not to be relieved will follow 
the same procedure and will normally be expected to remain at the checkpoint to 
the end of their shift unless their supervisory officer instructs them to the 
contrary. 

The Border Patrol has declined to compensate agents for the pre- 
liminary and postliminary duties and traveltime involved at overtime 
rates under the authority of 5 U.S.C. 5542, partly in reliance upon the 
determination in General Accounting Office Claims Division Settle- 
ment Certificate Z-2423648, March 19, 1971. The Claims Division indi- 
cated therein that inasmuch as the claimant, a Border Patrol agent, 
assigned to the El Centro headquarters had received premium pay on 
an annual basis for administratively uncontrollable overtime under 5 
U.S.C. 5545(c) (2) he was precluded by section 550.163(b) of ‘Title 5, 
Code of Federal Regulations, from being compensated for such work 
under the provisions of 5 U.S.C. 5542. 

Section 5545(c) of Title 5, U.S. Code, provides with regard to com- 
pensation for administratively uncontrollable overtime work as 
follows: 


(c) The head of an agency, with approval of the Civil Service Commission, 
may provide that— 


co * oS * * * o 
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(2) an employee in a position in which the hours o. duty cannot be con- 
trolled administratively, and which requires substantial amounts of irregular, 
unscheduled, overtime duty with the employee generally being responsible 
for recognizing, without supervision, cireumstances which require him to 
remain on duty, shall receive premium pay for this duty on an annual basis 
instead of premium pay provided by other provisions of this subchapter, 
except for regularly scheduled overtime, night, and Sunday duty, and for 
holiday duty. Premium pay under this paragraph is determined as an appro- 
priate percentage, not less than 10 per centum nor more than 25 per centum, 
of such part of the rate of basic pay for the position as does not exceed the 
minimum rate of basic pay for GS-10, by taking into consideration the fre- 
quency and duration of irregular unscheduled overtime duty required in the 
position. 


Section 550.163 (b) of 5 CFR provides as follows: 


(b) An employee receiving premium pay on an annual basis under § 550.151 
may not receive premium pay for irregular or occasional overtime work under 
any other section of this subpart. An agency shall pay the employee in accord- 
ance with other sections of this subpart fur regular overtime work and work at 
night, on Sundays and on holidays. 


You pose the following specific questions under the facts and law 
discussed : 

1. Should the time devoted to administrative work at Sector Headquarters, 
prior to and following highway checkpoint duty, be regarded as scheduled over- 
time or as administratively uncontrollable overtime? 

2. Should the time required for traveling to and from the highway checkpoint 
be regarded as scheduled overtime or as administratively uncontrollable 
overtime? 

The requirement of 5 U.S.C. 5545(c) that the hours of duty not be 
subject to administrative control is explained by the Court of Claiins 
in Burich vy. United States, 177 Ct. Cl. 139, 145 (1967), as follows: 

In claiming entitlement to overtime on an hourly basis, plaintiff emphasizes 
that his assignments were regularly scheduled. We do not disagree. But the point 
we would emphasize is that, as a consequence of his regular assignments, he expe- 
rienced erratic and irregular periods of overtime work. His assignments were 
received on a daily basis, but neither the nature of the work nor the length of time 
required in its performance could be ascertained beforehand. To the extent that 
this work involved overtime, it is clear that such overtime could perhaps be 
anticipated, but it could not be regulated. And thus the point of distinction is that 
plaintiff was not assigned overtime ; he was assigned a task which might require 
overtime. Under such circumstances, his additional duty hours represented admin- 
istratively uncontrollable overtime rather than regularly scheduled overtime. 

See also Byrnes, et al. v. United States, 163 Ct. Cl. 167 (1963), Fz, 
et al. v. United States, 177 Ct. Cl. 369 (1966), and 5 CFR 550.153. 

More recently, in 48 Comp. Gen. 334 (1968), this Office held that the 
term “regularly scheduled overtime” refers to work which is duly 
authorized in advance and scheduled to recur on successive days or 
after specified intervals as distinguished from the situation considered 
in B-168048, August 19, 1970, copy enclosed, where schedules were 
made on a day-to-day or hour-to-hour basis and where the amount of 
overtime varied with no discernible pattern. See also B-160165, Janu- 


ary 6, 1967, and B-160472, January 5, 1967, copies enclosed. 
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Your submission does not indicate the regularity with which assign- 
ments to regular checkpoints were made other than to state that agents 
are assigned more than one-half of their workdays to the checkpoints 
and that assignments are posted 3 to 4 days in advance. We under- 
stand, however, that an agent is often assigned to work at a check- 
point on successive days and may be assigned to such duty for a full 
workweek or longer. In view of those facts, we believe that the particu- 
lar days on which agents are assigned to checkpoints are regularly 
scheduled ; further, the facts show that the time involved in traveling 
to and from those points and in performing preliminary and postlim- 
inary duties is reasonably constant and susceptible of being determined. 
These circumstances in themselves establish, in accordance with our 
holding in 48 Comp. Gen. 334, swpra, that the functions performed 
before and after the regular 8-hour tours of the agents concerned in- 
volved “regularly scheduled” duty. In view of the information now 
presented it is apparent that the determination of our Claims Division, 
as referred to above, which was based on the assumption that the over- 
time involved was uncontrollable cannot be sustained. 

The authority for compensation for regular overtime, 5 U.S.C. 5542, 
provides in pertinent part as follows: 


§ 5542. Overtime rates ; computation. 

(a) Hours of work officially ordered or approved in excess of 40 hours in an 
administrative workweek, or (with the exception of an employee engaged in pro- 
fessional or technical engineering or scientific activities for whom the first 40 
hours of duty in an administrative workweek is the basic workweek and an 
employee whose basic pay exceeds the minimum rate for GS-10 for whom the 
first 40 hours of duty in an administrative workweek is the basic workweek) in 
excess of 8 hours in a day, performed by an employee are overtime work and 
shall be paid for, except as otherwise provided by this subchapter, at the following 
rates: 


The questions which you pose indicate that the time involved in 
travel between headquarters and the checkpoints and in performing 
the ministerial duties at headquarters qualifies as authorized or ap- 
proved overtime hours of work. 

With respect to the payment of premium compensation for the travel- 
time involved, subchapter V of Chapter 55 of Title 5 of the U.S. Code, 
including both sections 5542 and 5545, requires that traveltime meet 
the criteria set forth at 5 U.S.C. 5542(b) (2) which provides as follows: 


(2) time spent in a travel status away from the official-duty station of an 
employee, is not hours of employment unless— 


(A) the time spent is within the days and hours of the regularly scheduled 
administrative workweek of the employee, including regularly scheduled 
overtime hours ; or 

(B) the travel (i) involves the performance of work while traveling, 
(ii) is incident to travel that involves the performance of work while 
traveling, (iii) is carried out under arduous conditions, or (iv) results from 
an event which could not be scheduled or controlled administratively. 


522-985 O - 74 - 23 
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In regard to the agent’s responsibilities while traveling, you state: 


* * * While driving to the checkpoint, and later towards the close of 
the work day, driving from the checkpoint to headquarters the Agent is required 
to keep a lookout for suspected illegal aliens and to interrogate them. He is 
also notified by headquarters, on the radio, to stop and render interpreting 
service between Highway Patrol officers or policemen and their Spanish-speaking 
detainees * * *, 

Inasmuch as the agents’ regular duties involved the search and 
apprehension of illegal aliens, the performance of essentially those 
duties while traveling to and from a regular checkpoint must be 
considered as the performance of work for purposes of section 
5542(b) (2). 41 Comp. Gen. 82 (1961). This is in keeping with infor- 
mation received from the Immigration and Naturalization Service 
to the effect that they regarded the traveltime involved as work 
although they considered it work for purposes of determining the 
number of hours of uncontrollable overtime performed by each agent 
and thus his entitlement to premium compensation under 5 U.S.C. 
5545(c) and section 550.154 of the Civil Service Regulations. 

For the reasons stated the time in travel as well as the time spent 
in preliminary and postliminary duties may be regarded as regularly 
scheduled overtime compensable under 5 U.S.C. 5542. Your questions 
are answered accordingly. 

We note that, in addition to the above-discussed preliminary and 
postliminary duties and travel, agents are expected to complete 
the processing of cases and handle other enforcement duties which 
arise after their regular tours of duty have ended. They are thus 
required from time to time to work beyond the end of the scheduled 
shifts. Unlike the preliminary and postliminary duties and travel- 
time discussed above, work of this nature qualifies as administratively 
uncontrollable under 5 U.S.C. 5545(c) and the criteria discussed above. 
Whether that work is “substantial” as required by 5 U.S.C. 5545(c) 
and, if so, the rate of premium compensation which may be author- 
ized pursuant to the Civil Service Regulations, 5 CFR 550.151-164, 
cannot be ascertained from the information contained in your sub- 
mission. We point out, however, that if such uncontrollable overtime 
meets the criteria prescribed, payment for that time under 5 U.S.C. 
5545(c) and for regularly scheduled overtime under 5 U.S.C. 5542 
incident to duty at the regular checkpoints is not precluded. 

In that connection the following Court of Claims comments in 
Burichv. United States, supra, at page 145 are applicable: 

Based upon the foregoing, it is evident that premium compensation and regu- 
larly scheduled overtime relate to independent, mutually exclusive, methods 
for compensating two distinct forms of overtime work. The statute authorizes 
premium compensation where the hours of duty cannot be controlled adminis- 
tratively ; it provides this in lieu of all other forms of premium compensation (i.e., 


compensation for night and holiday work) ewcept for regularly scheduled over- 
time duty. Thus, the statute does not preclude an employee from receiving regular 
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(hourly) overtime pay in addition to premium pay, but he cannot claim both for 
the same work. Neither may he claim hourly compensation for administratively 
uncontrollable overtime. Under the terms of this statute, administratively un- 
controllable overtime falls clearly outside the scope of regularly scheduled 
overtime. This distinction plaintiff fails to bear in mind. 

If the administratively uncontrollable duties which agents have per- 
formed without regard to the 2 hours overtime performed in connec- 
tion with a day’s assignment to a regular checkpoint are found either 
not to qualify for a premium compensation under 5 U.S.C. 5545 
(c) or to justify a lower rate of premium pay than that which has 
been paid the resulting excess amounts received as compensation for 
administratively uncontrollable overtime should be set off against 
regular overtime compensation which is found to be payable under 
this decision. 


[ B-119969 J 


Courts—Jurors—Fees—Government Employees in State Courts— 
Travel Expenses in Lieu of Fees 

When jury services are performed in the courts of Calvert, Charles, Prince 
George’s, and St. Mary’s counties in the State of Maryland by Federal employees 
who are granted court leave pursuant to 5 U.S.C. 6322(a), and are required under 
5 U.S.C. 5515 to turn over jury fees for credit against salary payments for the 
periods of court leave, the expense money received as authorized by article 51, 
section 19(f) of the Maryland Code may be retained by such employees on the 
basis the moneys received are traveling expenses within the contemplation of 
section 12 of article 51 of the Code rather than jury fees and as traveling ex- 
peuses the payments are not within the purview of 5 U.S.C. 5515. 

To the Assistant Director (Administration), United States Infor- 


mation Agency, December 6, 1972: 


We refer to your letter dated September 26, 1972, requesting our 
decision regarding the treatment to be accorded those payments re- 
ceived by employees of the United States Information Agency 
(USIA) for jury service in the courts of Calvert, Charles, Prince 
George’s and St. Mary’s counties, in the State of Maryland, in view of 
certain recent amendments to the Maryland Code. 

You state that effective July 1, 1972, article 51, section 19(f), of 

the Maryland Code was amended to read as follows: 
19(f) In Calvert, Charles, Prince George’s and St. Mary’s counties, jurors shall 
in lieu of a jurors (sic) salary receive $10.00 as expense money for each day in 
attendance at a court as jurors, covering service up to the hour of six o’clock 
p.m. on any day. An additional sum of five dollars shall be paid as expense 
money if the service on any day extends beyond six o’clock p.m., and up to nine 
o’clock p.m. A second additional sum of five dollars as expenses shall be paid if 
the service on any day extends beyond nine o’clock p.m. 

Prior to the July 1, 1972, amendment, article 51, section 19(f) of 
the Maryland Code stated that— 


(£) In Calvert, Charles, Prince George’s and St. Mary’s counties, jurors shall 
receive ten dollars for each day in attendance at a court as jurors, covering 
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service up to the hour of six o’clock p.m. on any day. An additional sum of five 
dollars shall be paid if the service on any day extends beyond six o’clock p.m, and 
up to nine o’clock p.m. A second additional sum of five dollars shall be paid if the 
service on any day extends beyond nine o’clock p.m. 

The primary question presented is whether payments made under 
the authority of section 19(f), as amended, to USIA employees serv- 
ing as jurors on court leave granted pursuant to 5 U.S. Code 6322(a) 
may now actually be considered as being for expenses rather than for 
services rendered so as to not require such amounts to be turned into 
the agency as credits against salary payments for the periods of court 
leave. 

5 U.S.C. 5515 concerning crediting amounts received by Federal 
employees for jury service in State courts provides as follows: 

An amount received by an employee as defined by section 2105 of this title or 
an individual employed by the government of the District of Columbia for ‘jury 
service in a State court for a period during which the employee or individual is 
entitled to leave under section 6322 of this title shall be credited against pay 
payable by the United States or the District of Columbia to the employee or 
individual. 

Under the above-quoted section it is mandatory that the amounts 
received from a State for jurors’ fees be credited against the amount 
of compensation payable by the United States for such period of 
absence. 

Under our decisions we do not require a Federal employee who has 
served as a juror in a State court to remit to the Federal Government 
that part of the compensation he receives from the State to cover 
traveling expenses where it is clear that a specific amount is received 
for such purpose. We have also allowed payment of jury fees to Fed- 
eral employees serving as jurors in a State court on nonworkdays, in- 
cluding holidays. See 27 Comp. Gen. 293 (1947); 37 zd. 695 (1958) 
and 45 id. 251 (1965). Also, jury fees may be retained by the Federal 
employee when the jury service occurs during a period when the em- 
ployee is in a nonpay status. 24 Comp. Gen. 450 (1944). 

Section 12, the general provision covering compensation of jurors, 
of article 51 of the Maryland Code, provides in pertinent part as 
follows: 

§ 12. Compensation of jurors. 

A juror shall receive such compensation and/or reimbursement for expenses 
of travel incident to jury service as may be now or hereafter provided by law 
* * * [Italic supplied. ] 

We have been informally advised that the proposal to amend sec- 
tion 19(f) was initially introduced by the Prince George’s county 
delegation. The original text of such amendment, which was reported 
out of the House Ways and Means Committee, read as follows: 

In Calvert, Charles, Prince George’s, and St. Mary’s counties, jurors shall 


receive $10.00 for expenses for each day in attendance at a court as jurors cover- 
ing service up to the hour of six o’clock p.m. on any day. An additional sum of 
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$5.00 shall be paid as expenses if the service on any day extends beyond six 
o’clock p.m. and up to nine o’clock p.m. A second additional sum of $5.00 shall 
be paid if the service on any day extends beyond nine o’clock p.m. 

When considered by the House, that body chose to modify the re- 
ported amendment so as to read as is now contained in the new sec- 
tion 19(f), quoted above. 

We have further been informally advised that the purpose for seek- 
ing the subject amendment was to alleviate those problems encountered 
by residents of such county who are Federal employees. The difficulties 
referred to were those accruing out of the application of 5 U.S.C. 5515, 
discussed above. 

In such light an amendment was sought to the cognizant section 
of the Maryland Code (section 19(f) ) in such a way that any monies 
received by residents of Prince George’s county for jury service in a 
local court would be considered as being for travel expenses. In the 
cases of those individuals serving as jurors who are Federal em- 
ployees, the net effect would be to exempt the monies received for such 
services from the purview of 5 U.S.C. 5515. 

Our analysis of the legislative history of section 19(f), as amended, 
is to the effect that it was the clear intent of the Maryland General 
Assembly that any monies received by residents of the subject counties 
for juror service in a local court be regarded as being for travel ex- 
penses rather than for juror fees. Both the original and final versions 
of the amendment to section 19(f) support this viewpoint. 

Moreover, we feel that payment on a flat fee basis for travel ex- 
penses as is provided by section 19(f) would be within the intent of 
section 12, swpra. It follows that any monies received under the au- 
thority of article 51, section 19(f) of the Maryland Code may now be 
retained by employees on the basis that such amounts are for traveling 
expenses rather than jury fees. 


[ B-175364 J 


Transportation—Vessels—American—Cargo Preference—Towage 
of Empty Barge 


The prohibition in 10 U.S.C. 2631, the Cargo Preference Act of 1904, as amended, 
to the effect that “only vessels of the United States or belonging to the United 
States may be used in the transportation by sea of supplies bought for the Army, 
Navy, Air Force, or Marine Corps,” does not apply to the towage of an empty 
barge by a foreign-flag tug since the tug is not a supply item and the language 
of the act as well as court cases which distinguish between contracts of affreight- 
ment and contracts for tonnage services indicate the preference granted United 
States vessels by the 1904 Cargo Preference Act is limited to transportation by 
sea of military supplies under contracts of affreightment and the preference 
does not extend to towage of empty vessels under ordinary towage contracts. 
Therefore the payment under a towage contract from appropriated funds was 
proper. 
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To Galland, Kharasch, Calkins & Brown, December 6, 1972: 

We refer to your letter of June 22, 1972, and earlier letters, on behalf 
of the Dillingham Corporation of Honolulu, protesting award by the 
Military Sealift Command of a contract under which towage of an 
empty barge belonging to the United States Navy would be performed 
by a foreign-flag tug. It is your view that use of the tug is unlawful 
under 10 U.S. Code 2631. The section provides : 

Only vessels of the United States or belonging to the United States may be 
used in the transportation by sea of supplies bought for the Army, Navy, Air 
Force, or Marine Corps. However, if the President finds that the freight charged 
by those vessels is excessive or otherwise unreasonable, contracts for trans- 
portation may be made as otherwise provided by law. Charges made for the 
transportation of those supplies by those vessels may not be higher than the 
charges made for transporting like goods for private persons. (Act of April 28, 
1904, ch. 1766, 33 Stat. 518, as amended, 70A Stat. 146, 10 U.S.C. 2631.) 

The award in question was made pursuant to MSC Request for 
Proposals No. N0003372R0020, dated February 14, 1972. The request 
for proposals is subtitled “Towage Service” and requests offers for 
towage of a nonpropelled refrigerator barge (BR-6668) from Manila 
to Rio Vista, California. The typewritten text of the request asks for 
offers of “U.S. Flag tugs” but a handwritten interlineation between 
the words “U.S. Flag” and the word “tugs” inserts the words “AND 
F.F.” in printed capitals, presumably indicating that offers are re- 
quested for either U.S.-flag tugs or foreign-flag tugs. 

Dillingham Corporation, through Hawaiian Tug and Barge Com- 
pany, submitted an offer of a U.S.-flag tug at a cost of $95,000. Award 
of the contract was made to Lasco Shipping Company of Portland, 
Oregon, for use of a foreign-flag tug at a price of $64,665, the lowest 
price obtained under the request for proposals, and the contract report- 
edly has been executed. 

In your letter of March 3, 1972, you ask that we investigate the 
regularity and sufficiency of the interlineation purporting to open the 
bidding to tugs of foreign registry. While it would have been prefer- 
able that the typewritten text of the request for proposals show that 
it was directed to both U.S.-flag and foreign-flag tugs, we think the 
handwritten notation was not so confusing as to mislead prospective 
offerors. Furthermore, since the request clearly reserved the right to 
the Government to reject any or all offers, and since the award actually 
made was in the form of a negotiated contract purportedly entered 
into under appropriate procurement regulations, we do not believe that 
the notation prejudiced the rights of prospective offerors so as to 
vitiate the procurement if it was otherwise correct. The real question, 
of course, is whether the procurement was in violation of the 1904 act. 

It is your view that for the purposes of the proposed tow the barge 
is not itself an instrumentality of transportation but a piece of Navy 
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cargo; i.e., a supply item of the Navy. From this premise, you argue 
that the towing tug is the transporting vessel and under the quoted 
statute must be a vessel of the United States unless findings are made 
that will trigger statutory exceptions. 

Counsel for MSC takes the position that the 1904 act does net apply 
to a contract for towage of an empty barge and argues that the term 
“supplies” does not include barges and other vessels. Counsel points 
out that the definitions section of Title 10, section 101, defines “sup- 
plies” as including “material, equipment, and stores of all kinds.” The 
term “equipment” is not defined in the section. However, in the pro- 
curement chapter of Title 10, Chapter 137, section 2303(b) provides 
that the chapter covers all property (other than land) including, 
among other listed specific classes of property, “vessels” and “equip- 
ment.” Since “vessels” and “equipment” are separately listed as classes 
of property covered by the procurement chapter, and since the term 
“vessels” is not specifically included in the definition of “supplies” in 
the definitions section of Title 10, it is concluded that the word “sup- 
plies,” as used in the 1904 Cargo Preference Act, does not include 
vessels. 

We are not convinced that the term “supplies,” as used in the 1904 
Cargo Preference Act, excludes vessels if they are vessels capable of 
being transported by sea under transportation contracts envisaged by 
the statute. As originally enacted, the statute covered “supplies of any 
description” and the plain meaning to be accorded such words would 
seem to be broad enough to include some classes of vessels. 

The first sentence of the statute provides that only vessels of the 
United States or belonging to the United States may be used in the 
transportation by sea of supplies bought for the Army, Navy, Air 
Force, or Marine Corps. Under the contract in question, the barge 
surely would be transported by sea in the sense that it would be towed 
from one port to another and we think it conceivably could be con- 
sidered to be a “supply” bought for the use of the Navy. However, the 
further language of the statute indicates that the reference in the first 
sentence to transportation by sea of supplies bought for the Army, 
Navy, Air Force, or Marine Corps is to transportation by sea under 
contracts of affreightment and not to transportation by sea under 
contracts for ordinary towage. 

The second sentence of the act provides that if the President finds 
that the freight charged by United States vessels is excessive or unrea- 
sonable, contracts for transportation may be made as otherwise pro- 
vided by law. It is noteworthy that the statutory phrase is “freight 
charged” and not “freight or towage charged,” and that the phrase 
used in the original act was “rates of freight charges by said vessels.” 
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Finally, the last sentence of the act, the so-called McCumber Amend- 
ment, provides that charges—and in light of the preceding sen- 
tence this can only mean freight charges—made for the transportation 
of those supplies by those vessels may not be higher than the charges 
made for transporting like goods for private persons. It would be 
extremely difficult, if not impossible, to apply the amendment provision 
in the case of contracts for towage because towage charges usually are 
lump-sum charges determined in relation to all the peculiar facts 
and circumstances surrounding a given tow, including such factors as 
the amount of steaming required to reach the tow, the possibility or 
probability of a return tow, etc. On the other hand, freight charged 
under contracts of affreightment is usually computed at some weight 
or measurement rate basis related to the amount of cargo carried or 
the amount of space occupied by the cargo, and thus it would be a rela- 
tively simple matter to determine whether the freight charged the 
Government for a particular cargo is the same as, or greater than, the 
freight that would be charged a private person for transportation of 
like cargo. 

Towage is said to be the employment of one vessel to aid in the 
propulsion or to expedite the voyage of another where there is no 
circumstance of peril, such service being rendered pursuant to con- 
tract. P. Dougherty Co. v. United States, D.C. Del., 1951, 97 F. Supp. 
287, 291. The word “towage” means both the act of towing and the 
price paid for towing. Webster’s New International Dictionary, See- 
ond Edition. A “towage service” is said to be one which is rendered 
for the mere purpose of expediting a vessel’s voyage without reference 
to any circumstance of danger. Kittelsaa v. United States, D.C. N.Y., 
1948, 75 F. Supp. 845, 846; Sacramento Nav. Co. v. Salz, 273 U.S. 326 
(1927) ; The Roanoke, D.C. Cal., 1913, 209 F. 114, 115. 

On the other hand, it is said that a contract to transport goods con- 
stitutes a contract of “affreightment,” although there is towage service 
connected therewith. The Nettie Quill, D.C. Ala., 1903, 124 F. 667, 670, 
Sacramento Nav. Co. v. Salz, 273 U.S. 326 (1927). And the word 
“freight” is defined as the price paid for transportation of goods. 
Webster’s New International Dictionary, Second Edition. The cases 
of Hartford Accident & Indemnity Co. v. Gulf Refiining Co., D.C. La., 
1954, 127 F. Supp. 469, 475, and The Independent, C.C.A. La., 1941, 122 
F. 2d 141, 148, serve to illustrate the difference between a contract 
of affreightment and a contract of towage. 

In the Hartford case, a contract to transport petroleum products 
in barges towed and owned by the promissor was held to be not a 
contract of “towage” but a contract of “affreightment” with a private 
carrier, to which rules as to negligence of a tug owner under a con- 
tract of towage are inapplicable. But in the case of 7’he Independent, 
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it was held that a contract whereby a towing company agreed to lease 
barges to an oil company at a certain rate per month and to furnish 
a tug to tow the barges at a certain rate for each trip, and whereby no 
receipt or bill of lading was issued by the towing company and the 
oil company retained custody and control of the oil until it was de- 
livered to its customer, was one of “charter” of barges and a separate 
contract for towing whenever called upon to do so, and was not a 
contract of “affreightment.” No case has come to our attention where 
towage of an empty vessel was held to constitute transportation of 
goods under a contract of affreightment. 

The difference between contracts of affreightment and contracts 
of towage is illustrated by numerous cases involving constructions 
of the Harter Act, which was enacted over a decade before passage 
of the 1904 Cargo Preference Act. The Harter Act reads, in relevant 
part: 

If the owner of any vessel transporting merchandise or property to or from any 
port in the United States of America shall exercise due diligence to make the 
said vessel in all respects seaworthy and properly manned, equipped, and sup- 
plied, neither the vessel, her owner or owners, agent, or charterers, shall become 
or be held responsible for damage or loss resulting from faults or errors in navi- 
gation or in the management of said vessel * * *. (Act of February 13, 1893, 
e. 105, Section 3, 27 Stat. 445, 46 U.S.C. 192.) 

The limitation of liability contained in this act has been held 
by the courts to apply only to contracts of affreightment. Thus, where 
the contract with the towing vessel was one for delivery of cargo under 
a contract of affreightment, the limitation of liability was upheld. 
The Nettie Quill, D.C. Ala., 1903, 124 F. 667; Sacramento Nav. Co. v. 
Salz, 273 U.S. 326 (1927). But where the contract was one for ordinary 
towage, the limitation of liability was denied. The Murrell, D.C. 
Mass., 1911, 200 F. 826; The Coastwise, D.C. Mass., 1915, 230 F. 505, 
509. 

In addition to the distinction between contracts of affreightment 
and contracts of towage drawn by the Harter Act cases, a further 
distinction between the towing of vessels and the transportaton of 
merchandise by water is illustrated by the cabotage laws, 46 U.S.C. 
316 and 46 U.S.C. 883, the former pertaining to towage of vessels in 
coastwise waters of the United States and the latter pertaining to 
the transportation of merchandise in similar waters. The precursors 
to these current statutes were enacted before the 1904 Cargo Prefer- 
ence Act, that is, the Act of July 18, 1866, c. 201, Section 21, 14 Stat. 
183, and Act of February 17, 1898, c. 26, Section 1, 30 Stat. 248, and 
it must be concluded that the legal distinction between contracts for 
ordinary towage and contracts for transportation of merchandise was 
known to the Congress at the time the 1904 Cargo Preference Act was 
enacted. 
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For the reasons stated, we believe the preference granted United 
States vessels by the 1904 Cargo Preference Act is limited to trans- 
portation by sea of military supplies under contracts of affreightment 
and does not extend to towage of empty vessels under ordinary towage 
contracts. The contract here in question clearly was one of towage 
and we believe therefore that payment of the contract price from 
appropriated funds was proper. 


[ B-175252 J 


Printing and Binding—Purchases From Other Than Public 
Printer—Commercial Sources v. Professional Societies 


The award of a contract to a consortium of the American Institute of Physics 
and the American Chemical Society by the National Bureau of Standards for 
the publication and marketing of physical and chemical reference data using com- 
pilations presented in camera-ready form by the National Standard Reference 
Data System is not in conflict with the objectives of the Standard Reference 
Data Act to “make critically evaluated reference data readily available to 
scientists, engineers and the general public” since neither the language of the 
act nor its legislative history evidences the use of commercial publishing houses 
is required. Moreover, even though professional societies were treated separately 
in negotiation, the award was not violative of the competition required by sec- 
tion 1-1.301-1 of the Federal Procurement Regulations since requests for pro- 
posals were issued to commercial houses and all proposals received were properly 
evaluated. 


Contracts—Protests—Timeliness 


Since the United States General Accounting Office (GAO) bid protests regu- 
lations in effect prior to February 7, 1972, the effective date of the “Interim Bid 
Protest Procedures and Standards,” did not set a specific limitation for the 
filing of protests, a contractor who protested the July 29, 1971, award of a con- 
tract to the contracting agency on December 1, 1971, which was denied Febru- 
ary 16, 1972, may have the subsequent protest filed with GAO within 5 days 
of notification of adverse agency action considered timely filed under the bid 
protest procedures made effective February 7, 1972, 4 CFR 20.2(a). 


To Cadwalader, Wickersham and Taft, December 7, 1972: 
Further reference is made to your letter dated February 16, 1972, 
and subsequent correspondence, on behalf of John Wiley & Sons, Inc. 
(Wiley), protesting the award of contract No. 1-35956 to a con- 
sortium of the American Institute of Physics and the American Chem- 
ical Society (AIP/ACS) by the National Bureau of Standards 
(NBS), Department of Commerce. The contract is for the publica- 
tion and marketing of physical and chemical reference data, during 
the calendar years 1972 and 1973, using compilations presented in 
camera-ready form by the National Standard Reference Data System. 
The intial issue for our consideration is whether this protest should 
be dismissed as untimely. In June 1971, NBS decided to contract with 
AIP/ACS instead of a commercial publishing house, such as Wiley. 
By letter of June 24, 1971, and an undated letter of about June 30, 
1971, Wiley was advised that NBS was establishing a publishing 
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arrangement with AIP/ACS. This contract was executed on July 29, 
1971. There was no communication from Wiley regarding the award 
for 5 months after this notification. On December 1, 1971, Wiley pro- 
tested to the Department of Commerce against the award to AIP/ 
ACS. Discussions concerning the protest were held in December 1971 
and January 1972, and on February 16, 1972, the protest was denied 
by the contracting agency. You filed a protest with this Office on 
the same day. 

This protest presents no argument which could not have been known 
upon the execution and public availability of the AIP/ACS contract 
in July 1971. However, we recognize that our bid protest regula- 
tions in effect in 1971 set no specific time limits for the filing of such 
protests which, if exceeded, could result in the dismissal of a subse- 
quent protest to our Office. On December 23, 1971, our Office promul- 
gated the “Interim Bid Protest Procedures and Standards” which 
are applicable to protests received by our Office on and after Febru- 
ary 7, 1972. Wiley’s protest to our Office was made within 5 days of 
notification of adverse agency action and, therefore, is timely under 
these procedures and standards. 4 CFR 20.2(a). 

Your initial basis for protest is that in enacting the Standard Ref- 
erence Data Act, 15 U.S. Code 290, 290a-f (hereafter “the act”), “* * * 
the Congressional purpose was to achieve * * * dissemination [of data 
compiled and evaluated under the act] by using private publishing 
houses.” You contend that the award to a consortium of two profes- 
sional societies is in conflict with this congressional purpose and ex- 
cludes commercial publishing houses “from a role the Act specifically 
sought to give them.” 

The need which the act seeks to fulfill has been described as follows: 

[The act], which was enacted on July 11, 1968, established within the Depart- 
ment of Commerce a standard reference data system to be administered by the 
National Bureau of Standards. The act declared the policy of the Congress to 
make critically evaluated reference data readily available to scientists, engineers, 
and the general public. To carry out this policy, the Secretary of Commerce was 
directed to provide or arrange for the collection, compilation, critical evaluation, 
publication, and dissemination of standard reference data. 

In essence, the standard reference data system seeks to deal with one aspect 
of the broad science information problem by producing and disseminating com- 
pilations of critically evaluated data on the physical and chemical properties of 
materials. This includes, for example, measurements of the amount of energy 
released when chemical elements combine to form new compounds, or the ability 
of various substances to conduct electricity or heat under certain conditions. 
The boiling point of a liquid, the mass of an atom, the amount of heat released 
when a given substance burns, the rate at which an undesirable pollutant decom- 
poses in water—these are examples of the kind of quantitative numerical data 
that are focused on. Since substances behave the same way in Laboratory B as 
they do in Laboratory A, such data, once accurately measured, can be used over 
and over by scientists and engineers throughout the world. When data of this 
kind are extracted from the technical literature of the world, evaluated by a 


specialist, and compiled for convenient use, we call them “Standard Reference 
Data.” 
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The significance of the standard reference data can be illustrated by under- 
standing the process by which measurements of the properties of substances are 
made ayailable to scientists and engineers, Property measurements are produced 
as a result of the research done by millions of scientists and engineers throughout 
the world, and are published in various scientific journals and reports. Therefore, 
while these data are available to anyone who is prepared to search the literature 
to find them, it is quite often difficult to locate a specific number or value in the 
millions of pages of scientific literature. Of equal importance is the fact that once 
the number or value is located, it is difficult to determine just how reliable such 
information is. Only a specialist in the field can tell which number is most likely 
to be correct, and it is these specialists who, working with the National Bureau 
of Standards, select a single value or range of values as the best or “standard” 
value to be incorporated in the standard data system. The data may then be used 
with maximum confidence, and scientists and engineers may depend upon the 
reliability of the measurements without having to again conduct the experiments. 

Standard reference data are used daily as basic reference materials by scien- 
tists and engineers in Government, industry, and universities, and ‘are necessary 
for such diverse fields as transportation, electronics, construction, and the manu- 
facturing of commercial goods, medicines, and _products. (House of Representa- 
tives : H. Rept. No. 92-974, 92d Cong., 2d sess. 4-5 (1972) ). 

Thus, the objective of the act is to “make critically evaluated refer- 
ence data readily available to scientists, engineers and the general pub- 
lic.” 15 U.S.C. 290. In order to accomplish this purpose, the Secretary 
of Commerce is authorized and directed (15 U.S.C. 290b) : 

* * * to provide or arrange for the collection, compilation, critical evaluation, 
publication, and dissemination of standard reference data. 


Section 5 of the act (15 U.S.C. 290d) states in pertinent part: 


Standard reference data conforming to standards established by the Secretary 
may be made available and sold by the Secretary or by a person or agency desig- 
nated by him. To the extent practicable and appropriate, the prices established 
for such data may reflect the cost of collection, compilation, evaluation, publica- 
tion, and dissemination of the data, including administrative expenses * * *. 
{Italic supplied. ] 


Section 6(a) of the act (15 U.S.C. 290e(a)) authorizes the Secretary 
to receive copyright on behalf of the United States in any standard 
reference data which he prepares or makes available and he “may 
authorize the reproduction and publication thereof by others.” [Italic 
supplied. ] 

Thus, we do not find an express provision in the act requiring the 
use of commercial publishing houses in the dissemination of the data. 
We agree with the administrative position that, on its face, the act 
commits certain discretion to the Secretary of Commerce in that the 
standard reference data can be made available and sold by the Secre- 
tary or by a person or agency he may designate, and that he may make 
the data available or authorize the reproduction thereof by others. 

We now turn to the legislative history of the act to discern whether 
“o, person or agency designated by him” and “by others” in sections 5 
and 6(a) of the act, respectively, were intended by Congress (insofar 
as private publishers are concerned) as exclusive references to com- 
mercial publishing houses, or whether these terms include other orga- 
nizations such as professional societies. 
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On June 28 through 30, 1966, hearings were held before the Sub- 
committee on Science, Research, and Development, of the House Com- 
mittee on Science and Astronautics, on a bill (H.R. 15638, 89th Cong., 
2d sess., superseded by H.R. 16897) prior to the one (H.R. 6279) 
eventually enacted as the Standard Reference Data Act. The prior bill 
contained the same language as that quoted above from 15 U.S.C. 290d 
and 290e(a). The first witness before the subcommittee was Dr. Donald 
Hornig, Director, Office of Science and Technology. In discussing the 
effort required to support the proposed Standard Reference Data Sys- 
tem (SRDS), Dr. Hornig stated (pages 6 and 7 of the hearings) : 


The level of activity should be one which will result in a viable program ; that 
is, one where the solutions or rate of improvement at least exceed the rate of 
growth of the problem or activity. The projections that the National Bureau of 
Standards has made, which you will hear about from them, to attain a fully 
operational level are consonant with my own experience in dealing with this kind 
of data and my feelings as to a viable level of effort. 

It would take time to build to such a level due to organizing and staffing 
requirements and the limited number and availability of qualified people. The cost 
of such a program would be small compared to the research and development 
effort itself. In my judgment, it is still premature to decide that the Federal 
xyovernment will operate at least all of the information distribution part of the 
standard reference data system in all its aspects and forms. Perhaps the private 
publishing industry would be willing to undertake a large share of the informa- 
tion dissemination responsibility. Professional scientific and engineering societies 
may also wish to participate. [Italic supplied. ] 


Dr. Hornig continued in his prepared remarks (page 9) : 
> > 


* it is not expected that the Federal departments and agencies would oper- 
ate the national information systems, aithough in some cases they might. The 
SRDS enlists the cooperation of all sectors of our scientific and technical com- 
munity in this planning, support and operation of the system. IJ consider it very 
important to encourage and support the information-handling activities in the 
private sector. [Italie supplied. ] 


At the conclusion of Dr. Hornig’s prepared remarks, the following 
colloquy occurred with the subcommittee Chairman, Mr. Daddario 
(pages 10 and 11): 


Mr. Dappario. Thank you, Dr. Horning. 

I have a question that involves the idea that you express at the bottom of page 
7. You say: 

I consider it to be very important to encourage and support the information 
handling activities in the private sector. 

Could you give this committee an idea as to what you mean, and how you think 
it might develop? 

Dr. Horniae. Well, for instance, and I am now speaking of information in gen- 
eral, rather than just the Standard Reference Data System, the chemical litera- 
ture is published by the American Chemical Society. I don’t know the exact 
count, but they publish some 15 or so different journals in various areas of 
chemistry. 

In physics there is the American Physical Society that publishes the original 
literature. The American Biological Society publishes biological literature. The 
Engineering Society publishes engineering journals. So these are all private ac- 
tivities. In fact, the primary scientific literature publication is entirely in private 
hands. But they have great difficulties. There are many problems of coordination. 

The most difficult one is—I mean information that is published in the chemical 
literature—how does it get into the hands of an engineer who doesn’t read the 
very specialized publications of the Chemical Society, for example. This is what 
produces the problem. 
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So we have very many journals, but most practicing engineers and very few 
scientists, even if they read 20 or 30 journals a month, can even dent the total 
amount of literature publication. 

Then there are many inventions to deal with this. The Chemical Society, for 
example, publishes something called Chemical Abstracts. The Physical Society 
publishes Physics Abstracts. These are attempts to publish small abstracts of the 
journals and classify them by author, subject, and so on, so people can find them. 
Weli, the number of abstracts gets so excessive that they then publish annual 
indexes to the abstracts. 

They used to publish 10-year indexes to the indexes but now the volume of data 
has gotten so great that the Chemical Society has simply decided it can’t publish 
any more decennial indexes. It is just overwhelmed. It can’t afford it. 

The question is they are giving up. So we are working together. There is 
now a program between the Science Foundation, the National Institutes of 
Health, the Department of the Army, and Chemical Abstracts to work on means 
of developing computerized ways of handling this information. So this is an 
example of Federal-private cooperation. This indexing is absolutely essential 
because otherwise the people who need it, who are the engineers, the people in 
industry, the people in universities, won’t have access to the work we have paid 
quite a lot of money for. 

Mr. DAppaArrIo. You see nothing in this bill which would bar the private sector 
from participating in this activity ? 

Dr. Horntia. Oh, no. There are, of course, excellent examples in the past of the 
cooperation of the Bureau of Standards with the American Petroleum Institute 
in putting together critical data (thermodynamic data), the data on hydrocar- 
bons. It was the Petroleum Institute which collected the standard samples of 
hydrocarbons from which the data were taken—that made the compilation. So 
there are many examples of cooperation. 


A subsequent witness was Dr. J. Herbert Hollomon, Assistant Sec- 
retary of Commerce for Science and Technology. During Dr. Hollo- 
mon’s testimony, Congressman Vivian inquired whether the standard 
reference data should not be published by the Government Printing 
Office. This exchange followed (page 51) : 


Mr, Vivian. It seems to me the question of whether all Government publica- 
tions should go through the Government Printing Office at all is itself a ques- 
tion, because there are pretty stringent laws already existing requiring that they 
be published through the Government Printing Office. 

Mr. Dapparro. If you would yield, the example you have given, Dr. Hollomon, 
the means to get that done seems already to be available to you. 

Dr. Hottomon. How? 

Mr, Fexiton. Under contract. 

Dr. Hottomon. If we did all that work under contract, that would be so. But 
if the work happened to be done in the Bureau of Standards— 

Mr. Ferron. I thought most of this work was going to be done out-of-house 
by experts in the field. 

Dr. Hottomon. Both. We intend to do both. It depends on whether we have 
the expertise. Other Government agencies can do likewise. For example, AEC 
does certain publications that meet their criteria and some are printed privately 
at this time. 


Another witness was Dr. Frederick Seitz, President, National Acad- 
emy of Sciences, who stated (pages 79-80) : 


Certainly the most notable effort to provide critical tables of standard reference 
data is the International Critical Tables of Numerical Data of Physics, Chemis- 
try, and Technology. * * *. 

The entire enterprise was made possible by the cooperation of the American 
Chemical Society and the American Physical Society, together with essential 
support from industry, which contributed funds totaling $200,000. This famous 
collection of numerical data was the result of cooperative efforts by some 400 
scientists in 18 different countries. Seven volumes with a total of approximately 
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3,500 pages were published in the years 1926-30, constituting the longest single 
compilation of critical data in the history of science up to that time. These 
volumes provided scientists and engineers with a compact set of authoritative 
tables giving them the data needed in their research, development, and engineer- 
ing activities. 


The next witnesses before the subcommittee were Curtis G. Ben- 
jamin, Chairman of the Board, McGraw-Hill Book Co., and W. Brad- 
ford Wiley, President of Wiley. At the inception of Mr. Benjamin’s 
testimony, the subcommittee Chairman, Mr. Daddario, and member, 
Mr. Waggonner, observed (page 87) : 


Mr. Dappario. Well, I am pleased to hear that, Mr. Benjamin, because during 
the course of the testimony it seemed to me there was some definite indication 
as to private participation and dissemination of the material. What the process 
to bring it about would be was not clear, which gave us concern here in the 
committee. You have recognized, I think, that this was the case. I am pleased 
that you have had this discussion. We will also, as a committee, look at this 
matter very carefully. I have indicated time and time again that we are not 
bound to the language of this bill. 

Mr. BenzAmin. Yes. Mr. Wiley will have a little more to say to this point 
specifically. 

Mr. Waaconner. Mr. Chairman, I don’t believe the testimony of yesterday does 
any more than show that it would be possible to contract with private industry. 
It doesn’t state any real intention of so doing. 

Mr. Dapparto. If you will recall, Mr. Waggonner, during the first day of testi- 
mony Dr. Hornig made some remarks about the participation by private publishers 
in the dissemination of the information. 


As shown above, Dr. Hornig’s statement was concerned with publica- 
tions of professional societies, which Congressman Daddario equated 
to private publishers. Further, Mr. Benjamin stated during the course 
of his testimony (page 96) : 


Mr. BENJAMIN. I will say this, and this follows Mr. Wiley’s statement. With 
our concern over this whole problem of Government monopoly of scientific and 
technical information, we technical publishers would prefer to have everything 
possible done outside of Government agencies. The prospect of inhouse programs 
of scientific and technical information—publishing programs—that would be di- 
rectly in competition with publishers, gives us nightmares. Mr. Wiley and I have 
served on the Science Information Council, in San Francisco, and a number of 
other Government committees, and we know how often this sort of thing is 
proposed, and it is knocked down usually one way or another. 

In general we say from [our] point of view everything possible should be done 
out of the Government agency. We would much prefer to see this done in a pro- 
fessional society than in a Government agency, because a professional society 
obviously has much more flexibility than a Government agency. It has flexibility 
in arranging publication and distribution, getting royalties, and this sort of 
thing. [Italic supplied.] 


Report No. 1836, of the House Committee on Science and Astro- 
nautics, which accompanied H.R. 16897 contained the following state- 
ment (page 8) : 


In those cases where the Secretary holds the copyright, he could enter into a 
contract with a commercial publishing organization providing the latter a license 
to publish and disseminate the data. In contracting for the publication of standard 
reference data by commercial publishers, the committee expects that the Secre- 
tary will take full advantage of competitive bidding and will seek the greatest 
monetary return for the Government, while at the same time endeavoring to 
have the data published at the lowest price consistent with the overall objectives 
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of the program, If the Government itself publishes the material under copyright, 
it may either sell the material under the authority of the bill or enter into a 
contract with a private distributor for the distribution, depending upon the 
best means for reaching the prospective users of such data. It should be pointed 
out, however, that this bill in no way modifies or supersedes the laws relating 
to public printing and documents codified in title 44, United States Code, and 
the regulations promulgated thereunder. 
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The bill passed the House but was not acted upon by the Senate 
during the 89th Congress. In 1967, Congressman Miller introduced 
H.R. 6279, which was identical to the prior bill except for a minor 
technical amendment. The report accompanying H.R. 6279 contained 
the same statement quoted immediately above from Report No. 1836 
(House of Representatives: H. Rept. No. 260, 90th Cong., 1st sess. 8 
(1967) ). Following its passage by the House, H.R. 6279 was referred 
to the Senate Committee on Commerce. The committee report wpon the 
bill spoke of “encouraging participation of private publishing houses 
to provide for the widest possible dissemination of reference data at 
minimum cost to the Government” (Senate: S. Rept. No. 1230, 90th 
Cong., 2d sess. 2 (1968) ), and referred (page 6) to the dissemination 
of some kinds of reference data by “private publishers” and “private 
channels.” The bill, as amended in a respect not relevant to this protest, 
was passed by the Senate on June 18, 1968. The House agreed to the 
Senate amendments on June 27, 1968, and the measure was approved 
on July 11, 1968. 

Our examination of the legislative history of the act leads us to 
the conclusion that it was the intention of Congress to vest the Secre- 
tary of Commerce with considerable discretion in the administration 
of the act. In addition, we do not find that Congress intended that all 
standard reference data be published and disseminated under contract 
with private, as opposed to governmental, organizations. In those 
instances where the data is to be made available through private 
sources, we agree with the observation of the Department of Com- 
merce that: 


* * * there is no language in the legislative history which may reasonably 

be construed to restrict the Secretary’s discretion requiring him to use only 
for-profit publishing companies or precluding him from using nonprofit associa- 
tions in the dissemination and sale of the data products. 
In summation, we do not find that the act or its legislative history 
supports the view that the terms “person or agency designated by him” 
and “by others” in sections 5 and 6(a) of the act, respectively, should 
be limited (as it relates to private publishers) to commercial publishing 
houses, such as Wiley, to the exclusion of professional societies. 

Furthermore, we observe that on two occasions subsequent to the 
execution of the AIP/ACS contract, representatives of the Depart- 
ment of Commerce testified before the House Subcommittee on Science, 
Research, and Development of the Committee on Science and Astro- 
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nautics, with reference to an extension of the authorization of appro- 
priation in the act (15 U.S.C. 290f). This is the same subcommittee 
which initially considered the proposed legislation which became the 
act. 


This subcommittee was informed of the AIP/ACS contract and, in 
the report accompanying the bill to authorize further appropriations 
(H.R. 13034), recognized the arrangement, without objection, in the 
following statement: 


As to the distribution of Standard Reference Data documents, since 1964, the 
Standard Reference Data Program has published forty three compilations of data 
in its primary series, the NSRDS-NBS series. The total number of documents 
produced on behalf of the Standard Reference Data System (including the 
NSRDS-NBS Series identified above, plus bibliographies, monographs, computer 
programs, expository publications and status reports) is 122. The total distribu- 
tion of all documents is estimated to be approximately 270,000 copies. 

Most of these documents have in the past been published and disseminated 
through the Government Printing Office. The National Bureau of Standards has 
recently formalized a cooperative program with the American Institute of Physics 
and the American Chemical Society under which these two organizations will 
handle the printing, distribution and marketing of a Journal of Physical and 
Chemical Reference Data. This Journal will be similar in appearance to other 
scientific journals. Initially, it will appear four times a year and will provide 
a minimum of 1200 pages of compilations of reference data. Compilations on 
individual subjects will probably also be available for individual purchase as 
hard-bound books. It is anticipated that this new form of publication will provide 
not only wider distribution of the output of the Standard Reference Data Pro- 
gram but a substantially higher level of actual use by the scientists and engineers 
who need this kind of technical information. (House of Representatives: H. 
Rept. No. 92-974, 92d Cong., 2d sess. 5 (1972) ). 


Tho Senate report accompanying H.R. 13034 is silent concerning the 
AIP/ACS contract. (Senate: S. Rept. No. 92-832, 92d Cong., 2d sess. 
(1972) ). The appropriation authorization was subsequently enacted. 
(Section 2 of the act of June 22, 1972, Pub. L. 92-317, 86 Stat. 234). 

You next contend that the award to AIP/ACS was violative of the 
requirement of competition contained in Federal Procurement Regu- 
lations (FPR) 1-1.301-1, and that request for proposals No. NBS- 
1089-71 (RFP -1089) to which several commercial publishing houses 
responded did not disclose that it was for informational or planning 
purposes, and was issued without a definite intention to award a con- 
tract. You maintain that failure to make an award under RFP —1089 
was, therefore, a violation of FPR 1-1.314. 

The record shows that NBS considers the Standard Reference Data 
Program to have three major objectives : 

1. To provide reliable reference data on physical and chemical properties. This 
involves retrieval of experimental measurements reported in the primary scien- 
tific literature, evaluation of these results by experts, and selection of recom- 
mended values with an estimate of their accuracy. 

2. Dissemination of these reference data in a form which will reach those sci- 
entists and engineers who need them. : 

3. Upgrading the quality of experimental measurements by pointing out sources 
or error and other defects in measurement techniques. If the general practice of 
measurement science and technology can be improved, there will be less need for 


costly evaluation of conflicting results, and the overall efficiency of the national 
investment in research and development will be raised. 


522-985 O - 74 - 24 
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The initial distribution channel for standard reference data was the 
Superintendent of Documents, Government Printing Office. However, 
it was concluded that the limited accessibility of this data provided 
little incentive for experienced scientists to voluntarily participate in 
evaluation efforts. The limited circulation of the published material 
also impeded the standards of practice in measurement laboratories. 
Additionally, it was concluded that the cost recovery provisions of the 
act could not be satisfied under the traditional policy of the Super- 
intendent of Documents, in which the selling price reflects only the 
direct cost of printing and distribution. 

Alternative approaches to the dissemination of standard reference 
data included commercial publishing houses, professional societies and 
the National Technical Information Service (NTIS). Unique advan- 
tages were seen in a possible effort with one or more professional 
societies. It was thought that a suitable cooperative program with a 
professional society might encourage its members to voluntarily con- 
tribute compilations and reviews and would provide a suitable medium 
for society members to make substantive contributions to critical eval- 
uation of data. Another benefit which was anticipated related to the 
difficulty of deciding which technical areas were to be emphasized with 
the limited funds available. It was thought that a close coupling to a 
large group of users of reference data through their professional 
societies might provide responses indicating in which areas data was 
needed. Furthermore, cooperation with professional societies appeared 
to offer an opportunity to improve quality control over the primary 
measurements of physical property data. The ability of the societies 
to reach generators of experimental data was considered of value in 
this respect. 

It is administratively reported that the majority of the data cur- 
rently being produced under the Standard Reference Data Program 
is classified as “physical and chemical properties.” Most of the measure- 
ments which provide the raw material of the program are conducted 
by physicists and chemists. Additionally, a survey of buyers of NSRDS 
publications showed 70 percent to be physicists or chemists. Therefore, 
NBS looked first to the physics and chemistry community in consider- 
ing societies. The American Chemical Society and the American Insti- 
tute of Physics with its affiliated societies have a combined membership 
of approximately 160,000, which comprises over 85 percent of the esti- 
mated 183,000 physicists and chemists in the United States. Therefore, 
NBS decided that AIP and ACS should form the nucleus of any coop- 
erative arrangement. 

On September 18, 1970, the Director of NBS wrote to the Directors 
of AIP and ACS, proposing discussions concerning a cooperative rela- 
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tionship with the professional societies which would include the publi- 
cation and distribution of reference data. It was the opinion of NBS 
that such an arrangement would best accomplish the objectives of the 
Standard Reference Data Program. However, there was no assurance 
that the professional societies would participate in the program or 
establish an effective working relationship with each other. 

In view of the uncertainty of participation by the professional so- 
cieties, and the need to revise NBS’ publication policy, NBS simul- 
taneously pursued the more limited goal of obtaining publication and 
distribution of standard reference data by commercial publishing 
houses. This was done by the issuance on October 1, 1970, of RFP - 
1089 to a number of such concerns, including Wiley. The record shows 
that at about the same time, the possibility of using NTIS or the Super- 
intendent of Documents was also examined. Thus, several alternative 
methods for the publication and distribution of standard reference 
data were being explored at approximately the same time. 

RFP -1089 was not issued to ATP and ACS. In the judgment of the 
contracting agency, there was no satisfactory alternative to treating 
the professional societies and the commercial publishing houses sepa- 
rately. As indicated above, NBS viewed the professional societies as 
being uniquely capable of achieving certain objectives of the Standard 
Reference Data Program. It is the administrative position that: 

* if the societies had been required to respond to the REP, as written, since 

it dealt only with publication services, NBS would have had no legitimate basis 
fov ineluding in its evaluation of the proposals the broader objectives it hoped 
to reach through an association with the societies. On the other hand, broadening 
the terms of the RFP to include the maximum objectives under the program * * * 
would have made it virtually impossible for the for-profit publishers to respond 
at all to the solicitation. 
* * * Tt was always contemplated that if the RFP resulted in an advantageous 
and responsive proposal and the society aspect did not materialize, a contract 
would be awarded to that publisher. If the societies agreed to work together, and 
they came forth with a proposal predicated upon the terms of the RFP, that pro- 
posal together with the other advantages that NBS believed would accrue from 
its association with the societies, would be competitively evaluated with the 
responsive proposals resulting from the RFP, and a contract awarded to the 
prevailing party. * * *. 

Four proposals were received by November 25, 1970, the due date 
established by RFP-1089. By letter of January 20, 1971, NBS sought 
clarification of Wiley’s proposal, which was supplied on February 2, 
1971. 

By letter of May 27, 1971, AIP and ACS submitted a joint proposal 
for the publication and dissemination of a “Journal of Physical and 
Chemical Reference Data.” Upon the receipt thereof, NBS did not 
“Simply put aside” the proposals of the commercial publishing houses 
as you allege, but evaluated the various options available to it. NTIS 
was eliminated as a publication mode since its ability to meet the 
market for the standard reference data output was not comparable 
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to commercial publishing houses or the professional societies. The 
Superintendent of Documents was also removed from consideration in 
view of a determination that funds collected from the sale of Gov- 
ernment Printing Office publications could not be returned to NBS, 
eliminating the possibility of cost recovery. 

The AIP/ACS proposal was then evaluated in conjunction with 
those of the commercial publishing houses submitted under RFP- 
1089. Primary and equal emphasis in the evaluation was given to: 
(1) the ability of the publisher to achieve maximum dissemination 
of the standard reference data system output to the scientific com- 
munity, and (2) to the predicted cost recovery to the Government. 
Wiley’s proposal was deemed acceptable in regard to the first factor, 
it being recognized that Wiley has an effective promotion and sales 
organization. However, it was thought that AITP/ACS had a sub- 
stantial advantage over a commercial publishing house in that those 
societies have direct access to approximately 160,000 members, who 
constitute a large fraction of the individuals to whom the present 
standard reference data system output is directed. In comparing ability 
to reach the institutional market, figures submitted by the publishers 
showed that institutional subscriptions to AIP and ACS journals 
were two-to-three times greater than those to the journals of com- 
mercial publishing houses. Another advantage of the AIP/ACS pro- 
posal was the inclusion of the “Journal of Physical and Chemical 
Reference Data” in the comprehensive information service of the so- 
cieties, including microfilm editions of society journals, abstract and 
current title journals and magnetic tape announcement services. In 
view of the above, the evaluators concluded that AIP/ACS could 
most effectively disseminate the standard reference data system out- 
put to the market to which it is directed. 

In regard to the second factor, it was concluded that the ATP/ACS 
proposal would result in significantly greater recovery of costs to 
the Government. You observe that the AIP/ACS contract provides 
that the subscription price of the “Journal of Physical and Chemical 
Reference Data” will be “$20 per year to members of ATP and ACS 
for their personal use and $60 per year to all others.” You suggest that 
this defeats the congressional purpose underlying section 5 of the act, 
15 U.S.C. 290d, to recover “the cost of collection, compilation, evalua- 
tion, publication, and dissemination of the data * * *.” However, 
the contracting agency was of the opinion that the low subscription 
price.to AIP and ACS members, combined with the societies’ built-in 
access to a large membership, would result in returns from individual 
subscriptions considerably in excess of those available from commer- 
cial publishing houses. 
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A lesser evaluation factor was the degree of flexibility offered in 
the forms of published output and the degree of control of NBS over 
these forms. NBS was particularly interested in assuring that refer- 
ence data be made available both in a journal-type format and as 
separate monographs which could be used in laboratories and offices. 
The AIP/ACS proposal guaranteed the availability of every data 
compilation in separate offprint form, as well as in the journal itself. 
AIP/ACS would also undertake to publish as a supplement to the 
journal every long monograph the technical validity of which was 
approved by an Editorial Board. The proposals of the commercial 
publishing houses carried no provision for marketing the shorter 
compilations as separate publications, and the publisher would make 
the decision on acceptance of the longer monographs based on consider- 
ations of commercial marketability. It was the opinion of NBS that 
the latter arrangement would be unduly restrictive of the objective 
of making the standard reference data available to the scientific 
and technical community. While NBS would retain the option of pub- 
lication through the Government Printing Office of any item rejected 
by a commercial publishing house, as indicated above, this was not 
viewed as resulting in any cost recovery to NBS. Therefore, the AIP/ 
ACS proposal was deemed superior in this respect. 

The final consideration by NBS was the degree to which the publica- 
tion medium would attract high-quality contributions which were not 
directly supported by the standard reference data program. It was 
recognized that Wiley publishes respected journals in the fields of 
physics and chemistry. However, it was thought that by virtue of 
the ATP and ACS journals’ long tradition, larger circulation and gen- 
eral reputation for quality, a standard data reference system publica- 
tion by AIP/ACS would provide greater incentive for distinguished 
scientists to carry out critical data evaluations on their own initiative, 
without the necessity for full financial support of NBS. This would 
enable NBS to increase the amount of evaluated data without a cor- 
responding increase in expenditure of money. 

The AIP/ACS proposal thus was deemed superior to those of com- 
mercial publishing houses in all of the areas discussed above, and 
it was recommended that a contract be negotiated with AIP/ACS. A 
contract was then negotiated with AIP/ACS under the authority of 
41 U.S.C. 252(c) (4). 

As indicated above, we regard the Secretary of Commerce as being 
vested with considerable discretion in the administration of the 
Standard Reference Data Act. Pursuant to a delegation of authority 
from the Secretary, NBS explored several potential sources for the 
publication and dissemination of standard reference data, including 
the Government Printing Office (GPO), National Technical In- 








344 DECISIONS OF THE COMPTROLLER GENERAL 152 


formation Service (NTIS), commercial publishing houses, one or 
more professional societies, or a combination thereof. The examination 
of these sources occurred roughly in parallel. The GPO and NTIS 
were ultimately eliminated from further consideration for reasons 
set forth above. 

Although a consortium of AIP/ACS possessed certain inherent 
charactertistics, which in the judgment of NBS uniquely qualified 
those professional societies, you observe that FPR 1-1.301-1 re- 
quires all contracts to “be made on a competitive basis to the maximum 
practicable extent.” In view of the particular objectives and circum- 
stances involved, as outlined above, we do not believe the record 
clearly demonstrates that this provision of FPR was not adequately 
observed by NBS in its efforts to obtain proposals from qualified 
sources, and in the awarding of the contract to the professional so- 
cieties. Even where an award was made to a nonprofit professional or- 
ganization under a sole source solicitation, we held that the standard to 
be applied in determining the propriety of the award is one of reason- 
ableness and unless it is shown that the contracting officer acted arbi- 
trarily, there is no legal basis to question the award. B-—175953, 
July 21, 1972. From our review of the record, we are unable to conclude 
that the negotiation of the contract with AIP/ACS represented an 
arbitrary action by the contracting officials involved. 

Although, as shown above, AIP/ACS was regarded as uniquely 
qualified to accomplish the purposes of the Standard Reference Data 
Act, there was no assurance that AIP/ACS would participate in the 
program when RFP -1089 was issued to the commercial publishing 
houses. You maintain that RFP —1089 should have contained a state- 
ment that it was for informational or planning purposes only, as 
provided by FPR 1-1.314, which states: 

It is the general policy of the Government to solicit bids, proposals, or 
quotations only where there is a definite intention to award a contract. 
However, in some cases requests for informational or planning purposes may 
be justified. In such cases the request shall clearly state its purpose, explaining 


that the Government does not intend to award a contract on the basis of the 
request, or otherwise pay for the information solicited; * * *. 


The record shows that in the event AIP/ACS had been unable to 
form a cooperative arrangement or submit an acceptable proposal, 
award would have been made to one of the offerors under RFP —1089. 
Moreover, upon receipt of the AIP/ACS proposal, it was evaluated in 
conjunction with the proposals received from commercial publishers 
under the RFP. Only after the completion of this evaluation, and the 
finding that the AIP/ACS proposal was the most advantageous to 
the Government, was it recommended that award be made to AIP/ 
ACS. Under these circumstances, we do not agree that RFP —1089 
was issued for informational or planning purposes since there had been 
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no decision not to make the award to a commercial publisher at the 
time of the solicitation. 
In view of the foregoing, your protest is denied. 


[ B-172594 J 


Travel Expenses—Reemployment After Separation—Liability for 
Expenses—Differeni Activities Within Same Agency 

When an employee separated within the United States from service in one com- 
ponent of the Department of Defense (DOD) due to a reduction in force or trans- 
fer of functions is reemployed at a different location by a different component 
within DOD after a break in service of not more than one year, the transfer ex- 
penses that the employee is entitled to pursuant to 5 U.S.C. 5724a(c) are payable 
by the activity acquiring the employee’s services as prescribed by 5 U.S.C. 5724 
(e), which provides that when an employee transfers from one agency to another, 
the ageney to which he transfers pays the expenses to the new duty station. 
The further authority in 5 U.S.C, 5724(e) and paragraph C1053—2b(1) (b) of the 
Joint Travel Regulations permitting either the losing or acquiring agency to pay 
relocation expenses is for application only in cases of transfer without a break 
in service. Overruled by 53 Comp. Gen. (B-172594, Aug. 16, 1973). 

To the Assistant Secretary of the Air Force, December 14, 1972: 

Reference is made to your letter dated July 19, 1972, assigned 
PDTATAC Control No. 72-34 by which you request an advance deci- 
sion concerning the proper method for the funding of transfer ex- 
penses when an employee who has been separated from service in one 
component Department within the Department of Defense (DOD) 
due to a reduction in force or transfer of function is reemployed at a 
different location by a different component within DOD after a break 
in service of not more than 1 year and is entitled to reimbursement of 
transfer expenses under 5 U.S. Code 5724a(c). 

You note that our decisions in 51 Comp. Gen. 14 (1971) and 
B-172594, June 8, 1972, which involved separations at overseas sta- 
tions and reemployment in the continental United States in circum- 
stances covered by 5 U.S.C. 5724a(c), authorized a method of “split- 
funding” with respect to the total costs of the “transfer.” The question 
you now raise concerns the funding requirements in similar circum- 
stances but with the difference that the employee is separated and 
reemployed at duty stations in the continental United States. 

You indicate that in cases involving transfer caused by reduction 
in force or transfer of function it has been the general policy of DOD 
that the losing activity will pay the necessary travel and transportation 
expenses. This policy is implemented by paragraph C1053-2b(1) (b) 
of the Joint Travel Regulations (JTR). However, DOD did not in- 
tend that regulation to cover cases in which there is a break in service 
with “transfer” costs payable under 5 U.S.C. 5724a(c). See 51 Comp. 
Gen. 14, supra. 
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5 U.S.C. 5724a(c) provides: 


(c) Under such regulations as the President may prescribe, a former employee 
separated by reason of reduction in force or transfer of function who within 1 
year after the separation is reemployed by a nontemporary appointment at a 
different geographical location from that where the separation occurred may be 
allowed and paid the expenses authorized by sections 5724, 5725, 5726(b), and 
5727 of this title, and may receive the benefits authorized by subsections (a) and 
(b) of this section, in the same manner as though he had been transferred in the 
interest of the Government without a break in service to the location of reem- 
ployment from the location where separated. 

The obligation to fund or pay employee transfer expenses which 
are otherwise allowable is subject to the provisions of 5 U.S.C. 5724(e) 
which are as follows: 

(e) When an employee transfers from one agency to another, the agency to 
which he transfers pays the expenses authorized by this section. However, under 
regulations prescribed by the President, in a transfer from one agency to an- 
other because of a reduction in force or transfer of function, expenses authorized 
by this section and sections 5726(b) and 5727 of this title (other than expenses 
authorized in connection with a transfer to a foreign country) and by section 
5724a(a), (b) of this title may be paid in whole or in part by the agency from 
which the employee transfers or by the agency to which he transfers, as may be 
agreed on by the heads of the agencies concerned. 

In our decision of June 8, 1972, we were confronted with a virtually 
identical situation to the one here involved except that the separation 
was from an overseas duty station. Nevertheless, there still existed at 
that time a proposal to amend the JTR so as to require the losing 
activity to pay all the travel and transportation expenses to the new 
duty station in the United States. 

In denying the proposed amendment, we were, and still are, of the 
view that there is imposed by statute upon the department to which 
an employee transfers an obligation to fund the requisite travel and 
transportation costs to such new duty station. By so holding, we take 
the position that the second sentence of 5 U.S.C. 5724(e) and JTR par. 
C1053-2b(1) (b) are for application only in cases of transfer without 
a break in service and that they are not applicable to reemployment 
situations in which “transfer” costs are payable under 5 U.S.C. 
5724a(c). 

In such light, and consistent with our decisions of June 8, 1972, 
and 51 Comp. Gen. 14 (1971), we do not feel that the losing depart- 
ment or agency may properly pay relocation expenses as authorized in 


5 U.S.C. 5724a(c). 
[ B-176217 J 


Contracts—Negotiation—Competition—Award Under _ Initial 
Proposals 


The fact that an award was made on the basis of initial proposals as provided 
by the requests for proposals soliciting maintenance services and issued under 
10 U.8.0. 2804(a) (10), which authorizes negotiation when it is “impracticable 
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to obtain competition,” does not mean the adequate competition required by 
paragraph 3-807.1(b) (1) of the Armed Services Procurement Regulation was 
precluded, even though this exception to formal advertising makes no reference 
to competition. Moreover, the evaluation formula of 80 points for technical eom- 
pliance and 20 points for price that did not verify wage conformance by analysis 
of cost and pricing data (ASPR 12-1005) and that conducted a price analysis 
(ASPR 3-807.2(b)) instead of a cost analysis (ASPR 3-807.2(¢c)) did not result 
in a pricing uncertainty that warranted negotiation as the price analysis based 
on cost data indicated wage rates were realistic and the cost analysis require- 
ment in ASPR 3-807.2(¢c) does not apply since adequate competition was 
achieved. 


To the Dynalectron Corporation, December 14, 1972: 

We refer to your letters of June 12 and September 7, 1972, protest- 
ing against the award of a contract to the Bell Aerospace Company 
under request for proposals (RFP) No. DAAGOS5-72-B-019s, issued 
by the United States Army, San Francisco Procurement Agency, Oak- 
land, California. 

The RFP covered maintenance services for the United States Army 
Combat Developments Experimentation Command and provided for 
award of a cost-plus-award-fee contract, to be negotiated pursuant to 
10 U.S. Code 2304(a) (10), for a 1-year period with an option to the 
Government for two extended periods of performance of 1 year each. 
As of April 21, 1972, the closing date for receipt of proposals, the pro- 
posals of 12 of the 57 prospective offerors solicited had been received. 
These proposals, as requested in the RFP, were submitted in two sepa- 
rate parts—one containing the technical proposal and the other con- 
taining the cost proposal. Each proposal was to be evaluated with a 
possible 80 points allotted to the technical proposal and a possible 20 
points to the cost proposal. 

The technical portion of each proposal was submitted to the Techni- 
cal Evaluation Board for its study and evaluation. Five proposals 
were found by the Board to be technically acceptable. Of the possible 
80 points allotted to this portion of the evaluation, Bell Aerospace 
received 73.454 points and the Dynalectron Corporation 78.139 points. 
Subsequently, the cost portion of each proposal was evaluated accord- 
ing to a formula adopted prior to the issuance of the RFP for such 
evaluation. Under the cost evaluation, the Bell Aerospace proposal 
received 16.57 points for a total score of 90.024 and the Dynalectron 
proposal received 9.27 points for a total score of 87.409. Following 
the evaluations, the contracting officer made an analysis of all the 
proposals from both a price and technical aspect. He then met with 
key personnel involved with the procurement to further review the 
proposals and to discuss the desirability of making award on the basis 
of the initial proposals without negotiations. The result of this discus- 
sion was the decision to make award to Bell Aerospace, whose proposal 
had received the highest total evaluation score, without negotiation. In 
view of this decision, the contracting officer on May 25, 1972, referred 
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the proposed award to the procurement agency Board of Awards. The 
Board recommended award to Bell Aerospace, and award was made to 
that firm on May 26. 

It is your position that the procurement activity, in violation of 
Title 10 of the U.S. Code and paragraph 3 of the Armed Services Pro- 
curement Regulation (ASPR), illegally awarded the contract to Bell 
Aerospace without conducting negotiations with Dynalectron and all 
other offerors as required by law. You contend that because this pro- 
curement was initiated under 10 U.S.C. 2304(a) (10), authorizing the 
negotiation of a contract when it is impracticable to obtain competi- 
tion, it would be inappropriate to make award without negotiation 
inasmuch as 10 U.S.C. 2304(g¢) and ASPR 3-805.1(a) (v) state that 
award without negotiations may be made only where it can be clearly 
demonstrated from the existence of adequate competition or accurate 
prior cost experience with the item that acceptance of an initial pro- 
posal without discussion would result in fair and reasonable prices. 
You contend in this respect that the very use of the “impracticable to 
obtain competition” exception to the requirement for formal advertis- 
ing presupposes that competition, sufficient to allow award without 
negotiation is lacking. As a further indication that competition suffi- 
cient to warrant award without negotiation was neither achieved nor 
contemplated, you point out that the RFP required the submission of 
cost and pricing data, required under ASPR 3-807.3(f) only where 
there is no adequate price competition. In addition to your arguments 
as to the adequacy of the competition achieved in this instance, you 
point out that ASPR 3-805.1(a) (v) requires negotiation where pric- 
ing uncertainty exists and you advance two reasons for concluding 
that pricing uncertainty did in fact exist in this case. 

First, you contend that because certain types of labor will be used 
under the contract which were not specifically described in the applica- 
ble Department of Labor wage determination, the contracting officer 
was required by ASPR 12-1005 to verify by analysis of cost and pric- 
ing data the conformance of wages proposed for those types of labor 
by each offeror with similar labor categories specified in the wage de- 
termination and that the failure to do so resulted in uncertainty as 
to pricing. Second, you maintain that the procurement activity failed 
to conduct a proper evaluation of the cost proposals in that it con- 
ducted only a price analysis under ASPR 3-807.2(b) instead of the 
cost analysis which you contend was required in this situation by 
ASPR 8-807.2(c). You conclude that this alleged deviation from reg- 
ulatory requirements also results in pricing uncertainty. Finally, you 
contend that the formula used to score the cost proposals should have 
averaged only the proposals of the technically acceptable offerors 











Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 349 


rather than including in the average the cost proposals of technically 
unacceptable offerors. Accordingly, you request that either the award 
to Bell Aerospace be set aside and discussions with all offerors be held 
on the basis of a proper evaluation of cost proposals or that the award 
be canceled and the procurement be resolicited. 

Respecting the propriety of a negotiated contract award without dis- 
cussions as a general proposition, you acknowledge that the RFP in 
paragraph 10(g) of the Solicitation Instructions and Conditions pro- 
vided that the Government could award the contract based on the 
initial offers received without any cliscussion with the offerors of their 
offers. In this regard, ASPR 3-805.1(a) (v), implementing 10 U.S.C. 
2304( 2), provides as follows: 

(a) After receipt of initial proposals, written or oral discussions shall be con- 
ducted with all responsible offerors who submit proposals within a competitive 
range, price and other factors (including technical quality where technical pro- 


posals are requested) considered, except that this requirement need not neces- 
sarily be applied to: 


Xe ae Xs a Xe * * 


(v) procurements in which it can be clearly demonstrated from the exist- 
ence of adequate competition or accurate prior cost experience with the prod- 
uct or service that acceptance of the most favorable initial proposal without 
discussion would result in a fair and reasonable price. (Provided, however, 
that in such procurements, the request for proposals shall notify all offerors 
of the possibility that award may be made without discussion of proposals 
received and hence, that proposals should be submitted initially on the most 
favorable terms from a price and technical standpoint which the offeror can 
submit to the Government. In any case where there is uncertainty as to the 
pricing or technical aspects of any proposals, the contracting officer shall 
not make award without further exploration and discussion prior to 
award. * * *, 


As indicated above, however, your protest assumes that because the 
justification for negotiation was that it was “impracticable to obtain 
competition” and because cost and pricing data, which is not to be re- 
quired unless adequate price competition is lacking, was called for, 
there was, in fact, no competition sufficient to support an award with- 
out negotiation. This position is not in accord with the facts. As you 
know, 12 proposals were received in response to the instant RFP, five 
of which were determined to be technically acceptable so as to allow 
evaluation in accordance with the RFP terms. [n this instance, ASPR 
3-210.2(vii) was relied on in a Determination and Findings made final 
by 10 U.S.C. 2310(b) to justify the use of exception 10. That subpara- 
graph is set out below: 

When the contemplated procurement is for technical non-personal services in con- 


nection with the assembly, installation, or servicing (or the instruction of per- 
sonnel therein) of equipment of a highly technical or specialized nature; * * *. 


This subparagraph obviously does not preclude competition among 
qualified concerns; neither does reliance on the negotiation authority 
of exception 10 presuppose an absence of adequate competition, since 
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that exception merely states that competition by means of the preferred 
method of formal advertising is impracticable. 

Finally, ASPR 3-807.1(b) (1) defines “adequate price competition” 
as follows: 

a. Price competition exists if offers are solicited and (i) at least two responsi- 
ble offerors (ii) who can satisfy the purchaser’s (e.g., the Government’s) require- 
ments (iii) independently contend for a contract to be awarded to the responsive 
and responsible offeror submitting the lowest evaluated price (iv) by submitting 
priced offers responsive to the expressed requirements of the solicitation. * * *. 
While requirement (iii) of the above definition is for literal appli- 
cation only in the fixed-price environment, we think it obvious that 
“competition” was obtained here. 

While it is true, as you point out, that ASPR 3-807.3(a) dictates 
that cost and pricing data should not be requested when the price nego- 
tiated is based on adequate price competition, that section is for appli- 
cation only after proposals have been received and a determination as 
to whether or not competition has in fact been achieved is possible, 
since the requiring of cost and pricing data is contemplated at any 
time prior to the award of a contract. That cost and pricing data may 
be required at the time offers are solicited in situations where it is later 
determined that competition exists is evidenced by ASPR 3-807.3 
(g) (2), which states that in such situations, no certificate of cost and 
pricing data should be required. 

We note also that in addition to the existence of adequate competi- 
tion, the administrative report takes the position that “prior solicita- 
tion on same basis and two and one-half years of performance of the 
incumbent contractor under a CPAF contract including the negotia- 
tion of prices for two follow-on option periods” provides the accurate 
prior cost experience stipulated by the statute and regulations as suffi- 
cient justification for award on the basis of initial proposals. 

With respect to your argument concerning the contracting officer’s 
alleged failure to verify the conformance of wage rates for work cate- 
gories not enumerated in the applicable Department of Labor wage 
determination to similar categories covered by the wage determination 
by analysis of cost and pricing data, the administrative report states 
that on the basis of the cost data furnished, the contracting officer by 
price analysis reached a judgment that the offeror’s conformed rates 
were realistic. However, the actual conformance agreement on wage 
rates of personnel not specifically described in the applicable wage de- 
termination can only occur after award when the contractor and its 
employees are ascertainable. Prior to award, the contracting officer can 
only make a judgment as he did, as to whether the average hourly 
rates, as proposed by each offeror, appear to include realistically con- 
formed rates. In this regard, ASPR 12-1005 requires only that such 
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rates be conformed in accordance with the contract clause required by 
the Service Contract Act of 1965 which by its terms requires only that 
conformance be accomplished after award by means of agreement be- 
tween the contractor, the affected contractor employees, and the Gov- 
ernment. Our review of the record indicates that this area of proposed 
costs was carefully examined by the contracting officer during proposal 
evaluation. We therefore conclude that his subsequent determination 
as to the realism of the pricing therein, and consequently as to the cer- 
tainty of the pricing, is not subject to question. 

Regarding your contention that a cost analysis, instead of merely 
a price analysis, should have been made on the Bell Aerospace pro- 
posal prior to any award, we note ASPR 3-807.2, which states in part: 

(a) General. Some form of price or cost analysis is required in connection with 

every negotiated procurement action. The method and degree of analysis, however 
is dependent on the facts surrounding the particular procurement and pricing 
situation. Cost analysis shall be performed * * * when cost or pricing data is 
required to be submitted under the conditions described in 3-807.3 ; however, the 
extent of the cost analysis should be that necessary to assure reasonableness of 
the pricing result, taking into consideration the amount of the proposed contract 
and the cost and time needed to accumulate the necessary data for analysis. 
Price analysis shall be used in all other instances to determine the reasonable- 
ness of the proposed contract price.* * * *, 
Inasmuch as the cost and pricing data called for in the RFP were not 
required because adequate competition was achieved, the requirement 
in ASPR 3-807.2(c) for cost analysis by its own terms does not apply. 
Further, the quoted ASPR section clearly reserves to the contracting 
officer’s discretion the nature and extent of cost analysis to be con- 
ducted. 

Trinally, we see no reason to object to the use of the cost evaluation 
formula adopted for and applied to the procurement. We have pre- 
viously held, in spite of the contention that a more equitable method 
of evaluation could have been adopted, this exact method of evaluation 
to be proper and acceptable in view of the thorough consideration of 
all available evaluation methods by competent technical personnel 
which preceded its adoption for the particular procurement and in 
view of the equal and unbiased application of this evaluation formula 
to all offerors. B-174003, February 10, 1972. Also, as concerns the ap- 
plication of the formula, while it might have been more desirable, 
as you contend, for the activity to have computed the mean price of- 
fered from only the price of those proposals found to be acceptable 
technically instead of the prices offered by all 12 orginally submitted 
proposals, we do not feel the activity’s action in this respect to have 
prejudiced the interests of Dynalectron. Any increase or decrease 
in the price offered would have affected the cost proposals of Dyna- 
electron and Bell Aerospace in an equal manner and in no way would 
have affected the evaluation point differential between the two pro- 
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posals on this portion of the evaluation scoring. Additionally, the ad- 
ministrative report states that the validity of the evaluation formula 
was tested by comparison with a Government prepared estimate and, 
as indicated earlier, by cost experience under a prior contract. Hence, 
the formula provided a reasonable measure of cost estimate reason- 
ableness. 


In view of the above considerations, the protest is accordingly 
denied. 


[ B-176409 J 


Bids—Evaluation—Delivery Provisions—Guaranteed Shipping 
Weight—Estimate Acceptability 


The non-use of postbid corrected shipping data under an amended invitation 
for bids that required bidders to furnish guaranteed maximum shipping weights 
and dimensions for use in the evaluation of transportation costs on air com- 
pressors mounted on Government-furnished trailers rather than skid-mounted— 
a change that was not misleading to the bidder—was proper either on the basis 
the exceptions in paragraphs 2-304 and 2-805 of the Armed Services Procure- 
ment Regulation permitting bid modification do not apply or that correction 
as a bid mistake is unacceptable since the mistake is not ascertainable from the 
bid. Furthermore, the contracting officer in accepting a transportation expert’s 
shipping dimensions, which were based on standard procedures because the 
Government can only require the contractor to use standard loading and ship- 
ping procedures, rather than the bidder’s special loading arrangements, made 
use of the best information available. 


To Baker & McKenzie, December 14, 1972: 


Reference is made to your letter dated October 6, 1972, and prior 
correspondence, on behalf of Ingersoll-Rand Company, protesting 
against the award of a contract to Davey Compressor Company under 
invitation for bids (IFB) No. DSA700-72-B-2434, issued by the De- 
fense Supply Agency (DSA), Defense Construction Supply Center 
(DCSC), Columbus, Ohio. Essentially, the protest is directed to the 
alleged improper evaluation of freight rates based on shipping data 
furnished by Ingersoll-Rand as part of its bid. 

For the reasons hereinafter stated, the protest of Ingersol-Rand is 
denied. 

The IFB solicited bids for 150 air compressors in accordance with 
a military specification, as modified. Contract line item (CLIN) 0001 
called for a price on an f.o.b. origin basis for one compressor, nomi- 
nated the maintenance capability model, to be mounted on a Govern- 
ment-furnished trailer. CLIN 0002 requested prices for the remaining 
149 compressors. Bidders were apprised of the possibility that the 
Government might exercise an option to require the contractor to 
mount or install all compressors to be furnished under the contract 
on Government-furnished trailers. Clause C21 of the IFB informed 
bidders that five Government trailers, each weighing 1500 pounds, 
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would be furnished—one for the above-mentioned maintenance capa- 
bility model, one for first article testing by the Government (the first 
article testing requirement was subsequently waived), and three for 
initial production units shipped to the Government at contractor ex- 
pense for testing and inspection. 

The “ORDERING DATA” clause of the [FB set forth the class 
and size of the desired compressor as “Class 1, Size 250 CFM at 100 
PSI, skid mounted as modified. (See para. 3.17.3.3 of Modifications, 
dtd 6 Jan 72).” By amendment 0001 Class 1 was deleted and Class 
2 compressors were substituted. The applicable military specification 
states that Class 2 compressors shall be mounted on Government- 
furnished trailers as distinguished from Class 1 which are skid- 
mounted. 

The f.o.b. origin evaluation clause of the IB prescribed by para- 
graph 2-201(a)D(vi) of the Armed Services Procurement Regulation 
(ASPR) provided that the cost of transportation from the bidder’s 
shipping point to destination would be added to the bid price in deter- 
mining the over-all cost of the supplies to the Government. Section 
B05 of the IFB required bidders to furnish guaranteed maximum 
shipping weights and dimensions for use in the evaluation of trans- 
portation costs. If the bidder failed to state guaranteed weights and 
dimensions, the Government was to use its own estimated weights and 
dimensions stated in the IFB. For CLIN 0001 there were included an 
estimated maximum shipping weight of 8,650 pounds and estimated 
dimensions in terms of the size of the container in inches as 140’’ x 80” 
x 65’’. For CLIN 0002, the Government estimates were 7,150 pounds 
and 110’’ x 70’’ x 40’’, respectively. 

The bid submitted by Ingersoll-Rand contained the following guar- 
anteed maximum shipping weights and dimensions: CLIN 0001— 
8,650 pounds and 220’’ x 96”’ x 90’’, and CLIN 0002—7,150 pounds and 
220’’ x 96”” x 90’’. Beneath these insertions, the Ingersoll-Rand bid 
stated: “Note: 0002 Weight based on skid unit less government fur- 
nished trailer.” Seven days after bid opening, Ingersoll-Rand sent a 
telegram to DCSC, which reads, as follows: 

DIMENSIONS OF 0002 AS SHOWN INCLUDE TRAILER FURNISHED AND 
SPECIFIED ON PG. 6 OF 31. DIMENSIONS OF COMPRESSOR LESS 
TRAILER ARE 145’’x94xX54 MAXIMUM. NORMALLY 3 UNITS ARE 
SHIPPED ON 40 FT. FLATBED REGARDLESS OF SKIDDED OR 


WHEELED. NORMAL SHIPMENT OF WHEELED UNITS IS POSSIBLE 
BECAUSE OF OVERLAPPING TONGUES. 


The DCSC contracting officer, after consultation with legal person- 
nel, refused to consider for evaluation the dimensions given in the In- 
gersoll-Rand telegram based on his consideration that the bidder was 
attempting correction of a mistake in bid before award. In such cir- 
cumstances, it was believed that correction could not be made since 
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evaluation of the newly proffered dimensions, not ascertainable from 
its bid, would have altered the computation of transportation costs 
sufficiently to displace Davey Compressor, the otherwise low bidder. 
Consequently, the evaluation of the Ingersoll-Rand bid by transporta- 
tion specialists utilized the dimensions for CLIN 0002 as contained 
in its bid, not the dimensions given in the postbid opening telegram. 
Thereafter, award was made to Davey Compressor as the lowest evalu- 
ated bidder. 

Your initial letter of protest contends that the evaluation of freight 
costs for Ingersoll-Rand at a higher cost was based upon DCSC’s im- 
proper assumption that only 2 of its compressors could be shipped on a 
40-foot flatbed trailer and that DOSC concluded at the same time 
that 3 compressors of Davey Compressor could be shipped on such a 
trailer. In addition, you state that 3 trailer-mounted compressors with 
the critical dimension being the length of the Government-furnished 
trailer which, according to the applicable military specification, is 
220’ x 96’ x 90’’ can be mounted on a 40-foot flatbed trailer. You 
support this by referring generally to a DCSC procurement of iden- 
tical Ingersoll-Rand Compressors mounted on identical Government- 
furnished trailers shipped 3 to a 40-foot flatbed trailer. Therefore, you 
state that, even should DCSC argue that differences in calculating 
freight costs are due to information supplied by Ingersoll-Rand it was 
incumbent on DCSC to make its evaluation based on the lowest ship- 
ping cost where loading characteristics are obvious on the face of the 
bid, and where they are known to the Government through prior pro- 
curements of the same item. 

By letter dated August 31, 1972, in response to the DSA administra- 
tive report on the protest to our Office, you state several new positions 
in support of the protest, as follows : 

(1) The solicitation issued by DCSC was misleading in that it is not pos- 
sible to determine for what configuration guaranteed measurements are to be 
given; 

(2) Ingersoll-Rand submitted guaranteed measurements based upon a reason- 
able interpretation of the solicitation ; 

(3) Ingersoll-Rand notified the Contracting Officer of the alternative measure- 
ments for skid-mounted compressors which should have been used in the eval- 
uation ; 

(4) The measurement of the compressor was used only for evaluation of 
freight rates and did not in any way go to the responsiveness of Ingersoll-Rand’s 
bid; 

(5) The guaranteed measurements were not an essential factor in determining 
anything other than the freight rates, which determination was the responsibility 
of the Contracting Officer and not of Ingersoll-Rand ; 

(6) The Contracting Officer is charged by law and by regulation as well as 
by Decisions of the Comptroller General, to use the best information available 
in calculating freight rates; 

(7) The Contracting Officer, in performing his evaluation, should have used 


the best information available to him whether appearing on the face of the bid 
or not. 
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You also argue that the issuance of amendment 0001, deleting skid- 
mounted and inserting trailer-mounted compressors coupled with the 
Government option to require mounting of the compressors on Govern- 
ment-furnished trailers, necessitated the insertion of guaranteed di- 
mensions to reflect shipment of the compressors on Government-fur- 
nished trailers. We note here that the dimensions inserted in the Inger- 
soll-Rand bid for CLIN 0001 and CLIN 0002 are the same dimensions 
as those given for the Government-furnished trailer in the specifi- 
cations. 

In conclusion, you point out that the Davey Compressor bid was non- 
responsive because its bid for CLIN 0001 showed nonspecification di- 
mensions of 145’ x 94’ x 52’’. This point and your further complaint 
that the Davey Compressor bid in that it did not offer to furnish air 
cleaner elements in the overpack kit for each end item will not be con- 
sidered since they were untimely raised. See 4 CFR 20.2. 

We do not subscribe to your position that the transportation evalu- 
ation could have utilized alternative guaranteed shipping information 
submitted by Ingersoll-Rand by telegram after bid opening. If we 
view the telegram as an attempt to modify the bid, it is clear that the 
information cannot be considered. ASPR 2-304 and -305 permit bid 
modification so long as it is received prior to bid opening or, if late, 
acceptable under the late bid rules. Exception is also permitted if the 
late modification is tendered by the otherwise successful bidder. None 
of these exceptions apply here particularly in view of the fact that the 
utilization of the alternative dimension would have displaced a lower 
bidder. See B—-164362, June 28, 1968. 

Neither can we regard the late offer of alternative dimensions as 
correcting a mistake in bid. The correction of a mistake in bid result- 
ing in the displacement of a lower bidder can be effected only where the 
existence of the mistake and the bid actually intended are ascertain- 
able substantially from the bid itself. See ASPR 2-406. There is no 
question that the alleged correct measurements submitted after bid 
opening cannot be ascertained from the Ingersoll-Rand bid. See B- 
172899, August 23, 1971, where we held that corrected guaranteed ship- 
ping data submitted apart from the bid could not be considered. 

Our conclusion is not affected by the fact that another contracting 
officer had knowledge of the weight and dimensions of the same items 
because it is the transportation data in the bid supplied timely by the 
bidder which govern the evaluation of f.o.b. bids. Cf. 49 Comp. Gen. 
718 (1970) ; B—172899, supra. 

The tenor of your letters characterizes the non-use of the postbid 
opening corrected shipping data as a failure on the part of the con- 
tracting officer to use the best information available whether bid data 
or not. However, to allow bidders to supply after the opening of bids 
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information crucial to the evaluation of bids would compromise the 
integrity of the competitive bidding system. We have stated in the past 
that guaranteed shipping data clauses are material conditions which 
affect contract cost and performance, and that information submitted 
in response thereto is essential to proper bid evaluation. 

We now turn to the alleged improper evaluation of shipping dimen- 
sions. You claim that the administrative assumption that the dimen- 
sions represented a rectangular box placed end-to-end on a flatbed 
truck trailer was wholly erroneous and contrary to the best information 
available. A drawing and photographs were submitted to us to demon- 
strate that an L-shaped box and piggy-back arrangement makes ship- 
ment of 3 compressors to a 40-foot flatbed trailer truck possible, thereby 
resulting in a transportation cost evaluation with Ingersoll-Rand as 
the low bidder. 

The contracting officer relied on DCSC transportation personnel 
insofar as the evaluation of transportation costs is concerned. A DCSC 
transportation expert concluded in a report—previously furnished to 
you—that “there is no way that more than two unmounted compressors 
measuring 220” x 96’’ x 90’ could be shipped on forty-foot flatbed 
trailer if standard packing and shipping procedures are used.” The 
transportation expert considered several possible shipment methods 
for a compressor of those dimensions within a rectangular box, but con- 
cluded that “Estimates of transportation costs on bids are based on 
standard procedures and not the special loading arrangements consid- 
ered above, * * *. Under the usual contract provisions, the Govern- 
ment can only require the contractor to use standard loading and ship- 
ping procedures.” 

While DCSC transportation personnel may not have considered your 
proffered shipping method, nothing in the record reveals that the 
transportation evaluators did not, in good faith, rely on the best infor- 
mation available at the time the evaluation was made. In this regard, 
it is reported that no information from prior procurements indicated 
to the transportation evaluators that a compressor of the specified di- 
mensions had been shipped 8 to 40-foot flatbed trailer. Moreover, the 
contracting officer has a right to rely on freight evaluations by agency 
transportation experts, and the record indicates that his reliance on 
their judgment was in accordance with established procedures. See, 
generally, 46 Comp. Gen. 123, 182, 1383 (1969) ; and B-168310, Febru- 
ary 13, 1970. 

Finally, you maintain that Ingersoll-Rand submitted a bid based 
on a reasonable interpretation of the specifications by giving guaran- 
teed dimensions of a trailer-mounted compressor. In effect, also, it is 
argued that the IFB was ambiguous as to the configuration shipping 
dimensions requested. 
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The IFB originally called for the furnishing of skid-mounted com- 
pressors, which apparently, for shipping purposes, add no appreciable 
weight or dimensions to the compressor. But amendment 0001, deleting 
skid-mounted compressors, significantly affected the weight and dimen- 
sions of the item for shipment. The Government-furnished trailer adds 
1,500 pounds to the weight of the compressor and measures 220’’ x 96’” 
x 90’. In contrast, the length, width and height of the compressor 
alone appear to be approximately 140’ x 90’’ x 65’’, taking into account 
the various estimates in the record. If Ingersoll-Rand had inserted 
the correct dimensions of the compressor without the trailer it could 
well have been the low evaluated bidder. 

While it might appear that bidders were required to submit dimen- 
sions for the 149 compressors for CLIN 0002 to be mounted on Govern- 
ment-furnished trailers, the record requires a different conclusion. 

The IFB gave the Government an option to require mounting of all 
compressors to be furnished under the contract. The contracting officer 
was to exercise the option by mailing or otherwise furnishing to the 
contractor a written notice at the time of award or at later specified 
periods. However, the option was not to be considered in the evaluation 
of bids unless exercised at time of award. Therefore, we believe that a 
reasonable bidder would not have viewed the issuance of amendment 
0001 as an exercise of the option. A more reasonable interpretation, we 
believe, of the effect of the amendment was to apprise bidders of the 
Government’s need for compressors capable of being mounted on 
trailers if such option were exercised at some later date. In this regard, 
modifications to the specifications of the IF'B, prior to amendment 
0001, informed bidders that the Government would not furnish trailers 
and required the furnishing of kits to enable the Government to mount 
the compressors conforming to Class 2 compressors on trailers. 

The completion of the guaranteed shipping weight and dimension 
clause by Ingersoll-Rand militates against any conclusion that it was 
misled into submitting trailer-mounted compressor dimensions. The 
Government’s estimated weights and dimensions for CLIN 0001 and 
CLIN 0002, 8,650 and 7,150 pounds, and 140’ x 80’ x 65’’ and 110” 
x 70’’ x 40’’, respectively, reflected the non-trailer-mounted feature 
of CLIN 0002. The estimated poundage difference (1,500) reflected the 
weight of the Government-furnished trailer. While the dimension es- 
timated for CLIN 0001, trailer-mounted, seems to be understated in 
view of the 220 inch length of the trailer, it showed a shipping dimen- 
sion in excess of that for CLIN 0002. 

In response to these estimates, Ingersoll-Rand guaranteed the esti- 
mated Government weights in the 2 CLINs and gave identical dimen- 
sions for CLINs 0001 and 0002. As noted before, the dimensions given 
are identical to those of the Government-furnished trailer. Of partic- 
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ular significance, Ingersoll-Rand inserted a note advising the Govern- 
ment that the weight was based on a skid-mounted unit less the trailer. 
This indicates to us that the dimensions were based on a non-trailer- 
mounted air compressor for shipment. In such circumstances, we find 
it difficult to perceive that the terms of the I1FB misled Ingersoll- 
Rand into submitting the larger dimensions. We have often held that 
bidders may either guarantee a weight less than the actual weight 
rather than reduce the item price or submit a guaranteed weight in 
excess of actual weight as protection against having its contract price 
docked for excess shipping costs. See 49 Comp. Gen. 558 (1970), with 
reference to B-172899 supra; and B-175514, June 29, 1972. 
The protest of Ingersoll-Rand is therefore denicd. 


[ B-176182 J 


Contracts—Negotiation—Competition—Discussion With All Offer- 
ors—Actions Not Requiring 


Under a request for proposals contemplating a cost-plus-incentive fee contract for 
the design, development, fabrication, test, and furnishing of prototypes of four 
different truck- and trailer-mounted satellite communications terminals, a plant 
visit by a team subsequent to the submission of best and final offers to assure 
equitable treatment in cost realism evaluation did not effect the reopening of ne- 
gotiations since the plant visits involved unilateral presentations, no offeror was 
afforded an opportunity to revise its proposal, and final technical merit ratings 
had been assigned prior to the plant visits. The selection of the proposal that 
achieved the highest technical merit rating and was judged to be most cost real- 
istic, where the offeror had a satisfactory record of past performance, represents 
the greatest value to the Government rather than the proposal based on a lower 
estimated total cost, plus proposed fee. 


To Sellers, Conner & Cuneo, December 20, 1972: 

Further reference is made to your letter of June 8, 1972, and subse- 
quent correspondence, protesting on behalf of International Telephone 
and Telegraph Corporation, Defense Communications Division (ITT- 
DCD), against the award of a contract to any other firm under RFQ 
DAABO07-72-Q-0141 (RFQ -0141), issued by the Army Electronics 
Command, Fort Monmouth, New Jersey. 

Your initial letter of protest made the sole contention that a certain 
action of the procuring activity constituted the conduct of negotiations 
after the ostensible receipt of best and final offers. Subsequent to re- 
ceipt of the initial administrative report, you made the additional prin- 
cipal contention that award to ITT—DCD would represent the greatest 
value to the Government. Several arguments in support of this conten- 
tion were also advanced. 

Award under the above-referenced solicitation has been withheld 
pending a decision by our Office. 

RFQ -0141, issued on November 10, 1971, contemplates a cost-plus- 
incentive fee (CPIF) contract for the design, development, fabrica- 
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tion, test and furnishing of prototypes of four different truck- and 
trailer-mounted satellite communications terminals. The solicitation, as 
amended, established January 10, 1972, as the closing date for offerors’ 
Technical, Test, Management and Support proposals, and January 24, 
1972, for receipt of cost proposals. Four firms submitted timely 
proposals. 

During evaluation of those portions of proposals other than cost, 
discussions were held with each offeror to clarify the Government’s 
requirements and the offerors’ proposals. Upon completion of discus- 
sions, each offeror was permitted to submit revisions to its technical, 
test, management and support proposals. The completed evaluation 
of the technical area, furnished to the contracting officer on April 6, 
1972, concluded that the proposal of RCA Corporation (RCA) had 
the highest technical merit. 

At this point, one offeror withdrew its proposal, and negotiations 
were conducted with the remaining three firms, who were advised to 
submit their best and final offers on April 26, 1972. Upon receipt 
thereof, technical revisions were evaluated and, although some slight 
changes were made in the technical merit ratings, the relative standing 
of the offerors was not altered. Evaluation of the offerors’ past per- 
formance and cost realism were then initiated. 

It isadministratively reported : 

Early in the evaluation of cost realism, the Government became concerned 
that the number of direct labor hours quoted by each firm was significantly less 
than that estimated by the Government as being necessary to complete the 
program. It was apparent that part of the difference was due to claims made by 
each firm in its proposal regarding work accomplished on independent research 
and development projects and other contracts which had direct application to 
the instant procurement. It was also noted that the bulk of the work claimed 
by each firm was in the same areas. To assure equitable treatment in the cost 
realism evaluation, it was deemed advisable to have a team visit each firm to 
determine the exact status of this work and the amount of work accomplished 
which would in fact have direct application to this procurement. * * *. 

On May 5, 1972, each offeror was advised of an impending team visit 
by the following telegram: 

1. A team representing the Contracting Officer will visit your facility at * * *. 
A unilateral presentation is requested which will permit the team to assess the 
status of the solid state, micro wave integration, and strip line design and 
packaging techniques for the Frequency Synthesizer and up and down converters ; 
and the high power amplifier design which you have proposed as being available 
to apply to the development of “Small Terminals” per our RFQ No. DAABOT-72- 
Q-0141. 


2. This visit is not to be construed as a reopening of negotiations, nor will any 
further revision to your proposal be required or permitted. 


The plant visits were conducted on May 8 through 10, 1972, and 
the team’s conclusions therefrom were furnished the contracting officer 
on May 18, 1972. The past performance and cost/cost realism evalua- 
tions were completed on May 15 and 22, 1972, respectively. 
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ITT-DCD’s contemporaneous reaction to the visit made at its plant 
is shown by a letter written to the contracting officer on May 25, 1972. 
Therein, ITT-DCD stated that it was “very pleased to have [had] 
the opportunity to host the team”; recounted its presentation, which 
it considered to have “actually verified the information contained in 
our technical proposal”; confirmed “that the intent of the plant visit 
as expressed in the telex, was accomplished”; and took “this oppor- 
tunity to thank you for your visit.” It was also emphasized that ITT- 
DCD had valuable experience in areas not demonstrated during the 
plant visit. 

On June 8, 1972, 14 days after this letter was written and a month 
after the visit occurred, [TT—-DCD protested to our Office, stating: 

The final paragraph of the Contracting Officer’s telegram to the contrary, it is 
our firm conviction that these facility visits, the one at ITT DCD taking place 
on May 9, 1972, were, in fact, wsed to alter the cost and technical evaluations of 
the competitors and that in view of the very limited scope of the visit inquiries 
were solely intended for that purpose. 

Therefore, after three months of technical and cost negotiations and submis- 
sion of last and final bids, the Contracting Officer did in fact thereby reopen 
negotiations. It is our contention that award must be based upon results as of 
submittal of last and final bids. [Italic supplied.] 

In regard to this basis for protest, we first observe that you have not 
contended, nor does the record indicate, that the plant visits involved 
“bilateral” as opposed to “unilateral” presentations. Second, you have 
not maintained, and the record does not reflect, that any offeror was 
afforded an opportunity to revise its proposal as a result of the plant 
visits. Third, the factual premise upon which the initial protest was 
based is incorrect. Final technical merit ratings had been assigned 
prior to the plant visits and were not altered as a result of the visits. 
The cost/cost realism evaluation was not completed before the visits 
and thus there was no existing cost/cost realism evaluation to be 
“altered” by the visits. Indeed, it is the administrative position that 
the plant visits, which were intended to provide verification of factual 
representations in offerors’ proposals, “were considered to be necessary 
in order to complete the cost/cost realism evaluation.” 

What constitutes “negotiations” or “discussions” was examined in 
our decision 51 Comp. Gen. 479, 481 (1972), wherein we stated : 

We have reviewed several of our more recent decisions bearing on the question 
of what constitutes discussions and conclude that resolution of the question has 
depended ultimately on whether an offeror has been afforded an opportunity to 
revise or modify its proposal, regardless of whether such opportunity resulted 
from action initiated by the Government or the offeror. Consequently, an offeror’s 
late confirmation as to the receipt of an amendment and its price constituted 
discussions (50 Comp. Gen. 202 (1970) ), as does a requested “clarification,” which 
result in a reduction of offer price (48 Comp. Gen. 663 (1969) ) and the submis- 
sion of revisions in response to an amendment to a solicitation (50 Comp. Gen. 
246 (1970) ). On the other hand, an explanation by an offeror of the basis for 


its price reductions without any opportunity to change its proposal was held not 
to constitute discussions (B-170989, B-170990, November 17, 1971). We believe, 
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therefore, that a determination that certain actions constitute discussions must 
be made with reference to the opportunity for revision afforded to offerors by 
those actions. If the opportunity is present, the actions constitute discussions. 

In view of the absence of any evidence that the offerors under the 
instant procurement were extended an opportunity for proposal revi- 
sion pursuant to the plant visits, we are unable to conclude that those 
visits constituted a reopening of negotiations, and therefore the initial 
contention of your protest is without merit. 

The remainder of your protest is principally devoted to a request 
that our Office instruct the procuring agency that award to ITT—-DCD, 
not RCA, would represent the greatest value to the Government. 
Alternatively, you ask that we direct the Army to reopen negotiations 
for the purpose of providing offerors an additional opportunity to 
clarify the status of their independent research and development pro- 
grams and furnish other information concerning the cost realism of 
their proposals. 

You do not contend that RFQ-0141 contained an inadequate ex- 
pression of the criteria for evaluation of proposals and their relative 
importance, nor do you maintain that the evaluation deviated from 

| the statement of criteria and their importance in the solicitation. 
| Simply put, your argument is that the substantive determinations of 
the evaluators do not support a conclusion that award to RCA would 
represent the greatest value to the Government. 

; RFQ-0141, as amended, contained the following statement of the 
criteria for proposal evaluation and their relative importance: 


D.1 valuation Areas. Hvaluation will be in three areas: 


1. Technical (See Subsection D.7) 

2. Past Performance (See Subsection D.8) 

3. Cost/Cost Realism (See Subsection D.9) 
To receive consideration for award a rating of no less than “Acceptable” 
must be achieved in each area. The technical area is by far the most 
important and constitutes over sixty percent (60%) of the total evaluation. 
The past performance area is of lesser importance than technical but greater 
than cost. For relative importance of factors and subfactors in each area, 
refer to the referenced subsections. * * *. 


D.2 Basis for Award. Any award to be made will be based on the best overall 
proposal with consideration given to: 
(i) technical merit ; 
(ii) contractor’s past performance ; and 
(iii) cost/cost realism, in that order (see D.1 for relative order of im- 
portance). 
The prime objective is to select the offer which represents the greatest value 
to the Government. * * * 
Ea ok * * ote ok ae 
D.7 Evaluation Factors (Technical Area) 


The Government’s principal objective in the SHF Satellite Communications 
Terminal program is to obtain equipments which meet the required perform- 
ance, within the specified time frame, while meeting the criteria of an equip- 


~ —'_— wea SS * 


mM RRmoRe 


h 


$= 


r 


t ment design which results in the lowest cost in production. The same thinking 
! must be applied to the consideration of life cycle costs. In this respect, equip- 
9 , ment designs which are unduly complex should be avoided and the use of 
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non-standard components should be held to an absolute minimum. Proposals 

will be evaluated by a selected team of qualified technical personnel to de- 

termine the extent that each bidder is capable of successfully accomplishing 

the contractual requirements. Hach bidder must establish his capability with 

a proposal that completely covers all evaluation factors and specifically ad- 

dresses each deliverable item and all contractual clauses. Factors to be used 

in the evaluation and the relative importance of each are as follows: 

(Norte: Factors of equal importance are listed horizontally) 

First Priority—Technical (Proposal Volume I) 

Second Priority—Test (Proposal Volume IT) 

Third Priority—Management—Support (Proposal Volumes III and IV) 

Nore: The technical factor constitutes over 14 of the total technical area eval- 

uation score. To achieve a rating of “Acceptable” in the technical area a rating 
of no less than acceptable must be achieved for each of the above five [sic] 
factors. 
The order of each subfactor below is indicated by numerical listing under their 
associated factors with Number 1 indicating the highest relative importance of 
each subfactor group. Subfactors having the same number are of equal import- 
ance. The subfactor groups for each factor are: 


TECHNICAL: 


The subfactors itemized below will be evaluated on the basis of the understand- 
ing of stated requirements, the adequateness/completeness of the proposal, and 
the degree to which the design meets the stated requirements : 
*1—System Trade-offs 
*2—Antenna 
*2—Transmitter 
*2—Receiver 
*2—Modem 
8—Hlectrical integration 
8—Mechanical integration 
4—Product assurance 
5—Hcho suppressors 
*To achieve a rating of “Acceptable” in the technical factor a rating of no less 
than acceptable must be achieved for each of these subfactors. 


TEST PROGRAM: 


The subfactors itemized below will be evaluated on the basis of the completeness/ 
adequateness of the proposal, the basis of understanding of technical require- 
ments, and the manner of implementation : 

1—Methods of test/checkout 

1—Understanding of testing requirements 

2—Test equipment 

2—Reliability and Maintainability demonstration 


MANAGEMENT: 


The subfactors itemized below will be evaluated on the basis of the completeness/ 
adequateness of the proposal and the basis of understanding of Government 
requirements : 

1—Program Management plan to include the Program Management Control 

and Reporting System 

1—Personnel 

2—Company experience 

8—Make or Buy 


SUPPORT: 


The subfactors itemized below will be evaluated on the basis of the completeness/ 
adequateness of the proposal and the basis of understanding of the technical 
requirements: 

1—Documentation 

2—Spare parts, provisioning, RPSLs and RPSTLS. 

8—Tra 

D.8 valuation of Contractor’s past performance will be based upon informa- 

tion required to be furnished under Subsection D.5 as verified or supplemented by 
information obtained from other Government agencies. In the event quoter indi- 
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eates that it does not have a record of past performance, this area will be evalu- 
ated through an overview of his potential for satisfactory performance. 


(Note: Provision of this solicitation requiring full, accurate, and complete 
information). 
1 D.9 Cost/Cost Realism. 
As part of proposal evaluation and in order to minimize potential or built-in cost 
growth, the Government intends to evaluate the realism of offerors’ proposed 
costs in terms of the offerors’ proposed approach. Proposals may be penalized to 
the degree that the proposed costs are unrealistically low. 
- The factors itemized below will be evaluated on the basis of the complete- 
2 ness/adequateness of the proposal and the basis of understanding of stated 
] requirements : 
1—Validity of proposed cost in relation to the specific technical approach to 
r include: 
f (a) proposed man hours, 
t- (b) proposed materials, subcontracts and other direct charges. 
1—Adequacy of contractor’s estimating system 
2—Adequacy of cost estimates in areas of high technical risk. 
2—Areas of significant cost variation indicative of quoter’s lack of under- 
1- standing of the problem or capacity to perform. 
d 8—Contracts of comparable complexity and size. 
The relative importance of the above factors is indicated by the number preceding 
the factor with the number 1, indicating the highest relative importance. Factors 
having the same number are of equal importance, 
A diagrammatic summarization of these provisions, including the 
precise weight of each factor, is as follows: 
Technical Area Past Performance Cost/Cost Realism 
" (67%) Area (22%) Area (11%) 
4 | | | 
Technical (64%) Test (15%) Support (11%) Management 
(10%) 
9 Major Areas* 
- Relative Importance Factor 
1 a —_—_—— 
ant 1 System Trade-Offs 
rol 2 Antenna 
2 Transmitter 
2 Receiver 
2 Modern 
3 Electrical Integration 
od 3 Mechanical Integration 
75 4 Product Assurance 
5 Echo Suppressors 
*Each of the 9 major areas was divided into sub-areas. Each sub-area was 
ma- evaluated for completeness of proposal, technical approach, and the degree the 
| by poe ap design meets technical requirements. These 3 criteria were applied to 
ndi- each sub-area in regard to each of the 4 configurations in which the equipment 
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was required. 
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Each proposal was numerically scored under every factor in the 
“Technical Area.” We are advised by the Army that it considers the 
“technical” portion thereof to be the “major area of technical risk,” 
and the “test,” “support,” and “management” portions to bear “mini- 
mal technical risk.” In regard to the nine evaluation factors under the 
major technical areas portion, RCA and ITT—DCD achieved identical 
scores under “System Trade-Offs.” However, RCA was considered 
superior to ITT—DCD in each of the remaining eight factors, under 
which the difference in score between the two offerors ranged from ap- 
proximately 1 to 25 points. It is the Army’s position that these scoring 
differences reflect its opinion that the ITT-DCD proposal represents 
a substantially higher technical risk than the proposal of RCA. 

When the scores of the nine evaluation factors were weighted and 
averaged, RCA’s total score under the “technical” portion exceeded 
that of IT'T-DCD’s by 4 points. RCA also attained higher scores in 
the “test” and “management” portions by margins of 2.4 and 10.7 
points, respectively. ITT-DCD’s proposal was assigned a score under 
the “support” portion which was above that of RCA’s by 9.9 points. 
Thus, for the entire “Technical Area,” RCA’s total weighted score 
exceeded that of ITT-DCD’s by 3 points. 

The “Past Performance” and “Cost/Cost Realism” Areas were not 
numercially scored, although respectively they were approximately 
one-third and one-sixth as important as the “Technical Area.” RCA 
and ITT-DCD were deemed to have equally satisfactory records of 
past performance. The procuring activity concluded that ITT-DCD’s 
proposal was minimally cost realistic, while that of RCA was most 
cost realistic. 

Upon consideration of the evaluation results, the contracting officer 
selected the proposal of RCA as representing the greatest value to the 
Government since it achieved the highest technical merit rating, had 
a satisfactory record of past performance, and was judged to be most 
cost realistic. The Fort Monmouth Procurement Branch Board of 
Awards concurred in the contracting officer’s selection. 

We preface our discussion of your contention that an award to 
ITT-DCD would represent the greatest value to the Government, with 
the observation that your protest often speculates upon the difference 
in “bidders’ prices.” Of course, in this negotiated procurement, which 
contemplates a cost-plus-incentive-fee contract, competitors were re- 
quested to submit quotations of estimated total cost, plus proposed 
fee. RCA’s final quotation of estimated total cost plus proposed fee 
substantially exceeded ITT—DCD’s. 

Your initial argument is that where two offerors are essentially 
equal in technical and other areas, award must be made to the offeror 
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proposing the lowest cost to the Government. It is your position that 
the evaluation results have established RCA and ITT-—DCD as essen- 
tially equal in the “Technical” and “Past Performance” areas, and 
therefore the greatest value to the Government would result from an 
award to ITT—DCD, which has quoted the lower estimated total cost 
plus proposed fee. 

In support of this argument you cite as a “similar” case our decision 
reported at 50 Comp. Gen. 246 (1970), which involved a negotiated 
procurement for research and development services to be performed 
on a cost-plus-a-fixed-fee basis. In that case an award was made to the 
offeror (TI) which had proposed the lower estimated cost, even though 
a competitor (SRL) received a higher technical merit rating. In 
denying SRL’s protest against the award to TI, we stated : 


In response to SRL’s allegation that the lower cost estimate submitted in the 
technically inferior TI proposal was considered as controlling, we are advised 
that the technical differences in the two proposals did not warrant the incurrence 
of additional costs that would have been occasioned by accepting SRL’s proposal. 
In fact, the technical evaluation team considered the difference in point scores 
to be insignificant. * * * In this regard, we are advised that: 

“* * * Both bidders were rated relatively high which indicated a high 
technical capability to perform the requirements of the contemplated contract 
and the additional 6 point rating assigned to [SRL’s] proposal did not 
justify the expenditure of extra money. The 78 point rating assigned to the 
[TI] proposal established that they were quite capable of performing the 
required work, and to place undue emphasis on the 84 point rating of [SRL] 
would have been superfluous to the requirements of the [Government] and 
did not warrant the expenditure of additional funds.” 

Where, as here, two offerors are essentially equal as to technical ability and 
resources to successfully perform a research and development effort, the only 
consideration remaining for evaluation is price. In such a situation, we believe 
that the lower priced offer represents an advantage to the Government which 
should not be ignored. Indeed, ASPR 4-106.4 makes it clear that awards should 
not be for capabilities that exceed those determined to be necessary for successful 
performance of the work. 

We view the award to TI as evidencing a determination that the cost premium 
in making an award to SRL, based on its slight technical superiority over TI, 
would not be justified in light of the acceptable level of effort and accomplishment 
expected of TI at a lower cost. The concepts expressed in ASPR 3-805.2 and 
4-106.5(a) that price is not the controlling factor in the award of cost-reimburse- 
ment and research and development contracts relate, in our view, to situations 
wherein the favored offeror is significantly superior in technical ability and 
er over lower priced, less qualified offerors. * * *. 50 Comp. Gen. at 248-49 
70). 


The determinative element in our 1970 decision was not the difference 
in technical merit scores per se, but the considered judgment of the 
procuring agency concerning the significance of that difference. This 
was recognized in our decision B-170633(1), May 3, 1971, in which 
we upheld the award of a Time and Material and Labor Hour type of 
contract to a technically superior offeror which had submitted the 
higher price proposal. Our 1970 decision was distinguished as follows: 


We agree that the point ranges in the two situations are not radically different. 
However, in the earlier case the contracting activity specifically determined that 
the differences in the technical proposals, which were regarded as insignificant, 
did not justify paying a price differential. It was further stated that the firm 
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receiving the 78 point score was quite capable of performing the required work 
and that to place undue emphasis on the higher score “would have been super- 
fluous” to the agency’s requirements and “did not warrant the expenditure of 
additional funds.” In contrast, the findings in this case were that your proposal 
and the [successful offeror’s] proposal were not equal and that acceptance of the 
higher priced offer was more advantageous to the Government. 

We believe the situation in the instant case is analogous to that in 
the decision quoted immediately above. The “Past Performance” of 
RCA and ITT-DCD was regarded as equivalent. However, there is 
no indication of record that in regard to the “Technical” area, the 
procuring agency has regarded the proposals as “essentially equal” 
or the differences between the two to be “insignificant.” The technical 
superiority of RCA’s proposal has been consistently recognized and 
we are advised that ITT-DCD’s proposal “represents a substantially 
higher technical risk” than that of RCA. The contracting officer stated 
in his supplemental administrative report: 

Upon receipt of the technical evaluation and during his deliberations leading 
to the selection of the offer representing the greatest value to the Government, 
the Contracting Officer was assured by his technical advisors that the higher 
score assigned to the ROA proposal represented significant value to the Govern- 
ment. This finding was reassessed upon receipt of the ITT DCD protest in June 
1972 and has again been reviewed in view of [ITT-DCD's] 7 August 1972 letter. 
In each ease, the technical advisors have even more strongly reaflirmed their 
original recommendation that the technical differences in the two proposals 
should be regarded as being of paramount importance, As a result of numerous 
discussions with his technical advisors, the Contracting Officer has concluded 
that the ITT DCD proposal contains areas of higher technical risk than the 
RCA proposal. This increased technical risk greatly increases the potential for 
cost growth (overrun) under any resultant contract. Therefore, the Contracting 
Officer has concluded that the cost growth potential in the If“% DOD proposal 
more than offsets any apparent savings in the amount for which the contract 
would be awarded. 

Additionally, the record before us does not support the contention 
that RCA and ITT-DCD were “essentially equal” technically or that 
the technical differences in their proposals were “insignificant.” Ac- 
cordingly, we must reject your argument that award must be made to 
ITT-DCD because it has quoted a lower estimated total cost plus 
proposed fee. 

In your letter of September 6, 1972, you contend that the contract- 
ing oflicer’s supplemental statement reveals two improprieties; (1) the 
contracting officer has changed the basis upon which RCA was selected 
for award, and (2) the Army has “rescored” the technical proposals 
after the filing of your protest and is improperly relying upon this 
revised evaluation in justifying the proposed award to RCA. 

The initial administrative report did not dwell upon the technical 
merits of the two proposals, and properly so, because the sole basis for 
protest at that time was that the May 1972 plant visits constituted a 
reopening of negotiations. The alleged technical equivalency of the 
two proposals was first asserted in your response to the initial admin- 
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istrative report. The contracting officer’s statement quoted above repre- 
sented the first opportunity of the Army to address the contention that 
the two offerors were “essentially equal” technically. In our view, the 
contracting officer’s statement does not reveal any “rescoring” of 
proposals; it merely asserts that upon receipt of the ITT—DCD protest, 
the Army’s existing determination of the merits of the proposals was 
“reassessed,” as a result of which his technical advisors have “re- 
affirmed their original recommendation.” In view thereof, we are 
unable to agree with your contention that the contracting officer has 
changed the basis on which RCA was selected for award. 

Your remaining arguments are directed to the “Cost/Cost Realism” 
area of evaluation and the conclusions of the procuring agency there- 
under. The first of these arguments is that ITT—DCD’s final quotation 
of estimated costs was not only realistic, but was more realistic than 
the proposal of RCA. This assertion is at variance with the procuring 
agency’s determination that the RCA cost proposal was “most” realistic 
and that of ITT—-DCD was “minimally” realistic. 

The theme of your first argument is that the procuring activity had 
engaged in an evaluation of cost. realism prior to the submission of 
best and final offers, as a result of which your cost proposal was deemed 
“realistic.” You observe that in its best and final offer of April 26, 1972, 
ITT-DCD left unchanged its quotation for direct labor hours and 
changed other elements of its estimated cost and proposed fee. These 
changes were explained in ITT—DCD’s best and final offer, and to our 
Office. You allege that the plant visits in May 1972 were in conjunction 
with a “new,” or second, evaluation of cost realism, in which it was 

| concluded that your cost proposal was “unrealistic.” You question the 
propriety of such a conclusion since ITT—-DCD had explained the 
basis for the alterations in estimated costs and proposed fee made in 
' its final offer, and since its quotation for direct labor hours (with 
which the plant visits were concerned) remained unchanged. In 
essence, you contend there was no rational basis upon which ITT-— 
DCD’s cost proposal could be deemed “realistic” before submission of 
its best and final offer, and “unrealistic” thereafter. This “before-and- 
after” theory is expressed as follows in your letter of September 6, 
1972: 
The contracting officer’s contention that a new evaluation of cost realism was 
appropriate after the submission of best and final offers, because of ITT DCD’s 
reduction in proposed costs, is misleading. The important fact in rebutting this 
] generalization is that the reduction in ITT DCD’s estimated costs did not affect 
° its projected costs for direct labor. Since the proposed direct labor costs remain 
the same as those negotiated earlier, the reduction at the time of best and 
) final offers cannot be used as a justification for taking another look at ITT DCD’s 
0 | experience in three relatively minor areas and making a new evaluation con- 
cerning technical risks, i.e., additional hours required to complete development. 
- In other words, since the reduction in price did not affect direct labor hours, it 


could not have been the cause of a new evaluation of the realism of proposed 
direct labor costs. [Italic supplied.] 
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This argument rests upon several misconceptions. Iirst, there were 
not two evaluations under the “Cost/Cost Realism” evaluation cri- 
terion. As we stated above, there was only one evaluation, conducted 
after receipt of best and final offers. Thus, before the submission of 
best and final offers, there was no evaluation in existence of LTT- 
DCD’s cost proposal deeming it “realistic,” to be subsequently changed 
to a determination that the proposal was “unrealistic.” We regard it 
as logical to withhold the evaluation of cost realism until the offerors’ 
best and final offers are submitted, for reasons stated as follows by the 
contracting oflicer : 

ITT DCD has expressed surprise that the cost realism evaluation was not 
initiated prior to receipt of best and final offers. The reason for this becomes 
obvious when one considers the fact that from the time of submission of original 
proposals in January 1972 through submission of best and final offers in April 
1972, ITT DCD effected approximately a forty-percent (40%) reduction in pro- 
posed costs. Further, of the forty-percent (40%), approximately fifteen-percent 
(15%) was effected between completion of negotiations on 14 April 1972 and 
close of negotiations on 26 April 1972. From this it may be seen that an evalua- 
tion of cost realism prior to receipt of best and final offers would be of ques- 
tionable value. * * * 

Your protest also is inclined to equate the evaluation of the realism 
of its proposed direct labor hours to the entire “Cost/Cost Realism” 
evaluation criterion, set forth in section D.9. of RFQ —O141, quoted 
above. .\n examination of that section shows that proposed man-hours 
constituted only one subfactor, of 1 of 5 factors, within the “Cost/ 
Cost. Realism” area. The protest, in our opinion, places considerably 
more emphasis on the importance of this subfactor than was attrib- 
uted to it by the contracting agency. As indicated above, the sole 
initial basis of the instant protest was that the plant visits constituted 
an improper reopening of negotiations. The plant visits grew out of 
concern about the accuracy of offerors’ proposed direct labor hours. 
While an explanation of the plant visits necessarily involved a diseus- 
sion of this concern, it did not mean that other evaluation factors in 
the “Cost/Cost Realism” area had been ignored or were of no conse- 
quence. The other factors simply were not considered in issue in the 
initial administrative report on your protest. Within this context, 
we view as erroneous your subsequent statements such as: 

We note again that the contracting officer’s concern about cost realism is 
apparently confined to the area of direct labor hours necessary to complete the 
program, 

Finally, the procuring agency did not determine, as you maintain, 
that ITT-—DCD’s cost proposal was “unrealistic.” The contracting 
ollicer has explained his opinion as follows: 

The Contracting Officer has not at any time determined the IVT-—DCD Best and 
Irinal Offer to be unrealistic. However, as in the case of the technical area where 
there can be a differential in the merit of acceptable technical proposals, there 
can also be variations in the degree to which cost proposals are realistic. In 
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the instant case, the ITT proposal was considered to be minimally cost realistic 
while the RCA proposal exhibited a much higher degree of cost realism. 

In view of the foregoing, we are unable to agree with your conten- 
tion that, before submission of best and final offers, the procuring 
agency determined ITT—DCD’s cost proposal to be “realistic” and 
later changed that determination to “unrealistic”; your contention 
that it was improper to have initiated the evaluation of cost realism 
only after receipt of best and final offers; or with your equation of 
direct labor hours to the entire “Cost/Cost Realism” evaluation area. 

Your argument that the cost realism of ITT-DCD’s proposal is 
greater than that of RCA’s is dependent, in part, upon consideration 
of the latter’s performance under the SHF Ground and Airborne 
Tactical Satellite Communication Terminals program. Both ITT- 
DCD and RCA have alleged that the other has experienced, under 
prior Government contracts, cost growth of such magnitude as to cast 
serious doubt upon the credibility of the other’s cost proposal. Each 
party has stated that the portrayal to this Office of its performance by 
the other is factually inaccurate. Apart therefrom, RCA and ITT- 
DCD have each stated to our Office that its proposal under RFQ 
—0141 included an account of its performance under prior contracts, 
and we have no reason to believe that such accounts were inaccurate. 
It is axiomatic that the procuring agency has the expertise and the 
primary responsibility for the evaluation of this information, and the 
record indicates that the agency evaluated RCA and ITT-DCD as 
equally satisfactory on Past Performance, based upon the information 
submitted with their proposals. In view thereof, and in the absence 
of any evidence that such information was inaccurate or that the evalu- 
ations were arbitrary, we are not in a position to advise the Army 
that we find the ITT-DCD cost proposal to be more cost realistic than 
that of RCA. 

Your next contention is that the contracting officer erred in deter- 
mining that ITT—DCD’s projection of direct labor cost was “unreal- 
istic.” We are advised by the contracting officer that a more accurate 
expression of his determination is that ITT-—DCD’s “projection of 
direct labor cost, particularly the specific man-months proposed 
was “ * * considered to be extremely optimistic in view of the areas 
of technical risk disclosed during evaluation of the technical area.” 

You state that in determining the realism of an offeror’s projected 
direct labor costs, consideration should be given to independent re- 
search and development (IR&D) and prior related Government con- 
tracts which it has performed, because the Government will not be 
charged for direct labor to the extent an offeror has completed develop- 
ment work applicable to the instant procurement. You then identify 
eleven areas, in addition to those which were the subject of the plant 
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visits, in which ITT-DCD has performed applicable development 
work. You also refer to related work ITT—DCD has performed in 
connection with the Navy’s AN/WSC-2 satellite program and the Air 
Force’s AN/GSQ-119 communications program. Therefore, you main- 
tain, any determination of the realism of ITT-~DCD’s projected direct 
labor costs, which is based solely upon the observations made at the 
plant visits, did not take into consideration the totality of I'TT-DCD’s 
prior eiforts and therefore cannot be sustained. 

We have been advised by the Department of the Army that in the 
evaluation of the realism of offerors’ projected direct labor costs, 
emphasis was placed upon the areas examined at the plant visits be- 
eause those areas were of significant technical visk, entailing the pos- 
sibility of a large increase in labor hours if an otfevor’s development 
was not as advanced as it had represented in its proposal. In regard 
to the areas of IR&D which are set forth in your protest, and which 
you were not requested to show during the plant visits, we ave in- 
formed that the Army either considered them to be of such low tech- 
nical risk as to justify the conclusion they would require little 
additional effort, or that the subitem involved was to be obtained 
through subcontract rather than being developed and manufactured by 
the offeror itself. 

In this connection, ITT—DCD’s performance under the AN/ WSC-2 
and AN/GSQ-119 programs was extensively set forth in its proposal, 
and we are advised by the Army that its evaluation of the I'T’T-DCD 
proposal included consideration of its experience thereunder. 

Under these circumstances, we are aware of no basis upon which 
our Office would be warranted in disturbing the administrative con- 
clusions regarding the realism of IT’T—DCD’s projected direct. labor 
costs. 

Your final argument is that even if the contracting ofticer were 
correct in determining that ITT-—DCD’s cost proposal was “unreal- 
istic” in the direct labor area, award to ITT-DCD would represent 
the greater value to the Government. 

Of the total effort required to design, develop, fabricate and test the 
small satellite terminals, you attribute 10 percent to “Development of 
Brassboards in New Design Areas.” The items of equipment examined 
in the May 1972 plant visits, you assert, constitute no more than 50 
percent of the brassboards required in new design areas. Therefore, 
the plant visits were concerned with only 5 percent of the total pro- 
jected costs for the entire project. You then present two hypothetical 
situations: one in which RCA’s development of the items seen at the 
plant visits was 20 percent beyond that of ITT-DCD’s, and the other 
in which ITT-DCD had completed no development whatsoever in the 
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areas which were the subject of the plant visits. In either case, you 
maintain, ITT-DCD’s projected costs would still be lower than RCA’s 
and therefore IT’T-DCD’s offer represents the greater value to the 
Government. 

The record indicates that, after the plant visits, the evaluators at 
the using agency advised the procuring activity that RCA had com- 
pleted more of the tactical synthesizer, high voltage power supply, 
down converter, up converter and strategie synthesizer than any of 
the other offerors. This conclusion was supported by charts sum- 
marizing each offeror’s percentage of completion of these subsystems. 
The percentage of completion was then translated to an equivalent 
reduction in the Independent Government Cost Estimate (IGCE). In 
view of the extensive work accomplished by RCA, the IGCE was re- 
duced by $879,000, The less extensive work completed by ITT-—DCD 
resulted in a reduction of the IGCE of approximately $346,000, cre- 
ating a ditference of approximately $533,000 in the amount the IGCE 
was reduced as a result of the Government’s assessment of the status 
of the work seen at the plant visits. This difference of $533,000 is less 
than the difference between ITT-DCD’s and RCA/’s final estimated 
total costs plus proposed fee. Thus, the plant visit report would appear 
to support ITT-DCD’s contention that the additional work required 
of it on the tactical synthesizer, high voltage supply, down and up 
converters and strategic synthesizer would result in a cost increase 
less than the difference between its final estimated total cost plus 
proposed fee and that of RCA. 

Hlowever, this does not compel the conclusion that the total costs 
incurred by ITT-DCD during the performance of the contract would 
be less than those of RCA, which is the basis upon which you claim 
an award to ITT-DCD would represent the greater value to the Gov- 
ernment. The tactical and strategic synthesizers, down and up con- 
verters, and high voltage supply are only part of the work to be 
accomplished under RFQ —0141, and the evaluation of offerors’ devel- 
opment of these items constituted only a portion of the “Cost/Cost 
Realism” evaluation. As the contracting officer stated in his supple- 
mental report : 

* ITT DCD is of the apparent belief that the plant visits and the subsequent 
inputs to the evaluation of cost realism was a significant factor in selection of the 
successful offeror. Such was not the case. As previously stated, the primary 
factor in selection of the successful offer was the technical merit of the proposal. 
Further, the plant visits were but a portion of the overall cost/cost realism 
evaluation. * * *, 

We note, for example, from the cost realism evaluation that the dif- 
ference between the very favorable overhead rate projected by ITT- 
DCD and that adopted in the IGCE alone would virtually extinguish 
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any advantage enjoyed by ITIT-DCD over RCA in their final cost 
proposals. 

In our decision reported at 50 Comp. Gen. 390, 410 (1970), we 
stated : 

Our Office has noted that the award of cost-reimbursement contracts requires 

procurement personnel to exercise informed judgments as to whether submitted 
proposals are realistic concerning the proposed costs and technical approach 
involved. B-152039, January 20, 1964. We believe that such judgment must 
properly be left to the administrative discretion of the contracting agencies 
involved, since they are in the best position to assess “realism” of costs and 
technical approaches, and must bear the major criticism for any difficulties or 
expenses experienced by reason of a defective cost analysis. 
From our review of the record in the instant case, we are unable to 
conclude that the Department of the Army has arbitrarily exercised 
the discretion committed to it in evaluating the offers or in proposing 
to make award to RCA. 


Accordingly, your protest is denied. 


[ B-176466 J 


Bids—Prices—Below Cost—Effect on Bidder Responsibility 


The administrative determination that the low bidder, a subsidiary of a corpo- 
ration undergoing a Chapter XI Bankruptcy Act reorganization (11 U.S.C. 701), 
did not possess the financial strength to perform a multi-year contract for trans- 
ducers and parts at the low price bid is a determination that is within the con- 
templation of paragraph 1-902 of the Armed Services Procurement Regulation 
(ASPR) to the effect that any doubt as to the financial strength of a bidder that 
cannot be resolved affirmatively requires a determination of nonresponsibility. 
The record confirms that the price bid would result in a loss, that the contracting 
agency’s estimate of costs on separate yearly quantities is not contrary to the 
terms of the solicitation or ASPR 1-322.1(b) (3), and that the refusal to rely on 
the bidder’s material and labor cost estimates was not arbitrary and, further- 
more, consideration of the parent corporation’s reorganization in determining its 
subsidiary’s responsibility was within administrative discretion. 


To Cole and Groner, December 20, 1972: 


We refer to your letter dated October 31, 1972, and prior correspond- 
ence in connection with a protest filed on behalf of Massa Division, 
Dynamics Corporation of America (Massa), under invitation for bids 
N00024-72-B-3372, issued by the Naval Ship Systems Command, 
Washington, D.C. 

The invitation, issued on March 27, 1972, with bid opening, as ex- 
tended, on May 3, 1972, solicited bids for a multi-year (4 years) pro- 
curement of 69 AN/SQS-23, 208A transducers, with additional trans- 
ducer elements, maintenance repair parts and data. The following five 
bids were received : 
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Multi-Year Prices 


Bidder Offer A Offer B 
(Without First Article) With First Article) 
Unit Cost ___ Total __ Unit Cost __‘Total_ _ 
1, Massa $35, 400 $2, 457, 079. 20 
2, Hazeltine 36, 577 2, 533, 583. 00 
3. Harris ASW Divi- 
sion General Instru- ‘ 
ment $37, 700 $2, 615, 400. 00 
4, Honeywell, Inc. 41,083 2, 843, 566. 95 
5. Marine Resources, 
Inc. 42,200 2,918, 190. 00 


The contracting oflicer determined that Massa was not a responsible 
bidder and proposed to award the contract to Hazeltine as the next low 
bidder. By letter dated July 10, 1972, Massa protested this determina- 
tion to our Office. In response to the initial protest the activity has 
provided us with the following rationale in support of the determina- 
tion : 

Background 


It is believed that a brief review of this Command’s procurements of the 208A 
Transducer, an improved, refined version of the earlier 208 is pertinent. The 
first purchase of the 20SA was in 1967 under Contract N00024-67—C-1406, issued 
16 May 1967, for 29 208A transducers at a unit price of $65,700 for domestic 
use (24 units) and a unit price of $66,200* for foreign use (5 units) was sole 
source from Massa. 


In 1968, having acquired a data package for competitive procurement under the 
1967 procurement, an IFB was issued for 54 208A transducers. Because of an 
early delivery requirement, prospective bidders were advised at a bidder’s con- 
ference, and in writing, that, if anyone other than Massa were selected for award, 
it would be necessary to make a sole source award to Massa for 12 equipments. 
Thus, in this 1968 procurement, Massa had the advantage of bidding a larger 
quantity than any other bidder as well as a waiver of preproduction requirements 
as the only prior producer. Bids were opened in October 1968 with the following 
results : 


Bidder Unit Price 
Hazeltine $36, 926 
General Instrument 46, 168 
Edo Western 47, 294 
Honeywell 51, 296 
General Dynamics 54, 348 
Chesapeake Instrument 5d, 490 
Massa 61, 300 
Sangamo Hlectric 64, 711 


*The difference in price was because of the more stringent requirements for 
packaging for overseas shipment. 


Award was made to Hazeltine on 25 October 1968 and its performance under the 
contract has been satisfactory. 


After the award was made to Hazeltine under the 1968 IFB as indicated, a sole 
source award was made to Massa for 12 transducers under Contract N00024-70- 
C-1009, at a unit price of $63,500. This award was necessary to meet production 
delivery requirements before delivery could be made by Hazeltine because of the 
first article testing required of Hazeltine, but waived for Massa. 
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Discussion 


From the foregoing, it is clear that Massa’s price under the present IFB is far 
less than its 1968 bid price ($35,400 vs $61,300) and its price for the 12 units 
awarded it in 1968 ($35,400 vs $63,500), raising the question whether award 
of this multi-year procurement would not result in a loss contract which Massa 
could not afford. The financial breakdown for the parent company, Dynamics 
Corporation of America (DCA) * * * clearly established that Massa is in no po- 
sition to absorb a loss. In this situation this Command considered it its duty to 
make full inquiry of Massa regarding its actual costs of producing the 208A under 
the 1967 contract (unit price $65,700) and the 1968 contract (unit price, $63,500) 
and how Massa had arrived at its bid price under the present IFB. Accordingly, 
on 5 June 1972, Massa’s parent corporation, DCA was requested to furnish the 
actual costs incurred under these earlier contracts and any figures used to develop 
Massa’s bid price for the present procurement. At a meeting held at this Command 
on 14 June 1972, Mr. Frank Paradise, Group Vice President of DCA presented 
the figures for unit costs/pricing * * *. This presentation demonstrates that 
Massa’s bid price of $35,400 per unit represents a loss of at least some $10,000 
per equipment, for a total loss of some $700,000. From DCA’s financial break- 
down * * * it was clear that DCA was in no position to sustain such a loss. 
Accordingly, the Contracting Officer determined in accordance with ASPR 1-903.1 
and 1-904.1 that he could not make a positive determination that Massa/DCA 
was a responsible contractor for this procurement. 

In addition, the Navy points out that on August 2, 1972, DCA, 
Massa’s parent corporation, filed a petition under the provisions of 
Chapter XI of the Bankruptcy Act, 11 U.S. Code 701, in the United 
States District Court for the Southern District of New York. Subse- 
quently, on August 14, 1972, a meeting was held between agency 
personnel and representatives of Massa, at which time that firm’s 
representatives submitted information regarding the company’s finan- 
cial status as of June 30, and an additional cost breakdown of its bid. 
After a review and analysis of this material the procuring activity 
reaffirmed its determination that Massa’s bid price would result in a 
loss and that it does not possess the financial resources to perform the 
subject contract. 

You assert that the procuring activity’s conclusion that Massa’s bid 
price would result in a loss is erroneous. You contend that the procuring 
activity’s projected loss of $700,000 contained in its administrative 
report dated August 3, is not explained and cannot be supported by the 
cost analysis furnished by Massa, which merely lists its costs for this 
procurement and its two previous contracts. In addition, you cite the 
reduction of the projected loss figure to $500,000 in the Navy’s report 
dated August 25, as indicative of the unreliability of both reports. 

It appears from the record that the different projected loss figures 
resulted from the fact that additional cost figures were made available 
after the initial report was completed. The procuring activity’s evalua- 
tion of Massa’s proposed costs submitted on August 10, 1972, contains 
the following overall conclusion : 

Review of reference (a). (Massa’s cost Data) indicates several serious defi- 


ciencies relative to financial risk which may adversely affect the bidder’s perform- 
ance on a potential contract for the subject equipments. Namely, the omission of 











Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 375 


inflation factors, the use of four year (multi-year) quantities and increased 
productivity of labor beyond experienced norms. * * *, 


In addition to making corrections for these omissions, the analysis in- 
cludes a determination of the learning/cost curve trend for materials, 
assembly labor, and engineering labor under the prior contracts and 
application thereof to Massa’s cost figures for this procurement. From 
this analysis, it is concluded that the loss will be in excess of $500,000. 

It appears from the record that much of the difference between 
Massa’s estimated costs of performance and the Navy’s estimates of 
these costs turns on the projected costs of material and assembly labor. 
For example, on the first year’s requirement of 20 units, the Navy’s 
estimate of material costs exceeds Massa’s by over $6,300 per unit, and 
for assembly labor, the Navy’s estimate exceeds Massa’s by more than 
$4,100 per unit. 

You contend that Massa’s cost projections should have been accepted 
by the Navy because Massa based its material cost estimate on firm 
vendor quotations for the entire 69 units and its labor costs were 
determined in accordance with a fixed wage rate schedule in its union 
contract which you state is effective until 1975. 

The Navy reports Massa has not verified its alleged vendor quota- 
tions and wage rates to the Navy’s satisfaction. Accordingly, the Navy 
developed its own estimates based on actual unit costs incurred by 
Massa under its prior 12 unit contract, as adjusted by a learning curve 
and by a factor for inflation. Based on the evidence contained in the 
record before us we are unable to conclude that the Navy’s refusal to 
rely upon Massa’s material and labor cost estimates was arbitrary. 

You also contend that the Navy’s cost projections are unrealistic 
because these projections are computed on the basis of the four sepa- 
rate annual quantities rather than the full 69 unit quantity. You believe 
that ASPR 1-322.1(b) (3), which states in part that multi-year pro- 
curements are appropriate in situations where they provide an oppor- 
tunity for savings through continuity of production over long periods 
of time, dictates that total quantity projections should be made. Fur- 
ther, you state that the Navy’s entire analysis is predicated upon a 
delivery schedule extending over a 4-year period, whereas Massa’s 
manufacturing cycle is only 28 months, plus an 8-month contingency 
period. You contend that Massa’s projected manufacturing cycle is 
more realistic than Navy’s projected cycle. 

It is evident from the terms of the invitation that the Navy is not 
bound to order the total 4-year quantity, nor is the contractor bound 
to incur costs necessary to produce the entire quantity unless sufficient 
funds are available for subsequent years. See clause No. 85 of the solici- 
tation entitled “Limitation of Price and Contractor Obligation.” Ac- 
cordingly, the Navy decided to base its cost estimates on separate yearly 
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quantities. In this regard we note that the Navy’s cost estimates do 
reflect a downward trend for each succeeding year based on the con- 
tinuity of production. Thus, the projected unit cost (exclusive of 
G&A) for the last yearly quantity is approximately 30 percent lower 
than the projected unit cost for the first year. It is our opinion that 
the Navy’s method of estimating the costs of performance on the basis 
of yearly quantities is not contrary to either the terms of the solicita- 
tion or ASPR 1-322.1(b) (3). 

You also contend that the specifications for the transducers called 
for by the subject invitation have been relaxed resulting in reduced 
production costs. While the procuring activity agrees that the imped- 
ance tolerance requirement and the scatter test tolerance limit have 
been relaxed, it states that other changes, consisting of requirements 
for molding of the element cap to the element cable, for a longer cable, 
and for X-ray of the aluminum casting, result in a more stringent over- 
all specification than called for in the previous procurements and at 
least negate any reduction in costs. 

You also argue that Massa’s much lower bid ($35,400) in this pro- 
curement as compared to its earlier contract prices ($65,700 and 
$63,500, respectively) is not indicative of a loss because of the greater 
quantities called for under this solicitation, which is 69 units over a 4- 
year period. You point out that the first contract was for only 29 units 
and Massa’s price of $65,700 included its original design effort, produc- 
tion engineering and tooling, as well as manufacturing costs. With 
regard to Massa’s next contract, you point out that while the quantity 
called for was only 12 units, it bid a lower unit price of $63,500. How- 
ever, in connection with this second procurement, we note that Massa 
bid $61,300 on 66 units, but Hazeltine got an award for 54 units at a 
price of $36,926, and Massa received a negotiated award for 12 units at 
the $63,500 price. Therefore, we are unable to fully accept your argu- 
ment that the larger quantity in this procurement accounts for the 
much lower price, without indicating a loss. 

The agency has also determined, based on a review of DCA’s 1971 
annual report and interim financial statement current as of June 30, 
1972, that DCA, and consequently Massa, does not possess the requisite 
financial strength to perform the subject contract. It is also the pro- 
curing activity’s position that DCA’s involvement in the Chapter XI 
proceedings compounds this problem since a reorganization plan has 
yet to be approved by the creditors or the court. The procuring activity 
fears that if award is made to Massa either the court or the creditors 
might elect not to perform on what Navy believes to be a loss contract. 

You urge that the pendency of the Chapter XI proceedings cannot 
be relied on as a basis for denying the award to Massa. In this connec- 
tion, you cite B—153478, January 18, 1965, and B-169549, July 8, 1970, 
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wherein this Office upheld awards to contractors subject to similar 
proceedings. It is clear that in both of the above-cited cases our sustain- 
ing of the agency determination that the contractors were financially 
responsible despite the pendency of these proceedings was based upon 
our recognition of the broad administrative discretion in such matters. 
Those cases do not stand for the proposition that procurement per- 
sonnel may not reach the opposite conclusion. It is our opinion that 
the procuring activity did not act improperly in relying on the Chapter 
XI proceeding as a factor underlying its determination that Massa 
is not a responsible contractor, especially since a reorganization plan 
has yet to be approved. 

Although you have pointed out that both the cost analysis of Massa’s 
bid and the analysis of DCA’s financial condition are subject to some 
criticism, we believe that a reading of the entire record supports the 
administrative determination that DCA/Massa does not possess a 
strong financial capability and it is at least doubtful whether Massa 
could successfully perform a multi-year contract of the amount 
involved here. In this regard, the applicable regulation provides, in 
part, that contracts shall be awarded only to responsible prospective 
contractors; that a prospective contractor must demonstrate aflirma- 
tively his responsibility; that the contracting officer shall make a 
determination of nonresponsibility if the information obtained does 
not indicate clearly that the prospective contractor is responsible; and 
that doubt as to financial strength which cannot be resolved affirma- 
tively shall require a determination of nonresponsibility. ASPR 1-902. 
In recognition of the administrative discretion involved in such deter- 
minations, we see no basis for this Office to substitute its judgment for 
that of the contracting officer in the circumstances reported here. 
B-172061 (2), August 24, 1971. 

Accordingly, there is no legal basis for us to object to the proposed 
award to Hazeltine. 


[ B-176596 J 


Coniracis—Subcontractors—Disputes With Prime Contractor— 
Government’s Obligations 


A subcontractor’s claim for the value of the inventory delivered to the Govern- 
ment following partial termination of the prime contract and suspension of all 
subcontracting work may not be paid since the Government met its contract obli- 
gations by payment to the prime contractor even though the prime failed to satisfy 
subcontractor claims within 10 days from payment by the Government as stipu- 
lated in the termination settlement agreement. The contention that the contract- 
ing agency held itself out as the final customer is not for consideration in view 
of the fact paragraph 8-209.1 of the Armed Services Procurement Regulation 
(ASPR) denies subcontractors any contractual rights against the Government, 
and the circumstances involved do not negate the “no privity” rule, and further- 
more a subcontractor’s termination inventory is required to be disposed of in ac- 
cordance with sections VIII and XXIV of ASPR. 
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To the Prentice Corporation, December 20, 1972: 

Reference is made to your letter of May 1, 1972, to the Assistant 
Counsel, Defense Supply Agency, Cameron Station, Alexandria, Vir- 
ginia, in which you expressed your desire that our Office review your 
claim arising from the termination of Defense Supply Agency (DSA) 
contract No. DSA100-70C-2086, with Interstate Manufacturing Cor- 
poration, Highspire, Pennsylvania. 

The subject contract was partially terminated for the convenience of 
the Government in December 1970, and Interstate was instructed to 
suspend all work and terminate subcontracts. Interstate was further 
advised of its duty under Armed Services Procurement Regulation 
(ASPR) 8-205(vii) to settle all outstanding liabilities and claims aris- 
ing from the termination of subcontracts, obtaining any approval re- 
quired by the Termination Contracting Officer (TCO). 

A letter from your counsel dated April 16, 1971, advised the TCO 
that: 

I have this day sent an original and five copies of the enclosed form DD 540 and 
the enclosed form DD 548, executed by Prentice Corporation for processing. 


a 


We are aware that Interstate and its corporate president are unwilling to pay 
or even sign a note for amounts already delivered to them against the same gov- 
ernment contract. They don’t contest the liability but decline to sign a note pro- 
viding for payment and indicate that their company may not be in a position to 
pay. Under the circumstances and being aware of the fact that they are bidding 
on additional work under a different corporate entity, we feel it advisable to make 
you, as the termination officer and person responsible for seeing that subcon- 
tractors are paid from the contract termination payments. aware of the fact 
that we have submitted these claims to Interstate for further processing. 

The record reveals that in July 1971 Interstate presented the TCO 
with a proposed settlement of its subcontract with your firm in the 
amount of $16,970; that the TCO accepted the settlement by letter of 
August 11, 1971; and that Interstate finalized this claim on August 13, 
1971. 

In the meantime, you were requested by the Defense Contract Ad- 
ministration Services District (DCASD), Hartford, Connecticut, by 
letter of June 23, 1971, to ship your termination inventory, consisting 
of 228,000 FSN 3698 Keepers with Slides, to the Defense Depot, Me- 
chanicsburg, Pennsylvania. The value of this termination inventory 
was stipulated at $10,260. Payment to Interstate, including the $16,970 
allocated to the settlement of your terminated subcontract, was com- 
pleted by the Finance Office on October 22, 1971. Your present claim is 
based upon Interstate’s failure to pay you the value of your termina- 
tion inventory. 

The record indicates that, by letter of October 13, 1971, your counsel 
advised the TCO that: 
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My client would not have delivered additional goods to Interstate against which 
it has a suit pending for nonpayment of goods previously delivered if it had to 
rely on Interstate for payment. My client is relying on your responsibility for 
seeing that sub-contractors are paid to insure that any funds disbursed are 
applied in payment of our invoices. 

Your counsel states in his letter of November 16, 1971, to DSA in 
Philadelphia, that in conversing with the TCO, le was repeatedly re- 
minded that the DS. deals only with prime contractors. The counsel 
also contends that the DSA “participated in a deliberate deception” to 
induce you to make a shipment you would not otherwise haye made. It 
is contended that DSA held itself out as final customer of the shipment, 
concealing the fact that Interstate was the actual final customer, and 
in so doing, became responsible for payment. 

By letter of November 2+, 1971, the DSA Philadelphia Office replied 
that ASPR 8-209 denies subcontractors any contractual rights against 
the Government regarding the termination of a prime contract and 
that all subcontracted termination inventory is required to be disposed 
of in accordance with section XXIV of the ASPR, which sets forth the 
policies and procedures to be followed by property disposal ollicers in 
the disposition of termination inventory. The letter advised that the 
Government had satisfied its contractual obligation of payment to the 
prime contractor, and could not contemplate the tender of a duplicate 
payment to Prentice Corporation, with whom the Government did not 
have a contractual relationship. You were advised that your remedy 
was an action against Interstate. 

Your letter of May 1, 1972, to the Assistant Counsel, DSA Head- 
quarters states, 7nfer alia, that: 

(1) Prentice Corporation made every reasonable effort to prevent 
further losses by alerting the TCO to the situation and 
putting him on notice that you could not expect payment from 
Interstate. 

(2) You would not have released the material had you known 
that, contrary to your advice, you would have to look to Inter- 
state for payment. 

(3) Since the Government entered into a settlement agreement 
with Interstate agreeing that Interstate would pay its sub- 
contractors within 10 days after receipt of payment by the 
Government, the Government has an obligation to subcon- 
tractors to insure payment by the prime. 

(4) Interstate entered into the settlement agreement with fraudu- 
lent intent, and you believe the FBI should investigate the 
matter. 

(5) DSA agrees that Prentice has been harmed but that under the 
present regulations there was no way in which Prentice 
could have avoided the loss. 
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(6) DSA agrees this is an unusual case and, as such, it is your 
position that the ASPR regulations were not meant to cover 
this situation, and therefore you should be afforded relief by 
the Government. 

With regard to your first two contentions, we are unable to conclude 
that the letter of April 16, 1971, indicated with any degree of clarity 
that you were conditioning your shipment of the subject inventory 
upon a guarantee of payment therefor by DSA. Our perusal of that 
letter indicates that your counsel was merely advising the TCO that 
you had submitted your inventory claims to Interstate for further 
processing, and of your payment difficulties with Interstate, because 
you believed the TCO was responsible for seeing that subcontractors 
are paid by the prime contractor once the contract termination pay- 
ments were made to the prime contractor. 

Nowhere does that letter apprise the TCO that you would not submit 
the subject inventory items to the property disposal procedures set 
forth in sections VITI and XXTV of the ASPR, and incorporated into 
the prime contract, without an express Government guarantee of pay- 
ment. In view thereof, and while any misunderstanding that may have 
ensued therefrom is indeed unfortunate, we are unable to conclude 
that the letter of April 16, 1971, was worded in a manner which would 
place the TCO on notice that your offer of the inventory listed on the 
inventory forms you submitted, or any shipment of inventory in re- 
sponse to a request by the DCASD, Hartford, would be contingent 
upon a DSA guarantee of payment. If that was your intent, we cannot 
agree that your letter constituted a reasonable effort to place the TCO 
on notice that your shipment was so conditioned, nor can we conclude 
that the TCO was obligated, on the basis of that letter, to advise you 
to withdraw the subject inventory from the processing procedures set 
out in the prime contract, under which the payment of terminated sub- 
contracts was to be made through the medium of the prime contractor. 

While we do agree that your counsel’s letter of October 13, 1971, 
was sufficient to notify the DSA of the fact that you would not have 
shipped the subject inventory if you had known you would have to rely 
on the prime contractor for payment, it appears that DSA had already 
allocated the subject inventory to the terminated portion of the con- 
tract and had made provisions in the settlement agreement of late 
September, 1971, for the inclusion of this claim in the payment to 
Interstate. 

Had your letter of October 13 been received prior to the order of the 
DCASD to effect shipment, it may have imposed an obligation upon 
DSA to advise you that it intended to pay you only through Interstate. 
However, without the benefit of the letter of October 13, we cannot 
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conclude that the request of DCASD, Hartford, to ship inventory 
which you had submitted for allocation to the terminated contract, 
was intended to deliberately deceive you, contrary to your allegations. 

With regard to the effect of your letter of October 18 on the pro- 
posed payment to Interstate, it should be noted that the settlement 
agreement had, at that time, already been consummated with Inter- 
state. In similar circumstances we denied a request by a subcontractor 
holding a State court judgment against a prime contractor (terminated 
by the Government for convenience) that the (;overnment withhold 
from its payment to the prime contractor the money owed to the sub- 
contractor, and require it to be paid directly to the subcontractor. In 
that case, we held that since there is no privity of contract between 
the Government and the subcontractor under prime Government con- 
tracts, there was no legally permissible way for the Government to 
enforce the subcontractor’s rights against the prime contractor, or for 
the subcontractor to make a claim directly against the Government. 
See B-160329, November 7, 1966. Thus, even if it is known that there 
are outstanding claims against the prime contractor when final pay- 
ment is made by the Government, the Government is unable to condi- 
tion payment to the prime on the payment by the prime of outstanding 
obligations, or to make payment directly to the subcontractor to whom 
the prime owes money. 

Nor do we view the circumstances here to be so unusual as to take 
the matter out of the “no privity” rule. The more fact that the Gov- 
ernment is instrumental in inducing a subcontractor to do something 
is insuflicient to establish privity in the absence of an express promise 
by the Government to guarantee payment to the subcontractor. See 
B-171255, January 5, 1972. Our review of the record relative to your 
claim fails to reveal any such express promise. 

We believe that the foregoing is also dispositive of your third con- 
tention. However, in this connection, your attention is also directed to 
ASPR 8-209.1, which expresses a clear mandate that: 

A subcontractor has no contractual rights against the Government upon the 
termination of a prime contract. The rights of a subcontractor are against the 


prime contractor or intermediate subcontractor with whom he has econ- 
tracted * * *, 


In view thereof, and notwithstanding the existence in the termina- 
tion settlement agreement between the DSA ancl Interstate of a stipu- 
lation that the prime contractor agreed to pay the claims of its 
subcontractors within 10 days from payment by the Government, the 
ASPR clearly refutes any inference of the existence of contractual 
rights by a subcontractor against the Government with regard to ter- 
mination settlement agreements. To the contrary, the ASPR clearly 
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indicates that the 10-day provision must be construed as enforceable 
only by the subcontractor against the prime. 

Your fourth contention attributes Interstate with fraudulent intent 
in entering into the settlement agreement, and requests an FBI investi- 
gation. We find no evidence of such intent in the present record, and 
we must therefore decline to refer the matter to the Department of 
Justice. However, if it is still your sentiment that such was the case, 
you may forward your allegations directly to that Department and 
request further action. 

With regard to your contention that DSA agrees that you have been 
harmed, and there was no way you could have prevented your loss 
under the present regulations, the record reveals merely an acknowl- 
edgement by DSA that Interstate has not complied with the payment 
provision of the settlement agreement, and the statement that DSA 
is unable to pursue the matter further since Interstate is no longer in 
business. We therefore find nothing in the record to substantiate your 
understanding of DSA’s position. 

Your sixth contention alleges that you believe DSA agrees thai 
this is an unusual case, and the ASPR was not meant to cover this 
situation. Accordingly, you contend that you should be afforded relief 
by the Government. 

Our review of the record fails to indicate any such concession by 
the DSA. To the contrary, DSA maintains it was acting properly 
under the ASPR regulations pertaining to the termination of contracts 
for the Government’s convenience, and there is nothing to indicate 
that DSA considered the circumstances of this case to be excepted 
from the ASPR’s termination procedure. In view of your election iv 
submit your claim through the prime contractor, and your inventory 
to the Government under the procedures set. out in both ASPR and 
the prime contract, we are unable to conclude that this is an unusual 
case not meant to be covered by the regulation, or that DSA would 
have been warranted in ignoring the termination procedures set forth 
in ASPR. 

While we are sympathetic to your difficulty in obtaining satisfaction 
of your claim from Interstate, we are unable to discern any basis upon 
which the Government has incurred a legal obligation to pay your 
claim. Accordingly, it must be denied. 


[ B-174870 J 


Contracts—Negotiation—Evaluation Factors—Factors Other Than 
Price—Technical Acceptability 


The resolution of a technical dispute as to the acceptability of an offer under 
a request for proposals for Uninterruptible Power Systems is not the function 
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of the United States General Accounting Office when the administrative judgment 
is not arbitrary or unreasonable, and the fact that the contractor’s past per- 
formances were acceptable does not make the determination arbitrary or un- 
reasonable. Furthermore, when the unacceptability of a proposal involves omitted 
information that relates to basie technical requirements, the procuring agency 
does not have the duty to request information or clarification; nor is the use of a 
predetermined cut-off score to determine competitive range improper when a 
score is low in comparison with others; and also when a technical proposal is 
totally unacceptable, 10 U.S.C. 2304(g) does not require the consideration of 
price in determining whether a proposal is within a competitive range. 


To Paul & Gordon, December 21, 1972: 

Reference is made to the Teledyne Inet (Teledyne) telegram dated 
January 24, 1972, and subsequent correspondence from your firm on 
behalf of Teledyne, protesting against award of contract to any other 
offeror for Uninterruptible Power Systems (UPS) under request for 
proposals (RFP) WA4M-1-0622, issued August 20, 1971, by the Fed- 
eral Aviation Administration (FAA), United States Department of 
Transportation. 

The RFP required submission of technical proposals by October 20, 
1971, and a separate pricing proposal by November 20, 1971. Teledyne’s 
technical proposal was submitted in a timely manner and a preliminary 
review was conducted to determine if any minor clarifications were 
required prior to submission for technical evaluation. The results of 
the preliminary review were favorable and the technical proposal was 
submitted for evaluation. By letter dated December 29, 1971, Teledyne 
was notified that its proposal was technically unacceptable due to 
insullicient detail and omissions in the modularity, reliability, func- 
tionability and vendor capability sections of the proposal, and there- 
fore would not be included in the forthcoming contract negotiations. 
Teledyne’s protest telegram to this Office followed. A technical de- 
briefing conference was held on January 20, 1972, at which time 
Teledyne was notified of the reasons for declaring the technical pro- 
posal unacceptable, and you have been furnished with a report on the 
technical deficiencies found within ‘l'cledynoe’s proposal which was 
submitted to this Office. Protests were also filed by Avtel Corporation 
and by TMC Systems and Power Corporation, two other firms whose 
proposals were found technically unacceptable under this procurement, 
IAA, citing the urgency of its requirements, xwarded a contract to 
AiResearch Division of Garrett Corporation on June 9, 1972, while 
these protests were pending. We denied the Avtel and TMC protests 
in B-174870 (1) and (2), dated July 3, 1972. 

You allege that Teledyne submitted enough technical data to be in 
the competitive range, so as to require FAA to conduct negotiations 
with Teledyne and that the agency failed to take price into considera- 
tion in determining if the proposal was within the competitive range. 
Our decisions published at 45 Comp. Gen. 417 (1966) and at 47 Comp. 
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Gen. 29 (1967) are cited in this regard. In addition, you assert that 
Teledyne should have been allowed to correct any deficiencies in its 
proposal and that Teledyne was found to be outside the competitive 
range on the basis of an improper predetermined scoring method. 

As a result of the evaluation of the technical proposals submitted, 
three firms were considered to be acceptable, while three other firms, 
including Teledyne, were rated unacceptable. FAA has reported to us 
that the Teledyne proposal did not meet the requirement that the 
module isolate and protect itself in the event of an internal failure. 
According to the FAA, Teledyne’s module will only isolate and pro- 
tect the circuitry between the line bus and the SCR; it will not isolate 
and protect. the circuitry between the SCR and the load bus. FAA 
also reports that the 'Teledyne proposal deviates from the specification 
requirement that the UPS shall be capable of clearing a distribution 
system fault and returning critical voltage to at least 90 percent in less 
than 8 milliseconds. The Teledyne discussion of fault-clearing charac- 
teristics (page 3-9 of its proposal) states that the voltage dips to 30 
percent for one-half cycle and recovers to 90 percent “by next half 
cycle,” and FAA interpreted this to mean that up to one full cycle 
(16.7 milliseconds) would be required to return the voltage to 90 per- 
cent at the distribution point. Additionally, the FAA reports there are 
several “suspect areas” which could not be evaluated due to a lack 
of a detailed presentation. For example, the FAA points out that 
Teledyne did not demonstrate how future units could be added without 
turning off the entire operating system, and the requirement that con- 
necting cables enter and exit from the bottom of UPS cabinet is not 
met in that Teledyne’s proposal only mentions rear entrance cables 
and the photo of the Teledyne system only shows top connections. 

In reply, Teledyne states that it either meets the technical require- 
ments and/or does not take exception to the requirements. It alleges 
that its system has been proven to be reliable and capable of meeting 
the FAA standards on module isolation, module protection and fault 
clearing. It also claims that it was found to be within the competitive 
range on two prior FAA procurements for “virtually identical” equip- 
ment, thus making suspect the determination in this case that its pro- 
posal was so technically deficient so as not to be in the competitive 
range. 

Much of the disagreement between FAA and Teledyne in these areas 
turns on Teledyne’s proposed technique of using the inverter power 
silicon controlled rectifiers (SCR) as a solid-state disconnect switch 
to isolate failures and protect the system. It is FAA’s view that a 
separate high speed disconnect device is necessary rather than the 
“relatively slow Government furnished circuit breakers not intended 
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for this proposal” which Teledyne proposes to rely upon. On the other 
hand, Teledyne argues that its proposed technique is a “superior and 
more reliable method as compared to use of a separate solid-state dis- 
connect switch.” For example, with regard to the issue of module 
isolation Teledyne states the respective positions of the parties as 
follows: 

FAA contends that a solid-state switch must be electrically positioned directly 
at the output of a module and implies that this is a Specification requirement. 
Inet points out that this is not a Specification requirement and contends that the 
switch position should not be at the output terminals, but rather ahead of the 
filter and output power transformer. 

The Inet position is supported by mathematical failure mode analysis which 
demonstrates that there is a lower overall failure rate for the UPS with the Inet 
placement and therefore a higher MTBF [mean time between failure] for the 
UPS. Inet’s position is likewise proven by the comparative much higher relia- 
bility of Inet UPSs in the field than the FAA sponsored AiResearch UPS design. 
For example, the New York Stock Dxchange UPS used as the basis for Teledyne 
Inet’s Proposal has operated continuously for eighteen (18) months without a 
single system failure; whereas the AiResearch UPSs at Islip and Kansas City 
have had numerous failures and have dropped the FAA critical load a number 
of times. 

It is not our function to resolve technical disputes of this nature. 
The determination of whether a proposal is technically acceptable is a 
matter of administrative judgment, and we will not disturb that 
judgment absent a clear showing that the agency acted arbitrarily or 
unreasonably. 48 Comp. Gen. 314 (1968). Although the record con- 
tains correspondence noting Teledyne’s acceptable performance for 
various Naval procurements, we cannot conclude that the FAA’s judg- 
ment as to the unacceptability of the Teledyne proposed system for 
FAA’s purposes is arbitrary or unreasonable. 

It is your contention that even if Teledyne’s proposal was deficient, 
FAA should have allowed Teledyne to correct its proposal. You point 
out that Avtel Corporation was requested to supply information to 
clarify its proposal and you consider this to be unfair treatment. You 
cite B-173716, December 7, 1971, as standing for the proposition that 
the procuring agency has a duty to request omitted information from 
an offeror when that offeror is experienced in producing the item to be 
purchased, and assert that this duty was breached in the instant case. 

We have held that a proposal must be considered to be within the 
competitive range so as to require negotiations unless it is so technically 
inferior that meaningful negotiations are precluded. 48 Comp. Gen. 
314, supra. However, in that same case, we also recognized that the 
determination of competitive range, particularly with respect to techni- 
cal considerations, is a matter of administrative discretion which will 
not be disturbed absent a clear showing that the determination was 
arbitrary or capricious. 

In the present situation, Teledyne’s proposal was found to be tech- 
nically unacceptable for a number of reasons, some of which involved 
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the omission of certain information from the proposal. In FAA’s view, 
these omissions were related to basic requirements of the system to be 
procured and warranted rejection of Teledyne’s proposal. Under these 
circumstances, your reliance on B-173716, supra, is misplaced, since 
in that case we found that the rejected proposal was merely “informa- 
tionally deficient” and not technically unacceptable. See B-169908, 
July 31, 1970. 

Furthermore, we do not believe that a duty should be imposed on 
the procuring activity to request information or clarifications regard- 
ing material omitted from a proposal when that omission is related to 
a basic requirement. B—174056, June 1, 1972. 

We believe the cases you cite are easily distinguishable from the 
instant situation. In 45 Comp. Gen. 417 (1966), the agency elected to 
conduct negotiations only with one offeror, who was determined to be 
technically superior to the other offeror. We concluded that it was 
improper to exclude the other offeror from negotiations based on a 
determination that the offeror’s proposal was merely technically 
inferior and not technically unacceptable. In 47 Comp. Gen. 29 (1967) 
the protestant (Honeywell) was excluded from negotiations because 
it failed a “benchmark” or live test demonstration. Since there was a 
substantial price savings between the Honeywell proposal and the only 
proposal found to be in the competitive range and it appeared that 
Honeywell was capable of passing the benchmark test within a rela- 
tively short time we held that its proposal should not be deemed 
technically unacceptable merely because of failing the benchmark test. 
Here, of course, there was an administrative determination that the 
Teledyne proposal was technically unacceptable as compared to the 
three proposals found to be acceptable. While you contend that the 
Teledyne proposal offers a substantial price savings to the govern- 
ment, we are unable to conclude that the Teledyne proposal was readily 
capable of being made technically acceptable. 

Concerning the FA A request for additional information from Avtel, 
our review of the record indicates that the information requested, 
pursuant to the preliminary review and not during or after the techni- 
cal evaluation, was for the purpose of clarifying Avtel’s experience 
record rather than submission of technical data (Avtel had previously 
submitted experience information but the submission was vague). In 
any event, Avtel’s proposal was also declared technically unacceptable. 

You urge that in the evaluation of the technical proposal .a predeter- 
mined score for unacceptability was employed rather than making a 
determination based on the actual array of scores achieved. The techni- 
cal evaluation criteria was described in Exhibit B to the RFP, which 
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states that there are two equally weighted categories, system design 
and vendor capability, and each of these categories would be subdivided 
into three subcategories for a total of six categories of equal import- 
ance. The evaluation process included a “normalization” value system 
whereby the highest rated proposal was equated to 100 points and the 
remaining proposals were then converted to a normalized point rating 
by formula. The FAA decided that a proposal should obtain a rating 
of at least 85 points in order to be considered technically acceptable. 

Teledyne received a score which fell well below the acceptable cut- 
off point of 84. While we have objected to the use of a predetermined 
cutoff score to determine competitive range, 50 Comp. Gen. 59 (1970), 
in view of Teledyne’s low score in comparison to the array of scores 
achieved by the other offerors, we do not find that the agency’s decision 
to exclude Teledyne from negotiations was improper. 

You also claim that the determination that Teledyne was not within 
the competitive range was improper because price was not taken into 
account. You assert that consideration of price is required by 10 U.S. 
Code 2304(g), which states that “proposals, including price, shall be 
solicited from the maximum number of qualified sources * * *” and 
requires negotiations to be conducted with all responsible offerors 
“within a competitive range, price and other factors considered.” You 
point out that while 10 U.S.C. 2304(g) applies to military procure- 
ments, we have treated its requirements as being applicable to civilian 
procurements as well. 50 Comp. Gen. 110 (1970). In support of your 
assertion, you refer to the legislative history of the Department of 
Defense Appropriation Authorization Act of 1969, September 20, 
1968, Public Law 90-500, Title IV, sec. 405, 82 Stat. 851, 10 U.S.C. 
2304, which added the requirement that price be included in all pro- 
posals solicited from qualified sources. You also have furnished us 
with a letter from Congressman Richard H. Ichord who, as Chairman 
of The Special Subcommittee on the M-16 Rifle Program, was directly 
involved with the 1968 amendment. Congressman Ichord states his 
belief that the purpose of the amendment was to prevent a determina- 
tion of whether or not a firm was within or without a competitive 
range without consideration being given to price. 

The words “including price” were added to 10 U.S.C. 2304(g) in 
response to an Army procurement of M-16 rifles in which awards 
were made to two offerors on the basis of the technical superiority of 
their proposals, without regard to price. The history of that procure- 
ment reveals that the Army originally evaluated four proposals as 
technically acceptable, but subsequently determined that it would be 
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best assured of having its needs satisfied by accepting the two highest 
rated technical proposals, regardless of price. The Army then awarded 
letter contracts to those offerors without looking at the price proposals 
of the other two offerors. Because the contract prices were significantly 
higher than the price proposals of the unsuccessful offerors, concern 
was expressed in Congress that public funds were unnecessarily ex- 
pended, and legislation was introduced “for the express purpose of 
prohibiting in the future the waste of public funds which occurred * * * 
in the M-16 Contract awards.” 114 Cong. Rec. 20736. This was more 
fully explained as follows: 


The purpose of this section is to close the loophole which allowed the Army to 
make the recent awards for the procurement of M-16 rifles without considering 
price proposals from all qualified bidders. It would insure that on future nego- 
tiated procurements of this type mentioned the military departments will have 
to consider at least ceiling prices proposed by all qualified bidders. H. Rept. No. 
1869, 90th Congress, 2d sess. 10. 

Although we respect the views of Congressman Ichord and recognize 
that there is some support for the position you take, we do not believe 
that 10 U.S.C. 2304(g) requires that price must be considered in all 
instances in determining what proposals are in a competitive range. 
To accord such an interpretation to the law would place procurement 
officials in the unreasonable position of having to consider the price 
proposals of all offerors, no matter how deficient or unacceptable the 
accompanying technical proposals might be. We do not believe that 
Congress intended such a result. Rather, it seems to us that Congress 
wanted to insure that the prices proposed by qualified offerors who 
submit acceptable proposals would be considered prior to the making 
of awards to higher priced offerors on the basis of technical considera- 
tions alone. 

We think this view is supported by our previous decisions, including 
those you cite in your letters. We have stated, both before and after 
enactment of the 1968 law, that competitive range encompasses both 
price and technical considerations, 45 Comp. Gen. 417 (1966) ; 47 ¢d. 
29 (1967) ; 50 zd. 1 (1970), and that the negotiation of a contract 
without price competition on the basis that a particular offeror would 
furnish services of a higher quality than any other offeror was con- 
trary to 10 U.S.C. 2304(g). 50 Comp. Gen. 110 (1970). Our concern 
in these cases stemmed from the absence of either meaningful or actual 
price competition as required by statute, and we objected to the elimina- 
tion from competition of all but one offeror without appropriate | 
consideration of price. | 
These decisions do not indicate, however, that price must be con- 
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st sidered in all instances in determining competitive range. Our state- 
“d ments that both price and technical considerations are encompassed in 
ls “competitive range” mean that in appropriate cases either factor can 
ly be determinative of whether an offeror is in a competitive range, and 
mn we have frequently recognized that price need not be considered when 
x- a totally unacceptable technical proposal is submitted. B-—168190, 
af February 24, 1970; B-169908, July 31, 1970; B—160671, August 31, 
a 1970; B-170317, February 2, 1971; see, also, 49 Comp. Gen. 309 (1969) 
re and 50 td. 565 (1971). Accordingly, we respectfully disagree with your 


position on this point. 
Finally, you state that the procuring activity did not adequately 


: inform you of the evaluation criteria and related weight thereof. You 

cite 50 Comp. Gen. 59 (1970), where this Office stated that sound 

0. procurement policy dictates that offerors be informed of all evaluation 
| factors and of the relative importance of each factor. We believe that 

Ze the information provided in Exhibit B to the RFP was sufficiently 

ve clear and adequate to inform Teledyne of the major evaluation factors 

1 and weights thereof. 

eC. For the reasons stated above, the Teledyne protest must be denied. 

nt 

ce 

he [ B-176206 J 

z Bidders—Responsibility v. Bid Responsiveness—Information 

_ The requirement that bids under an invitation soliciting custodial services be 


accompanied by an outline of the bidder’s proposed method of operation as to job 
12" and work force, method of supervision, types and quantities of equipment, and 
performance schedules is a matter of bidder responsibility and not bid responsive- 


A- ness, notwithstanding an invitation provision for the mandatory rejection of 
bids that failed to furnish the required information, since the method of opera- 

tion pertains to “know-how,” which is an element of responsibility as the specifica- 

is tions form the basis for the actual work requirement. However, should it be 
ar deemed desirable to require an outline of a bidder’s method of operation, the in- 
h vitation should state the purpose of the requirement and how the outline will be 


considered in the selection of the successful bidder and in the administration of 
d. the contract. 


et Bids—Evaluation—Method of Evaluation—Change Propriety 
Id The holding in Albano Cleaners, Inc. v. United States, 197 Ct. Cl. 450, does not 
n- require the conclusion that a procuring activity’s established treatment of the 
n outline of a bidder’s proposed method of operation as a matter of bid responsive- 
ness rather than bidder responsibility must be adhered to and is not subject to 
al change as the court recognized that a contracting agency is not estopped from 
ceasing a particular treatment employed in prior procurements in awarding new 
A- contracts. 
te 4 . 
To Lewis, Mitchell & Moore, December 21, 1972: 
. Further reference is made to your protest on behalf of Nationwide 





Building Maintenance, Inc. (Nationwide), under invitations for bids 











390 DECISIONS OF THE COMPTROLLER GENERAL [52 


(IFBs) Nos. DAHC-30-72-B-0107 and -0138, issued by the Military 
District of Washington, Cameron Station, Alexandria, Virginia. 
Originally you had protested against any award to other than your 
firm under four IF Bs issued by the same command, but two of the pro- 
tests were withdrawn inasmuch as your client received the awards un- 
der those solicitations. 

The subject invitations solicited bids for supplying custodial services 
at the Tri-Service Barracks, Fort Myer, Virginia, and 16 buildings 
at Fort McNair, respectively, for the period of July 1, 1972, through 
June 30, 1973. Award has been made under IFB 0107 to Kentucky 
Building Maintenance, Inc. (Kentucky), and to Kleen-Rite Janitorial 
Services, Inc., under IFB 0138, notwithstanding the protest. In this 
regard, you question whether the Department of the Army has fol- 
lowed the requirements of paragraphs 2-407.8(b) (2) & (3) of the 
Armed Services Procurement Regulation (ASPR) in making the ref- 
erenced awards. While it is regrettable that you did not learn of the 
award under IF'B 0107 until August 25, 1972, our Office was informally 
advised of the Army’s intention to make the award on July 27, 1972, 
which notification was followed by our receipt on August 1, 1972, of 
copies oi the written determination to make the award on the ground of 
urgency. Similar reasons were given for the award on October 20, 1972, 
under IF'B 0138, which action you have protested directly to the Army. 
We therefore have no basis to question the awarding of the contracts 
prior to the resolution of your protest, as it appears that the referenced 
regulations were followed. 

Essentially, your protest is on the basis that bids submitted without 
a satisfactory outline of a proposed “method of operation” were non- 
responsive, and such a defect therefore could not be corrected after bid 
opening. You also contend that failure to reject such bids changed the 
evaluation criteria set out in the invitations. 

In this connection, both invitations provided, in pertinent part, sub- 
stantially as follows: 

BACH BIDDER SHALL submit with his bid an outline of his proposed method 
of operation. The outline shall be subject to review and approval by the Con- 
tracting Officer and shall include, but not be restricted to, the following: 
(a) Organization of the job and work force; 
(b) Method of supervision, including number of supervisors and their quali- 
fications ; 
(c) Types and quantities of equipment ; and 
(ad) Schedules of performance of non-daily tasks including dates work is to 
be performed. 


Outlines will be returned to the unsuccessful bidders after award of the contract. 
Failure to submit such outline shall result in rejection of bid as non-responsive. 











we we 


SS Ts Cc! 


_— a 


—— 


— |)  6¥ 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 391 


Failure to submit a method of operations meeting with the approval of the Con- 
tracting Officer shall result in rejection of bid. 
* * * * * * * 
SECTION D EVALUATION FACTORS FOR AWARD 
1. Award will be made to one responsive, responsible low bidder. 
2. Bidders failing to submit the Method of Operations as required in Section C 
will be rejected as non-responsive. The Government reserves the right to reject 
bidders on the basis of their Method of Operations. 


It is your position that : 


The information solicited by the instant “method of operation” relates to what 
specifically the contractor is offering in response to the IFB. It would indicate 
whether he understood what was required of him, and whether he intended to 
supply that which was required. Thus the “method of operation” requirement 
would appear to be a response to the specific problem of bidders not offering what 
the IF'B was soliciting and any bid which does not contain it should be rejected as 
non-responsive. 

You therefore contend than since neither Kentucky’s bid, under IFB 
-0107, nor Kleen-Rite Janitorial Services, Inc. (Kleen-Rite) , bid under 
IF'B —0138, included a completely satisfactory plan of operation, their 
bids under each referenced solicitation should have been rejected as 
nonresponsive, and you cite several of our decisions as support for this 
contention. 

We have reviewed most carefully your citations and arguments in 
support of your position, but we are of the view that the information 
called for under the above-quoted provisions of the invitations con- 
cerns the responsibility of the bidders. Such information as organiza- 
tion of job and work force, method of supervision, type and quantities 
of equipment and schedule of performance of nondaily tasks, generally 
relates to a bidder’s ability to perform in accordance with the contract 
terms, and not to his obligation to perform the janitorial services in 
exact conformity with the extensively detailed specifications included 
in the invitation. In the instant case the requirement for a bidder to 
submit with his bid an outline of his proposed method, or plan, of op- 
eration clearly pertains to a demonstration of the bidder’s “know how” 
to perform the required services, and the matter of “know how” has 
been held to be an element of responsibility. 388 Comp. Gen. 864 (1959) ; 
45 id. 4 (1965). 

While the requirement for the above information was stated in 
mandatory terms, it does not appear that this information was intended 
to operate to define or limit the bidder’s obligations under the contract 
to be awarded. Neither may a matter of responsibility be treated as 
one of responsiveness merely because of a statement to that effect in 
the solicitation. 42 Comp. Gen. 464 (1963). We view these IF'Bs as 
solicitations for contracts for the performance of definitely described 
and enumerated janitorial services, and not for the furnishing of 
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equipment, employees, or organization as such, other than as those 
factors may be incidental to the proper performance of the required 
services. 37 Comp. Gen. 143 (1957) ; 42 id. 728 (1963) ; 43 ¢d. 77 (1963) ; 
51 id. 329 (1971) ; B-165689, January 29, 1969; B-165094, October 18, 
1968 (a case in which your client had initially failed to furnish similar 
information) ; and B-168396, February 2, 1970. Thus, the failure of 
the low bidders to submit acceptable outlines with their bids is not 
fatal to consideration of their bids, inasmuch as the bidders’ ability or 
responsibility may be determined on the basis of information sub- 
mitted after the opening of bids. 39 Comp. Gen. 247 (1959) ; zd. 881 
(1960) ; 41 ¢d. 555 (1962). We have also held that the failure of a bidder 
to submit information with his bid, even when specified by the invita- 
tion, as in this case, does not render his bid nonresponsive. 42 Comp. 
Gen. 464 (1963). 

While we have recognized in certain cases involving a product that 
technical data, necessary for determining whether the specifications 
would be satisfied by the item offered, may be required with a bid for 
the purposes of bid evaluation, 40 Comp. Gen. 132 (1960), under the 
terms of the subject invitations bidders were required to bid on per- 
forming the work as set forth in the specifications, and the outlines 
were not necessary for the purpose of determining whether the services 
offered were the same as those specified. Since the specifications form 
the only basis for the actual work requirements of the contracts 
awarded, or to be awarded, bidders’ outlines of their methods of opera- 
tion could properly be used in the awarding of the contracts only to 
evaluate the bidders’ “know how” to perform such requirements, an 
element of responsibility, and not to determine whether they were 
offering to perform the required work. 

Furthermore, we are of the view that permitting the bidders to 
submit, after bid opening, supplemental or modified outlines of their 
methods of operation, even though the outlines vary from the original 
data submitted, is not synonymous with allowing a bidder to change 
his bid after bid opening. Since the bidders agreed to comply with the 
specifications in all respects, the bidders legally could not have refused 
to accept award of the contract on the ground that their bids were 
defective because they did not contain complete or adequate informa- 
tion. Cf. 37 Comp. Gen. 148, 146 (1957). In this regard, there is no 
evidence that any bidder was afforded an opportunity to copy another 
bidder’s outline of his method of operation or was otherwise afforded 
an unfair competitive advantage. 

In view of the foregoing, we are troubled that the invitations pro- 
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vided that the method of operation would be considered in evaluating 
the bids, since the work requirements which the successful bidder 
) would be contractually bound to perform were set forth in the specifi- 
cations, and an evaluation of responsiveness could properly be made 
only on the basis of what was advertised for inclusion in the contract. 

There was no indication that a bidder’s outline of his proposed method 
of operation would be included as a provision to be adhered to in any 
resultant contract. We are therefore suggesting to the Secretary of the 
Army that in future solicitations, when it is deemed desirable to 
require an outline of the bidders’ proposed method of operation, there 
be included in the invitation a definite statement as to the purpose of 
such requirement and, particularly, how the outlines will be considered 
both in the selection of the successful bidder and in the administra- 
tion of the contract. 

Finally, we cannot construe the holding in the case of Albano 
Cleaners, Inc. v. United States, 197 Ct. Cl. 450, as requiring the con- 
clusion that the procuring activity’s alleged established treatment of 
the outline of a bidder’s proposed method of operation, i.e., as a matter 
of responsiveness, must be adhered to and is not now subject to change. 
In that case the court recognized that even where certain qualifications 
in bids had received a particular treatment by an agency in prior 
procurements, that agency was not estopped from ceasing such treat- 
ment of bids in the awarding of new contracts. Therefore, even if the 
procuring activity had previously considered the submission of an 
acceptable outline with the bid to be a matter of responsiveness, we do 
not regard the cited case as supporting your contention that the pro- 
curing activity could not now properly consider the outline require- 
ment as a matter of responsibility in the awarding of the subject IFBs. 

For the foregoing reasons, we conclude that no legal basis exists 
for objecting to the award of the contract to Kentucky, the lowest 
responsive, responsible bidder under IF'B -0107 or to the proposed 
award to Kleen-Rite under —0138. 

Accordingly, your protest on behalf of Nationwide is denied. 
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[ B-176438 J 


Contracts—Negotiation—Limitation on Negotiation—Propriety 


| The award of a contract for retrofit kits under 41 U.S.C. 252(a) (10), which 
permits negotiation where it is impracticable to obtain competition, to other 
than the contractor who submitted the low final offer on the basis the guarantee 
: clause requirement and the technical requirements of the specifications were not 
met, without affording the low offeror additional opportunity to negotiate the 
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areas of unacceptability of the offer, will not be overturned in the absence of 
proof that agreement was reached during negotiations concerning the disputed 
differences as the self-serving statements of the contractor incident to its best 
and final offer that all aspects of revision had been agreed to during negotiations 
may not be the means of forcing the reopening of negotiations, and since no 
significant uncertainties remained for resolution, the contracting officials under 
their vested authority properly determined when to terminate negotiations. 

Contracts—Specifications—Conformability of Equipment, Ete., 
Offered—Administrative Determination—Negotiated Procurement 


Under the well-settled rule that the drafting of specifications to meet the Goy- 
ernment’s minimum needs, as well as the determination of whether items offered 
meet the specifications, is properly the function of the procuring agency, absent 
arbitrary action, the fact that the United States General Accounting Office (GAO) 
staff electrical engineer’s evaluation indicated that only two and not the four 
areas relied upon by the procuring agency were technically unacceptable is not 
tantamount to arbitrary action on the part of the agency. Therefore, on the 
basis of this honest difference in technical opinions, the GAO will not substitute 
its judgment for that of the procuring agency, which in B-176438(2) was advised 
that a contemporaneous and complete written record should be required in 
future procurements as an aid in the resolution of disputes. 


To vom Baur, Coburn, Simmons & Turtle, December 27, 1972: 

By letter dated November 6, 1972, and by prior correspondence, you 
protested on behalf of Collins Radio Company the award of a contract 
to Microwave Engineering Inc., under request for proposals (RFP) 
WA5M-2-7492, issued by the Federal Aviation Administration, De- 
partment of Transportation (FAA). 

The subject RFP was for retrofit kits for solid state IF amplifier 
and video modulator kits to replace existing tube type equipment and 
was negotiated under the authority of 41 U.S. Code 252(c) (10), which 
permits negotiation where it is impracticable to obtain competition. 
Award was made to Microwave Engineering as the low, technically 
acceptable offeror on June 30, 1972, notwithstanding the fact that the 
final Collins offer in the amount of $2,566,925 was some $116,000 lower 
than the contract price on which award to Microwave was based. 

This protest is concerned with the manner in which negotiations were 
conducted with Collins and peripherally with the substantiveness of 
certain exceptions taken by Collins during negotiations to the RFP 
requirements. The pertinent facts in this matter may be briefly sum- 
marized. Three of the four proposals submitted by January 18, 1972, 
the closing date for proposal submission, including that of Collins, 
were determined to be within a competitive range so as to qualify for 
negotiation. Initial offers of the three qualified offerors for the amended 
RFP quantities were as follows: 


Microwave Engineering, Inc. $3, 114, 329 
Terracom 3, 558, 176 
Collins Radio Company 5, 053, 810 


The Government estimate for these quantities was $2,735,000. 
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Negotiations were conducted with all three offerors within the com- 
petitive range with the offers of Microwave and Terracom ultimately 
determined to be technically acceptable and the Collins proposal re- 
jected as technically unacceptable. Negotiations leading to the deter- 
mination of unacceptability of the Collins proposal were conducted 
with Collins on April 11, 1972, and in the words of FAA’s admin- 
istrative report “completed by telephone on 25 April 1972.” The sub- 
stance of the April 25 telephone negotiations is not disclosed by the 
record before us and there is a factual dispute between Collins and 
FAA as to what was agreed at the April 11 negotiation meeting. 

FAA’s position in this regard is that Collins was informed of 
numerous technical qualifications in its proposal which would render 
the proposal technically unacceptable unless withdrawn or modified 
and Collins maintains, on the other hand, that it was informed during 
negotiations that its proposal, including the various technical quali- 
fications, was technically acceptable without change. What is undis- 
puted, however, is that by letter dated April 24, 1972, hand delivered 
to the contracting officer before issuance of FAA’s April 26 telegraphic 
request for best and final offers, Collins reduced its price and stated 
that its proposal was subject to technical and other qualifications 
itemized therein, which qualifications were alleged to have been agreed 
to at the April 11 negotiation conference. 

The FAA administrative report indicates that although the con- 
tract negotiator scrutinized Collins’ April 24 letter from the stand- 
point of the Collins price reduction contained therein, as he did the 
May 1 letter from Collins containing Collins’ best and final price offer 
and reiterating the technical reservations taken by Collins, these letters 
were not evaluated from an engineering standpoint until May. 13, 1972, 
when the letters were referred to the Chief of FAA’s Long Range 
Radar Branch, notwithstanding the request following receipt of the 
April 24 Collins letter for best and final offers. On May 9, 1972, some 
12 days before award was made to Microwave, the Chief, Long Range 
Radar Branch advised the contracting officer that the Collins’ pro- 
posal was technically unacceptable because it deviated substantially 
from RFP requirements in that it offered a guarantee clause different 
than that called for by the RFP, and failed to meet specification tech- 
nical requirements in the areas of bandwidth, linearity, envelope delay, 
and design qualification tests. On the basis of this engineering report, 
and without extending any additional opportunity to negotiate these 
exceptions to Collins, the Collins proposal was rejected as technically 
unacceptable and, as indicated above, award was made to Microwave 
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at a price higher than that finally offered by Collins (i.e., a $2,683,239 
final offer from Microwave as opposed to a $2,566,925 final offer from 
Collins, a difference of $116,314). 

The Collins protest is to the effect that all of the deviations from 
RFP requirements are minor both from the standpoint of their impact 
on performance and from the standpoint of their impact on price, and 
that in any event, such deviations were discussed during negotiations 
and agreed to by FAA. In the alternative, Collins argues that even if it 
is conceded that some or all of the deviations were properly determined 
by FAA to have been substantial, the failure of FAA to advise Collins 
of this determination before requesting Collins’ best and final offer or, 
failing that, to reopen negotiations before awarding a contract to 
Microwave, was such a serious breach of applicable statutory and reg- 
ulatory procedures as to warrant termination of the Microwave award. 
In this regard, Collins now contends that in view of what it considers 
to be the minor nature of the exceptions taken, it would have freely 
withdrawn any or all of them had it been informed during negotiations 
that they were unacceptable to FAA, and that the price impact of such 
withdrawal would have been insignificant so that Collins’ favorable 
position as low offeror would not have been affected. 

In our opinion, the crux of this case lies in the resolution of the 
factual dispute between FAA and Collins as to what transpired during 
negotiations because it is our opinion that if, in fact, it were to be 
determined that Collins was not advised of the unacceptability of its 
proposal qualifications during negotiations, the failure to so advise the 
company before requesting best and final offers would have represented 
an unacceptable deviation from regulatory requirements concerning 
negotiations. As discussed in greater detail below, however, we are 
unable to resolve conclusively this factual dispute. Therefore, and 
since the undisputed record is clear that a reasonable negotiation op- 
portunity was extended to Collins, we must decline Collins’ suggestion 
that we overturn the award to Microwave. 

Federal Procurement Regulations (FPR) 1-3.804, “Conduct of 
Negotiations,” requires that “complete agreement of the parties on all 
basic issues shall be the objective of the contract negotiations,” and 
that “Oral discussions or written communications shall be conducted 
with offerors to the extent necessary to resolve uncertainties relating 
to the purchase or the price to be paid.” As indicated above, Collins 
points to its April 24 letter as proof that agreement was reached dur- 
ing negotiations that its various exceptions were acceptable or in the 
alternative as establishing a duty on the part of the contracting officials 
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to reopen negotiations in order to resolve the “uncertainties” caused 
by Collins’ stated position that its exceptions had been agreed to dur- 
ing negotiations and to achieve the “complete agreement” envisioned 
by FPR 1-3.804. 

However, we cannot conclude on the basis of the record before us 
that Collins has proven that the agreement which it contends was 
reached, i.e., that all of its technical exceptions were acceptable to 
FAA, was in fact reached. In this regard, while Collins contends that 
its April 24 letter indicating agreement serves to prove its contention 
that such agreement was reached as to the acceptability of the Collins 
technical exceptions, we note that letter states in the first paragraph 
that “the revisions/comments to the technical and contractual portion 
of the proposal were agreed to by both parties and represent the con- 
tractual baseline for issuance of a contract for the subject Retrofit 
Kits.” The fact that “revisions/comments” were considered to be neces- 
sary by Collins indicates to us that the items revised or commented on 
were questioned by the contracting officials during negotiations and 
therefore were not agreed to as it would seem only logical to leave any 
portions of the proposal which were acceptable as originally submitted 
without comment and certainly without “revision.” Therefore, our 
resolution of this protest must be on the basis that the technical excep- 
tions here involved were questioned during negotiations and that as a 
result of such discussions, Collins submitted the April 24 “revisions/ 
comments” letter. However, the April 24 letter contains no evidence of 
the agreement of the parties as to the nature and extent of such revi- 
sions other than Collins’ self-serving statement that the contents of its 
letter represent the revisions agreed to by the parties. In our opinion, 
this self-serving statement cannot be considered convincing in view of 
FAA’s contrary assertion and the lack of any documentation in the file 
before us as to agreements reached during negotiations. [Italic 
supplied. | 

Furthermore, we cannot conclude, in the absence of proof that 
agreement was, in fact, reached at negotiations as to the acceptability 
of the Collins exceptions or revisions that there was any duty on the 
part of the contracting officials to consider further the Collins pro- 
posal after receipt of the April 24 letter. 

In this regard, the authority to determine when to terminate nego- 
tiations on the ground that no significant uncertainties remain for 
resolution properly is vested in the contracting officials. See B-174327, 
May 12, 1972, wherein it was held that no obligation to reopen negotia- 
tions existed where an offeror merely defended its originally sub- 
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mitted system by attempting to broaden the definition of certain 
technical requirements and that rejection of the proposal as technically 
unacceptable at that point without further discussion was not subject 
to question. See also B-169633(1), January 4, 1972; B-174436, 
April 19, 1972 ; B-171591, November 17, 1971. 

We do not think it is appropriate for an offeror to force the reopen- 
ing of negotiations by submitting a proposal revision following nego- 
tiations containing the self-serving statement that all aspects of the 
revision were agreed to during negotiations when that statement is 
disputed by the contracting officials, particularly where the offeror 
after the fact and notwithstanding the submission of such revisions 
contends that its proposal was determined to be technically acceptable 
during negotiations. Nor do we perceive any obligation on the part of 
the contracting officer to ascertain the materiality of exceptions taken 
in such an after-negotiation modification, or whether or not they were 
in fact agreed to during negotiations, before requesting best and final 
offers, so long as their materiality is ascertained before award, par- 
ticularly where, as here, the technical exceptions are somewhat volumi- 
nous and are placed in the hands of a nontechnical contracting official 
literally hours before solicitation of best and final offers. Further, given 
the FAA position that the Collins technical exceptions were not agreed 
to during negotiations, the contract negotiator’s apparent assumption 
that the “agreement” referenced in the April 24 letter had reference 
to the revision by Collins of those technical aspects of its proposal 
considered by FAA at negotiation to be unacceptable would not appear 
to be unreasonable. While an offeror certainly has the right in a nego- 
tiated procurement to offer deviations from specifications which he 
feels are appropriate, the Government has a corresponding right to 
determine whether those deviations in fact meet the Government’s 
minimum needs. 

Therefore, once having been informed of unacceptable proposal 
qualifications during negotiations, which we must assume to have been 
the case in this instance in view of the factual dispute previously men- 
tioned, it seems to us that an offeror assumes the risk of proposal re- 
jection if he refuses to withdraw or substantially revise the exceptions 
upon submission of his best and final offer. The fact that best and 
final offers were requested without advising Collins a second time that 
its exceptions (amplified but not changed by the April 24 letter) were 
unacceptable was not prejudicial to Collins in our opinion. Collins, if 
it was unwilling to withdraw its exceptions, could still submit a re- 
duced best and final offer in the hope that FAA, in the light of Collins’ 
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reduced final price offer, would reconsider its determination that the 
exceptions were substantial and reopen negotiations with competing 
offerors. This FAA did not do, however, and we cannot conclude that 
its action in this regard is subject to question. 

Accordingly, we conclude that the failure to reopen negotiations 
with Collins was not improper and that the “error” conceded in the 
supplemental administrative report with regard to the failure to advise 
Collins again of its proposal unacceptability was not material. While 
rejection of Collins’ proposal as technically unacceptable before re- 
questing best and final offers might have been preferable to allowing 
Jollins to submit its final offer based on its unacceptable technical 
qualifications, such notification would not have provided any basis for 
Collins to request that negotiations be reopened, nor would it have re- 
sulted in any change in the ultimate decision to award to Microwave. 

The question of the substantial nature of the four Collins exceptions 
relied on by FAA for proposal rejection (i.e., bandwidth, linearity, 
envelope delay, and design qualification tests), was submitted to a 
GAO staff electrical engineer for comment, pursuant to your request. 
The GAO engineering evaluation concluded, in essence, that the FAA 
specification requirements for linearity and envelope delay were sufli- 
ciently broad and indefinite so as to allow the approaches proposed by 
Collins in these areas. With respect to the areas of design qualifica- 
tion tests and bandwidth, however, the evaluation concluded that 
“Collins’ proposal, as amended by their April 24, 1972, letter was not 
responsive to reasonable FAA design qualification tests and bandwidth 
requirements,” and stated that a Collins proposal error in the stated 
bandwidth parameters of the proposed Collins equipment, not dis- 
covered until after award, was “inexcusable.” Although the engineer- 
ing evaluation parenthetically comments that all of the Collins techni- 
cal qualifications “should have been easily resolved during 
negotiations,” this comment is not germane in view of the factual 
dispute with respect to the nature of the agreement reached during 
negotiations discussed above. Thus, the import of the GAO engineer- 
ing evaluation is that the Collins proposal was technically unaccept- 
able in two of the four areas advanced by FAA. 

Further, the well-settled rule of our Office is that the drafting of 
specifications to meet the Government’s minimum needs, as well as the 
determination of whether items offered meet the specifications, is 
properly the function of the procuring agency, absent arbitrary action. 
B-169633(1), supra. We do not think that an honest difference of 
technical opinion is tantamount to arbitrary action on the part of a 
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procuring agency so that we would be reluctant to substitute our judg- 
ment for FAA’s in this case even if our engineering evaluation dis- 
agreed with the FAA position in all respects. 

On the question of the materiality of Collins’ insistence on the use 
of its own guarantee clause, it may well be that the price impact of 
such a deviation is minimal on a statistical basis, as argued by Collins. 
Nevertheless, the terms of the Collins guarantee clause are significantly 
less stringent than those of the FAA clause and we cannot conclude 
that FAA’s insistence on its own clause was unreasonable. 

Although we conclude in accordance with the above discussion that 
the Collins protest must be denied, our review of this case has revealed 
deviations from good procurement practice which we are calling to 
FAA’s attention by letter of today to the Secretary of Transportation 
toward the end that such deviations not be repeated in future similar 
situations. A copy of that letter is enclosed for your information. 


[ B-176326 J 


Bids—Mistakes—Recalculation of Bid—Correction v. Withdrawal 


A bidder who, when contacted by telephone to confirm unit prices quoted and the 
basis for delivery, referred to an earlier telegram which the procurement agency 
never received that increased unit prices based on delayed supplier final quota- 
tions, and then furnished a copy of the telegram to the agency, does not have the 
option of withdrawing or correcting its bid because of mistake. Correction of the 
bid may not be permitted since the revised prices represent a recalculation of the 
bid based on factors not considered until after the bid was prepared and sub- 
mitted, a situation that does not come within the rule that permits bid correction 
upon the establishment of evidence of mistake and the bid intended if the cor- 
rection does not displace lower bids. However, as the evidence does establish a 
mistake occurred but not the bid intended, the bid may be withdrawn. 


To the Director, Defense Supply Agency, December 29, 1972: 

Further reference is made to the protest by Henry Spen & Company, 
Incorporated (Spen), against the award of a contract to any other 
firm under invitation for bids (IFB) No. DSA700-72-—B-2207, issued 
by the Defense Construction Supply Center (DCSC), Columbus, 
Ohio, which was the subject of a report dated August 18, 1972, from 
the Assistant Counsel, Headquarters, Defense Supply Agency. 

The IFB was issued on April 21, 1972, for a total quantity of 67 
lubrication and servicing units (items 1 through 4), together with first 
article testing and related data (items 5 through 17). Bids were opened 
on June 6, 1972. Of the four (4) bids received, Spen submitted the 
lowest bid of $6,000 each on items 1 through 4 and is the lowest aggre- 
gate bidder on all items. 

Spen’s unit price of $6,000 for items 1 through 4 was considered out 
of line with the other bids received, and the prices bid on items 1 
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through 5 on page 12 of its bid were misaligned so that it could not be 
determined whether the bid was on an f.o.b. origin or f.o.b, destination 
basis. Spen was therefore contacted by telephone on June 9, 1972, and 
requested to confirm the unit price of $6,000 and the delivery basis. 
Spen confirmed that it was bidding f.o.b. origin, but stated that it 
had sent a telegram on June 5, 1972, increasing the unit price of items 
1 through 4 by $1,982, and the total price of item 5 by $9,437. Spen 
mailed a copy of the telegram referred to in this telephone conversa- 
tion, which was received by DCSC on June 13, 1972. 

By letter of June 15, 1972, DCSC advised Spen that the telegraphic 
amendment had not been received from the telegraph company, and 
Spen was advised of the procedure to be followed in requesting the 
withdrawal or correction of its bid because of mistake. Reply was 
requested to be made not later than June 23, 1972. By letter of June 
19, 1972, Spen advised that it would reply to the letter of June 15, 
1972, after review by its attorney. On June 22, 1972, Spen was further 
informed that it must reply to the letter of June 15, 1972, by the close 
of business on June 26, 1972. By its telegram of June 23, 1972, Spen 
filed its protest with our Office. 

By letter of July 10, 1972, from its attorneys the basis of Spen’s 
protest was detailed. It is reported that Spen submitted its bid by 
mail on June 2, 1972, prior to receiving final quotes from suppliers, 
in order to make a timely submission. At Spen’s final bid review con- 
ference on June 5, 1972, after which most suppliers had responded, it 
was discovered that some components and items had either been omitted 
from or erroneously priced in its bid. A telegram, correcting the 
omissions, was reportedly dispatched at 5:45 p.m. on June 5 via tele- 
phone to the IFB-designated location for bid opening. After it was 
informed that the telegram had not been received by DCSC, Spen made 
inquiries of Western Union and was informed that for some unex- 
plained reason their Columbus, Ohio, facility had no record of said 
telegram, although the sending office did. 

It is contended that Spen should be allowed to correct its bid and 
should receive the award, since the telegram, worksheets, affidavits, 
and supporting exhibits attached to your letter clearly and convinc- 
ingly demonstrate, as required by Armed Services Procurement Regu- 
lation (ASPR) 2406.3 (a) (2), that a mistake was made by Spen in the 
preparation of its bid and what its intended bid price was. 

On August 18, 1972, the Defense Supply Agency forwarded its re- 
' port to our Office wherein it recommended that Spen be authorized to 
correct its bid by increasing the unit price of items 1 through 4 to 
$7,982, and that no correction be authorized on the first article testing 
requirements covered by item 5 of Spen’s bid. 
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By letter of October 25, 1972, Spen’s attorneys dispute the con- 
tracting officer’s conclusion that no mistake was made on the price 
originally submitted for item 5 for the cost of the preproduction unit 
to be delivered and the cost of 200 hours for running time tests. It 
is stated that Spen’s normal practice is not to refurbish the first article 
and then deliver it as a production unit, but rather to include the cost of 
an end item as a portion of its cost for a first article. Therefore, it is 
contended that Spen has established the making of a mistake in omit- 
ting the cost of a production unit ($7,982) from item 5. In addition, 
affidavits and worksheets are submitted to establish that Spen adheres 
to an industry practice of adding a factor of approximately 40 percent 
to 50 percent for running time tests to reflect the actual anticipated 
costs of the test, and that the sum representing this factor in the amount 
of $1,500 was omitted from its June 2 submission. It is contended, 
therefore, that Spen should also be authorized to correct its bid of 
$12,500 for item 5 by the additional amount of $9,437. 

Under the applicable regulation, ASPR 2-406.3, where a bidder 
alleges a mistake after the opening of bids and prior to award, and 
clear and convincing evidence establishes both the existence of the 
mistake and the bid actually intended, the bid may be corrected, pro- 
vided such correction will not displace lower bids. If the evidence 
is clear and convincing as to the mistake, but not as to the intended 
bid, a determination permitting the bidder to withdraw his bid may be 
made. 

With respect to item 5, your agency believes that while the tele- 
gram of June 5 establishes that Spen intended to increase its price by 
$9,437, the evidence of record does not clearly and convincingly es- 
tablish that the original bid of $12,500 was in fact occasioned by a 
mistake. This determination is based primarily upon the fact that 
since the applicable first article clause does not require that the 
preproduction unit be delivered as part of the contract quantity, 
there is not sufficient evidence to support the claim that Spen in- 
advertently omitted the cost for an additional production unit. Also, 
the contracting officer points out that there is no objective evidence 
to support the claim that it is an industry practice to include a 40 
to 50 percent factor for running time tests and that such factor was 
inadvertently omitted. 

On items 1 through 4, your agency proposes to allow correction of 
the unit price from $6,000 to $7,982 on the basis that the $6,000 price 
was predicated on cost estimates that were substantially erroneous and 
did not include the cost of packing. In this connection, the bidder’s 
affidavits reveal that the unit price of $6,000 was prepared on the 
basis of a previous bid which was believed to cover a substantially 
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identical item, and that when the bid was reviewed by the bidder on 
June 5, 1972, it was discovered that the cost of the lubrication equip- 
ment and the compressor had been seriously underestimated and that 
the cost of crating had not been included in the price. Since the Western 
Union has acknowledged that the Spen telegram was filed on June 5, 
your agency believes that this telegram may be considered as proof that 
Spen would have bid a unit price of $7,982 (f.o.b. origin), in the 
absence of a mistake, citing B-165434, dated December 2, 1968, and B- 
170311, June 3, 1971. 

Based on the evidence of record, we do not believe it would be 
proper to permit correction of any part of Spen’s bid. As stated, 
Spen’s bid of $6,000 was prepared and submitted on the basis of a 
previous bid which was believed to cover a substantially identical item. 
Spen’s evidence of mistake includes a “Preliminary B/M” (bill of ma- 
terials), dated June 1, 1972, showing how the $6,000 was computed. 
The bill of materials reveals that the lubrication equipment cost was 
estimated on the basis of a 1968 vendor quote presumably furnished to 
Spen in connection with its previous bid for the “substantially identical 
item.” The 1968 vendor quote indicates a cost of $1,306 per unit for the 
lubrication equipment. To this cost, Spen added a factor of 25 percent 
(apparently to reflect price increases and design changes in the equip- 
ment since 1968) to arrive at an estimated cost of $1,650 per unit for 
this equipment. The same pattern was followed by Spen in connection 
with the compressor, indicating a unit cost of $780 (including motor).°* 
On the last page of this June 1 bill of materials the following state- 
ments appear: “Bid $6,000” and “adjust when quotes are furnished.” 
On June 5, 1972, after verbal quotes on the lubrication equipment and 
compressor components were received, Spen prepared a revised bill of 
materials to reflect unit costs of $2,947 and $887, respectively, for these 
components, or a total cost of $1,404 more than the costs estimated for 
these components on the initial bill of materials. Spen subsequently re- 
ceived written confirmation of these verbal quotes from its suppliers, 
which it has submitted with its claim of mistake. We have examined 
these written quotes and compared them to the 1968 quotes used by 
Spen in preparing the initial bill of materials; however, we are unable 
to determine from these quotes the extent to which the increased costs of 
$1,404 may be attributed to price increases since 1968, design differences 
in the equipment covered by the prior and current quotes, or to other 
factors. In addition to these increased component costs, the revised 
bill of materials includes crating costs of $300. This element of cost 
appears to have been entirely omitted from the June 1 bill of 
materials. 

In any event, it is clear that the revised price of $7,982 per unit (and 
the increased price of $9,437 on item 5) represents a recalculation of bid 
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based on factors not considered by the bidder until after the bid was 
prepared and submitted. We have held that the rule which permits bid 
correction upon the establishment of evidence of mistake and the in- 
tended bid does not extend to permitting a bidder to recalculate and 
change its bid to include factors which the bidder did not have in mind 
when the bid was submitted. 50 Comp. Gen. 655, 660 (1971). In the cited 
case, a bidder overlooked certain applicable union wage rates in pre- 
paring its bid. We refused to allow correction since the wage rates were 
never a factor in the preparation of the bid, although the bidder was 
permitted to withdraw the bid. Similarly, in B—174620, February 2, 
1972, a bidder erroneously bid one model of camera and after discovery 
of the error offered to furnish another model which met specifications, 
but at a higher price. Correction was not permitted since it would have 
allowed the bidder to recalculate and change its bid in violation of the 
rule. As noted in that decision, the bidder was not merely seeking to 
have the bid corrected so as to include a previously calculated cost item 
which had been inadvertently omitted from the amount of the sub- 
mitted bid. See also, B-176899, November 24, 1972. 

We are aware of our holding that a telegram received too late to be 
considered as a bid modification may nevertheless be considered as evi- 
dence in establishing the existence of a mistake and the bid actually in- 
tended. B-176314, December 4, 1972, B-165434, supra, and B-170311, 
supra. In B-176314, however, an award was made to the bidder based 
on its submitted bid price, despite the bidder’s claim of error. We found 
that the late bid modification, when considered in conjunction with the 
other evidence of record, was adequate to establish the existence of a 
mistake and the intended price, and we concluded that the contract 
could properly be amended to reflect the intended bid price. Our deci- 
sion of June 3, 1970 (B-170311) involved a similar situation (an award 
was made despite the bidder’s claim of error). And in B-165434, it 
appears that the evidence of record was considered sufficient to permit 
bid correction under ASPR 2-406.3, but the bid was nevertheless re- 
jected by the contracting officer because he felt that since the late bid 
modification could not be considered under the late bid rules, it should 
not be considered under the rules applicable to mistake. We do not 
believe that these decisions are applicable to the instant situation. 

For the reasons stated above, we do not find that the evidence of rec- 
ord justifies correction of Spen’s bid. On the other hand, we find a suf- 
ficient basis to allow withdrawal of the bid. In this connection, we have 
recognized that the degree of proof required to justify withdrawal of a 
bid before award on the basis of mistake is in no way comparable to 
that necessary to allow correction. 36 Comp. Gen. 441, 444 (1956). Ac- 
cordingly, the bid may be withdrawn from consideration for award. 
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[ B-176613 J 


Transportation—Dependents—Military | Personnel—Dislocation 
Allowance—Members Without Dependents 


The payment of a dislocation allowance to an officer of the Army Nurse Corps 
ag a member without dependents who is receiving a basic allowance for quarters 
as a member with dependents for her mother who will not join her at her 
new duty station where she was not assigned Government quarters depends 
on whether or not the mother resided with the officer at the old station. If she 
did not, the officer is entitled to a dislocation allowance pursuant to paragraph 
M9002 of the Joint Travel Regulations in an amount equal to the applicable 
monthly rate of the quarters allowance prescribed for a member of the officer’s 
pay grade without dependents, but if the mother did reside with her at the time 
of transfer, her entitlement to transportation for the mother precludes payment 
of the allowance even though the mother may not have changed her residence. 


To Major John T. Donohue, Department of the Army, January 2, 
1973: 


This refers to your letter dated April 19, 1972, which was forwarded 
here by 1st endorsement, dated July 21, 1972, of the Per Diem, Travel 
and Transportation Allowance Committee, requesting an advance deci- 
sion as to the legality of payment of a dislocation allowance to 
Lieutenant Colonel Jeanne E. Rivera, Army Nurse Corps, as a mem- 
ber without dependents. Your request has been assigned PDTATAC 
Control No. 72-29. 

By orders issued January 14, 1972, Colonel Rivera was ordered to 
travel on a change of permanent station from Fort Bragg, North 
Carolina, to Brooke Army Medical Center, Fort Sam Houston, Texas, 
with a reporting date of March 20, 1972. Pursuant to these orders, 
the member submitted the enclosed voucher claiming a dislocation 
allowance as a member without dependents. You say that such allow- 
ance has been paid to the officer twice before, under similar condi- 
tions. However, you say doubt exists as to the legality of the payment 
since Colonel Rivera is presently receiving basic allowance for quar- 
ters as a member with dependents in behalf of her dependent mother. 
As the mother has not and does not intend to join her daughter at her 
new station you say that there is no entitlement to dependents travel 
or dislocation allowance as a member with dependents. The officer has 
not been assigned Government quarters at her new station. 

Section 406, Title 37, U.S. Code, provides in part that a member of 
a uniformed service who is ordered to make a change of permanent 
station is entitled to transportation of his dependents, to reimburse- 
ment thereof, or to a monetary allowance in place of transportation, 


subject to such conditions and limitations as are prescribed by the 
Secretaries concerned. 
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Section 401 of Title 37, U.S. Code, reads, in part, as follows: 


§ 401. Definitions. 


In this chapter, “dependent,” with respect to a member of a uniformed service, 
means— 
* Bs * * * uy XK 


(3) his parent (including a stepparent or parent by adoption, and any person, 
including a former stepparent, who has stood in loco parentis to the member 
at any time for a continuous period of at least five years before he became 21 
years of age) who is in fact dependent on the member for over one-half of his 
support * * *, 

The regulations regarding dislocation allowances promulgated pur- 
suant to 37 U.S.C. 407, are contained in Chapter 9 of the Joint Travel 


Regulations (JTR). Paragraph M9001 reads, in part, as follows: 


1. MEMBER WITH DEPENDENTS. The term “member with dependents,” 
as used in this Part, means a member * * * who has dependents entitled to 
transportation in connection with a change of permanent station. 

2. MEMBER WITHOUT DEPENDENTS. The term “member without de- 
pendents” as used in this Part, means a member * * * who has no dependents 
or who is not entitled to transportation of dependents under the provisions 
of par. M7000 in connection with a change of permanent station. 


Paragraph M9003 states, in part : 


* * * The dislocation allowance is payable to a member with dependents when- 
ever dependents relocate their household in connection with a permanent change 
of station or whenever a member without dependents is transferred to a per- 
manent duty station where he is not assigned to Government quarters. 


Paragraph M7000, JTR, states that members are entitled to trans- 
portation of dependents at Government expense upon a permanent 
change of station except as otherwise provided. Subparagraph 11 of 
paragraph M7000, an exception to the rule, reads as follows: 


For any travel performed by a dependent parent or parents who do not actu- 
ally reside in the household of said member unless otherwise authorized or 
approved by the Secretary of the service concerned or his designated repre- 
sentative. 

It is noted that on the enclosed voucher, the section entitled “De- 
pendents Actual Travel” is completed in such a manner to indicate 
that the mother traveled from North Carolina to Texas. However, 
based on the record before this Office, this appears to be erroneous 
and for purposes of this decision, it will be considered that no move- 
ment of the dependent occurred. 

A member may receive quarters allowance (BAQ) with dependents 
for a dependent parent who does not reside with the member, as the 
residence requirement contained in 37 U.S.C. 401(3), is suspended by 
50 U.S.C. App. 2201. However, for a dependent parent to be entitled 
to transportation in connection with a permanent change of station, he 
or she must actually reside in the member’s household, unless the 
travel is authorized or approved as provided in paragraph M7000-11 
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of the regulations. For the purpose of entitlement to a dislocation al- 
lowance a “member without dependents” includes a member who has 
a dependent not entitled to transportation in connection with the 
member’s change of permanent station (par. M9001-2, JTR). There- 
fore, 2 member receiving BAQ with dependents may receive a dis- 
location allowance as a member without dependents where the parent, 
because he or she does not reside with the member, is not entitled to 
transportation in connection with an assignment to a new permanent 
station. 

The record is not clear as to whether the officer’s mother resided 
with her at Fort Bragg. If her mother did not reside with her, in ac- 
cord with paragraph M9002 of the regulations, Colonel Rivera is 
entitled to a dislocation allowance in an amount equal to the applicable 
monthly rate of BAQ prescribed for a member of her pay grade, with- 
out dependents. However, if the officer’s mother resided with her at 
Fort Bragg, she was entitled to transportation in connection with the 
change of permanent station to Brooke Army Medical Center, and such 
entitlement precludes payment of a dislocation allowance even though 
the mother may not have changed her residence. 

The voucher and supporting documents are returned herewith for 
appropriate action in accord with this decision. 


[ B-177455 J 


Travel Expenses—Overseas Employees—Return for Other Than 
Leave—Retirement, Ete.—Time Limitation 


A Forest Service employee who elected to remain in Alaska upon retirement and 
then approximately 1 year and 5 months after retirement requested travel and 
transportation expenses to return to his residence in the United States is not 
entitled to such expenses incident to his Alaskan tour of duty in the absence 
of an explanation that his delayed return was due to circumstances beyond his 
control. The cognizant agency regulation prescribes that the travel and trans- 
portation of an employee must be incident to the termination of his assignment 
and that the date of return travel must be set at the time of termination and be 
within a reasonable time, normally within 6 months, provisions that are in 
accord with the long-standing position of the Comptroller General of the United 
States. 


To Paul J. Grainger, United States epertnen of Agriculture, 
January 2, 1973: 


Reference is made to your letter dated November 9, 1972, with en- 
closures, requesting an advance decision on the claim of Mr. W. 
Howard Johnson, a former employee of the United States Depart- 
ment of Agriculture, Forest Service, for travel and transportation 
benefits under the circumstances hereinafter described. 
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The letter of November 9, 1972, asserts that Mr. Johnson, prior to 
his retirement, was employed with the Forest Service and ‘was as- 
signed to an official duty station at Juneau, Alaska. Incident to such 
assignment Mr. Johnson had entered into a service agreement. This 
agreement indicated that at the completion of a 2-year tour of duty 
at Juneau, Mr. Johnson would be entitled to the appropriate travel 
and transportation benefits for both him and his family as well as his 
household goods back to his place of actual residence in the United 
States at the time of assignment. The locality designated as his place 
of actual residence was Missoula, Montana. 

You further stated that : 


Mr. Johnson retired from the Forest Service in Juneau, Alaska, on February 
5, 1971, without authorization of benefits available under Section 1.11d of Office 
of Management and Budget Circular No. A-56. Mr. Johnson was encouraged by 
both our Fiscal Agent and Personnel Officer at that time to set the date for his 
return travel to the Continental United States. Instead, Mr. Johnson indicated 
that he did not intend to return to the Continental United States. In accordance 
with the expressed desire of Mr. Johnson, no travel authorization was made or 
issued by the Forest Service for his return travel. 

Approximately one year and five months after Mr. Johnson retired, he inquired 
at our Juneau, Alaska office about being authorized to return travel and trans- 
portation benefits. He was notified at that time by our Fiscal Office that while 
we could not authorize the requested benefits, should he decide to make a claim, 
it should be directed to our Regional Office in Juneau, Alaska. 

Mr. Johnson had, for personal reasons, elected to remain in Juneau, Alaska, 
at the time of his retirement from duty. The policy as expressed in the Forest 
Service Manual for the Alaska Region was that travel and transportation be 
authorized at the time of termination and a reasonable time of six months would 
be allowed for commencement of employee travel, in accordance with the intent 
of 28 CG 289. This policy was approved by Mr. Johnson, as Regional Forester, 
and was in effect at the time of his retirement. There was no known information 
shortly following Mr. Johnson’s retirement that indicated he would be returning 
to the Continental United States. 


In view of the considerable time (approximately 17 months) which 
elapsed between the time of Mr. Johnson’s retirement and the date he 
requested return travel and transportation benefits to the continental 
United States, you ask whether he is entitled to such benefits. 

Section 1.5 of the controlling regulations, Office of Management 
and Budget (OMB) Circular No. A-56, revised August 17, 1971, 
states : 


b. Time Uimits for beginning travel and transportation. All travel, including 
that for the immediate family, and transportation, including that for household 
goods allowed under these regulations, should be accomplished as soon as pos- 
sible. The maximum time for beginning allowable travel and transportation will 
not exceed two years from the effective date of the employee’s transfer or 
appointment. 


Moreover, cognizant agency regulations (Forest Service Manual, 
section 6543.52c) provided that: 


4, Time Limits for Travel and Transportation. Return allowance from Alaska 
to continental United States. 


* * * * * * * 
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b. Termination of Hmployment. When an employee terminates, his travel and 
transportation must be incident to termination of his assignment. The date of 
return travel must be set at the time of termination and be within a reasonable 
time, normally within siv (6) months. The travel of immediate family and trans- 
portation of household effects must begin within two (2) years from the date the 
employees begins his return. [Italic supplied.] 

With regard to an employee’s entitlement to travel and transporta- 
tion benefits back to the United States for separation, this Office 
has long adhered to the position that the travel of such employee be 
clearly incidental to the termination of his assignment and that the 
travel should commence within a reasonable time after the assign- 
ment has been terminated in order for return expenses to be reim- 
bursable. 28 Comp. Gen. 285, 289 (1948). Under the above regulations 
your agency has specified a reasonable time as being normally within 
six months. 

In view of the above and in the absence of an explanation from Mr. 
Johnson that his delay in returning to the continental United States 
was due to circumstances beyond his control (such as incapacitating 
sickness), the voucher, with accompanying papers, which is returned 
herewith, may not be certified for payment. 


[ B-176913 J 


Contracts—Offer and Acceptance—Ambiguity Effect—Patent 
Ambiguity 


An offer to furnish an indefinite quantity of automatic data processing services 
under a second request for proposals, following the termination of a contract for 
the convenience of the Government because the first solicitation was misstated, 
that was evaluated by adding the sum shown for rental and maintenance and 
ignoring the “no charge’ phrase, was erroneously evaluated since the ambi- 
guity was patent on its face and the discrepancy, pursuant to paragraph 3-804 
of the Armed Services Procurement Regulation, should have been resolved with 
the offeror. Therefore, negotiations should be reopened for the term remaining 
under the contract and if the protestant makes the best offer, the existing con- 
tract should be terminated for the convenience of the Government and a contract 
awarded to the protestant. This corrective recommendation requires the action 
prescribed by section 236 of the Legislative Reorganization Act of 1970. 


To the Secretary of the Navy, January 5, 1973: 


Reference is made to letter SUP 02E of September 15, 1972, from 
the Deputy Commander, Procurement Management, Naval Supply 
Systems Command, reporting on the protest of Satellite Computer 
Service against the award of an indefinite quantity contract for auto- 
matic data processing services to Sci-Tek Incorporated under request 
for proposals (RFP) No. N00140-73—R-0288, issued by the Naval Re- 
gional Procurement Office, Philadelphia, Pennsylvania. 
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This solicitation represents the second attempt to procure these serv- 
ices. The first attempt had resulted in a contract award to Satellite on 
June 2, 1972. However, that contract was terminated for the conveni- 
ence of the Government by the contracting activity on June 30 in view 
of the fact that the solicitation had not correctly stated the Govern- 
ment’s actual requirements and because clarifying discussions had 
been held only with Satellite to the exclusion of the other offerors. 
RFP No. N00140-73—R-0288 was subsequently issued. Proposals were 
received from Satellite and Sci-Tek. Subsequent to opening and review 
of the proposals, Satellite was given the opportunity to review and 
change its proposal. No specific clarifications of the Satellite proposal 
were requested. Satellite made no changes. Sci-Tek was requested to 
clarify two items in its proposal. After this clarification, Sci-Tek 
was determined to have submitted the lower-priced proposal. Award 
was made to that firm on August 28, 1972, for the total estimated 
cost of $40,815.90 for the contract period ending June 30, 1973. On 
August 31, Satellite telephoned the buyer to inquire as to the status 
of the procurement and was informed that award had been made to 
Sci-Tek. The award was thereafter protested to our Office. 

Satellite contends that award should have been made to it inasmuch 
as it was in fact the low offeror. This is so, it is maintained, because 
in determining Satellite’s total offered price the procurement activity 
added a sum of $11,890 for item 1 to the Satellite price for item 2 to 
arrive at a total estimated cost greater than Sci-Tek was determined 
to have offered after clarifications. The Satellite proposal, it is con- 
tended, offered item 1 at “no charge,” and consequently Satellite’s total 
estimated cost was lower than that of Sci-Tek. The Satellite offer for 
item 1 was stated in its proposal as follows: 


Item Qty Unit U.P. Total 
0001 RENTAL WITH MAINTE- 

NANCE OF ONE (1) DATA 

COMMUNICATIONS TER- 

MINAL FOR THE PERIOD 

Beginning with date of Contract 


THRU 30 June 1973 10 MOS $ $ 
$11,890 No Charge 
A. RENTAL—$689/MO. 6,890 No Charge 
B. MAINTENANCE— 
$500/MO. 5,000 No Charge 


Satellite allegedly entered these prices, while indicating there would 
be nonetheless no charge, because under the previous solicitation it 
had submitted only a total price for item 1 and had as a result been 
allegedly requested to itemize its maintenance and rental costs there- 
under for Navy internal cost purposes. These itemized costs were then 
written into Satellite’s terminated contract. 
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The contracting officer advises that he and the buyer interpreted 
the Satellite proposal as offering a price of $11,890 for item 1. They 
regarded it as inconceivable that Satellite or any other prospective 
contractor would offer item 1 at no charge. The $11,890 sum was iden- 
tical to the cost figures in Satellite’s terminated contract. Consequently, 
it was felt that the words “No Charge” could only mean that there 
were no other charges for item 1 beyond the monthly rental and main- 
tenance charges. It was further believed that to conclude that an of- 
feror would insert monthly prices for rental and maintenance and 
then extend these to 10-month totals when the item was, in fact, to be 
offered at no charge would be completely illogical. The contracting 
officer believes that his interpretation of Satellite’s item 1 pricing was 
reasonable and that the protest should be denied, citing 47 Comp. Gen. 
390 (1968). 

We do not believe, under the circumstances of this case, that the 
reasoning of our decision at 47 Comp. Gen. 390 should be applied. 
There the solicitation had requested offers for new items. Several of- 
ferors offered both new and overhauled units. The protestant offered 
“OVERHAULED CERTIFIED” items at prices substantially below 
the offers for new items from the other offerors and roughly compara- 
ble to the prices offered for overhauled items. We held to be reasona- 
ble the contracting officer’s interpretation of “overhauled certified” as 
meaning items other than new items, especially as there was nothing 
in the proposal to bring the protestant’s special meaning of these words 
to the attention of the contracting officer. The protestant had used 
“overhauled certified” to mean new items in storage inspected before 
delivery. Other than that the solicitation had requested offers on new 
items and the protestant’s offer was not specifically for such, there was 
nothing in the protestant’s proposal to indicate that new items were 
being offered. At best, the ambiguity in meaning for the words “over- 
hauled certified” was latent rather than inherent. The protestant had 
been requested to verify its proposal, but no specific area to be clarified 
had been indicated. 

Under the facts of this case, the ambiguity created by Satellite was 
patent upon the face of the proposal. Whereas in our decision at 47 
Comp. Gen. 390, nothing in the offeror’s proposal provided any indi- 
cation that the description “overhauled certified” meant something 
more than an overhauled item, we believe that the Satellite proposal 
was sufficient to indicate an ambiguity as to whether the offeror in- 
tended “no charge” or a price of $11,890 for item 1. When Satellite 
was provided an opportunity to review the proposal after it was re- 
ceived, the discrepancy in the proposal should have been brought to its 
attention for resolution rather than assuming that the prices for item 
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1 were intended and that “no charge” was not. That is what is required 
by Armed Services Procurement Regulation 3-804 which provides: 

* * * Complete agreement of the parties on all basic issues shall be the ob- 
jective of the contract negotiations. Oral discussions or written communications 
shall be conducted with offerors to the extent necessary to resolve uncertainties 
relating to the purchase or the price to be paid. * * *. 

In our view, the failure to conform to the negotiation requirements 
in this case was so material a deviation as to call for reopening of nego- 
tiations with both Sci-Tek and Satellite for any agency requirements 
estimated to be remaining in the contract period. If, as a result of such 
negotiations, the Satellite proposal is found to be che best offer, then 
the Sci-Tek contract should be terminated for the convenience of the 
Government and a contract for the remaining term should be awarded 
to Satellite. See B-175968, October 17, 1972. 

As this decision contains a recommendation for corrective action 
to be taken, your attention is directed to section 236 of the Legislative 
Reorganization Act of 1970, 84 Stat. 1140, 1171, 31 U.S. Code 1176, 
which requires that you submit written statements to certain commit- 
tees of the Congress as to the action taken. The statements are to be 
sent to the Committees on Government Operations of both Houses not 
later than 60 days after the date of this decision and to the Committees 
on Appropriations in connection with the first request for appropria- 
tions made by your agency more than 60 days after the date of this 
decision. 


[ B-177401J 


Agriculture Department—Indemnity Programs—Milk—Contam- 
ination of Milk—Contaminant Registration and Approval 
Requirement 


The fact that the only statute requiring the registration of chemicals is the Fed- 
eral Insecticide, Fungicide, and Rodenticide Act (7 U.S.C. 185-1385k) does not 
imply waiver of the registration and approval requirement in 7 U.S.C. 450j to 
permit indemnity payments to dairy farmers who were directed to remove their 
milk from the commercial market because it contained residues of a chemical 
which was not registered and approved for use by the Federal Government at the 
time of use since, under the express language of the statutes pertaining to the 
Milk Indemnity Program, the use of a contaminant must have been registered 
with and affirmatively endorsed or recommended by the Government. Therefore, 
indemnity claims for milk contaminated from the consumption by dairy cattle 
of ensilage stored in a silo coated with paint containing “Aroclor 1254,” a com- 
pound not required to be registered and approved, may not be allowed. 


To the Secretary of Agriculture, January 10, 1973: 


Reference is made to letter of November 3, 1972, from the Assistant 
Secretary of Agriculture concerning two claims submitted to your 
Department for an indemnity payment for milk which was removed 
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from the commercial market pursuant to the direction of the Depart- 
ment of Agriculture of the State of Ohio. According to the Assistant 
Secretary the evidence submitted by the claimants established that the 
contamination of the milk resulted from the consumption by their 
dairy cattle of ensilage contaminated with “Aroclor 1254.” The en- 
silage had been stored in a silo, the inside of which had been coated 
with a silo paint which contained as one of its ingredients “Aroclor 
1254,” a compound of a class known as polychlorinated biphenyls 
(PCB). 

As indicated in the Assistant Secretary’s letter, the Milk Indemnity 
Payment Program was originally authorized by section 331 of the 
Economic Opportunity Act of 1964, and extended from time to time, 
and the Program is currently authorized by Public Law 90-484. In 
pertinent part, Public Law 90-484 is identical with its predecessors and 
reads as follows (7 U.S. Code 450}) : 

. .. That the Secretary of Agriculture is authorized to make indemnity pay- 
ments, at a fair market value, to dairy farmers who have been directed since 
January 1, 1964, to remove their milk ... from commercial markets because 


it contained residues of chemicals registered and approved for use by the Fed- 
eral Government at the time of such use. [Italic supplied.] 


The Assistant Secretary states that your Department, by published 
regulations, limits Dairy Indemnity Program Payments to farmers 
whose milk is removed from the market because of contamination by 
an economic poison (1) registered pursuant to the provisions of the 
Federal Insecticide, Fungicide, and Rodenticide Act, as amended (7 
U.S.C, 135-135k), and (2) recommended for use by Agriculture Hand- 
book 313 or 331 or any other agency of the Federal Government. 7 
CFR 760 et seg. A “pesticide” is defined in the regulations as an eco- 
nomic poison registered under the last cited act. 7 CFR 760.2(f). 

The Assistant Secretary advises that the regulations were drafted 
in this manner for two reasons. First, the legislative history of the act 
authorizing the Program indicates that losses to dairy farmers result- 
ing from pesticides were the primary losses discussed in the Senate 
when the legislation was under consideration. 110 Cong. Rec. 16749- 
16752 (July 23, 1964). Second, the Federal Insecticide, Fungicide, and 
Rodenticide Act is the only authorization your Department has lo- 
cated for registering chemicals with the Federal Government. 

The claimants contend that the regulations cited above reflect an 
unsupportable, narrow interpretation of the act by your Department. 
They argue that if the Congress intended milk indemnity payments to 
be limited to those losses caused by pesticides registered under the Fed- 
eral Insecticide, Fungicide, and Rodenticide Act, it would have ex- 
pressly so stated in the authorizing statute the reference to such act. 
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They state that instead Congress used the much broader language 
“residue of chemicals.” Therefore, it is the position of these dairy 
farmers that Congress intended to provide indemnity payments to all 
dairy producers who were directed to remove their milk from com- 
mercial markets because it contained residues of chemicals registered 
and approved for use by the Federal Government and not just those 
whose milk contained pesticides. 

The Assistant Secretary’s letter continues: 

Applicants [claimants] contend that the registration and approval require- 
ments of the statute should be waived in their case. First, they point out that 
the Federal Government does not have a system for registering and approving 
the uses of all chemicals. Second, they argue that “Aroclor 1254” is one of a 
class of chemicals designated as polychlorinated biphenyls (PCB’s). Since 1929, 
these chemicals have been produced and have been employed in a wide range of 
industrial uses. Over the years numerous studies have documented the environ- 
mental hazards of PCB’s. Federal administrative agencies have had the power 
and mandatory duty as expressed by Congress to control the use of PCB’s. With 
respect to environmental contamination by PCB’s, either directly or indirectly, 
of the nation’s food, the Food and Drug Administration has had the authority 
for a considerable period of time to control the use of POB under the provisions 
of the Federal Food, Drugs and Cosmetic Act [Section 402(a), 406, 409, 701, 
52 Stat. 1046 as amended, 1049, 1055-56 as amended by 70 Stat. 919 and 72 Stat. 
948, 72 Stat. 1785-88 as amended ; 21 U.S.C. 342(a), 348, and 371]. 

The Food and Drug Administration has recently exercised its mandate by 
issuing a Notice of Proposed Rule Making concerning PCB’s which would pre- 
clude the accidental PCB contamination of food (87 F.R. 5105, March 18, 1972; 
Notice of Availability of Draft Environmental Impact Statement, 37 F.R. 9508, 
May 11, 1972). Included in the proposed rules was the following special provision 
which was necessary to preclude accidental PCB contamination of animal feed: 

“Coatings or paint for use on the contact surfaces of feed storage areas may 
not contain PCB’s or any other harmful or deleterious substances likely to 
contaminate feed.” 

The claimants point out that this regulation is too late to protect 
them. They argue that the fact that the Federal Government allowed 
silo paint to contain PCB during such a period of time, when an ad- 
ministrative agency thereof was under a statutory obligation to regu- 
late its use, shows that it acquiesced and impliedly consented to such 
a use. 

The Assistant Secretary requests a decision as to whether 7 U.S.C. 
450} authorizes the making of an indemnity payment to the claimants 
under the circumstances of this case. 

In order to be entitled to an indemnity payment under 7 U.S.C. 
450j a dairy farmer must have been required to remove his milk from 
the market because it contained residues of a chemical registered and 
approved for use by the Federal Government. It appears that the only 
statute requiring the registration of a chemical is the Federal Insecti- 
cide, Fungicide, and Rodenticide Act, as amended, 7 U.S.C. 135-135k, 
and that Aroclor 1254 is not an economic poison required to be regis- 


tered under such act. 
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The claimants evidently recognize that Aroclor 1254 is not a chemi- 
cal registered and approved for use by the Federal Government. How- 
ever, it apparently is their position that since the Government does 
not have a system for registering and approving all chemicals and— 
according to the claimants—impliedly consented to the use of Aro- 
clor 1254 for painting silos, the registration and approval requirement 
of 7 U.S.C. 450j should be waived in their case. 

This Office is without authority to waive the requirements set forth 
in 7 U.S.C. 450}. Thus, if the claimants are to be indemnified, it must 
be because they fall within the terms of that statute, taking into ac- 
count the legislative intent in enacting it. 

While we are cognizant that 7 U.S.C. 450j is remedial legislation 
and is therefore to be given a liberal interpretation, any such inter- 
pretation must be consistent both with the language used therein and 
with the intent of Congress as disclosed by the legislative history of the 
provision. 45 Comp. Gen. 96 (1965). As already noted, the express 
language of the statute, read literally, precludes indemnification for 
contamination by substances such as Aroclor 1254 which are not regis- 
tered with, and/or approved by, the Government. 

Moreover, an examination of the legislative history of 7 U.S.C. 
450} indicates that the statute was not intended to compensate dairy 
farmers for every contamination of their milk by chemicals. Rather, 
the debate on the bill which became 7 U.S.C. 450) shows that the object 
of Congress in enacting it was to compensate farmers whose milk was 
ordered removed from the market because of contamination by certain 
chemicals the use of which had been affirmatively recommended by 
the Government at the time of that use. See 110 Cong. Rec. 16661- 
16665 (July 22, 1964), and id. 16749-16752 (July 23, 1964). Specifi- 
cally, the Congress was considering cases in which residues of pesti- 
cides recommended for use by the Department of Agriculture had been 
found in milk. It was considered inequitable that dairy farmers should 
bear the resulting loss when it was the Government that had recom- 
mended the use of pesticides which, when used as recommended, con- 
taminated milk. Claimants’ view, that they should be compensated 
for milk contaminated by a chemical concerning the use of which the 
Government had then taken no position, is thus not consistent with the 
intent of Congress in enacting 7 U.S.C. 450}. 

As to the claimants’ position that the Food and Drug Administra- 
tion (FDA) has had both the power and the duty to regulate the use 
of PCB’s and that the failure by FDA to perform that alleged duty 
earlier, constituted implied consent to the continued use of PCB’s, we 
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do not believe that inaction by FDA with respect to a particular sub- 
stance can be construed as consent or approval by the Government to 
its use. Moreover, even if there might be said to have been implied 
consent by the Government to the use of PCB’s, this would in any event 
not satisfy the intent of 7 U.S.C. 450] that, for farmers to be indemni- 
fied, the use of the contaminant must have been registered with and 
affirmatively endorsed or recommended by the Government. 

In light of the foregoing it is our view that 7 U.S.C. 450] does not 
authorize the making of indemnity payments under circumstances 
such as exist in the instant two cases. 


[ B-177173 J 


Gratuities—Reenlistment Bonus—Critical Military Skills— 
Reenlistment for Retraining Purposes 


A reenlistment that was not for the purpose of continuing the use of the critical 
skill a member of the uniformed services held at the time of his reenlistment but 
was for the purpose of retraining the member does not create entitlement to the 
variable reenlistment bonus provided by 37 U.S.C. 308(g) as the military service 
will not receive the exact benefit intended from the bonus since it will neither 
have the continued use of the critical skill possessed by the member nor avoid the 
necessity of training a replacement in the skill. Therefore, when it is known at 
the time of reenlistment that a member will not continue to utilize the critical 
skill upon which payment of the variable reenlistment bonus is based, payment 
may not be authorized, and this is so even if the skill is not a critical one. 


To Major F. D. Brady, United States Marine Corps, January 11, 
1973: 


Further reference is made to your letter dated September 14, 1972, 
CD-wsd 7220/4, forwarded to this Office by Headquarters United 
States Marine Corps letter dated October 3, 1972, CD-wmm 7220, 
requesting an advance decision as to whether Corporal Robert W. 
Chastain, 224 66 3007, USMO, is eligible for a variable reenlistment 
bonus incident to his reenlistment in the Marine Corps on June 6, 1972. 
The request has been assigned control number DO-MC-1172 by the 
Department of Defense Military Pay and Allowance Committee. 

You indicate the facts in this case to be essentially as follows. Prior 
to his reenlistment Corporal Chastain was qualified and serving in 
military occupational specialty (MOS) 0351 (Antitank Assaultman), 
a skill designated as critical under Marine Corps regulations issued 
pursuant to 37 U.S. Code 308(g) and for which a variable reenlist- 
ment bonus, multiple 2, is authorized. On April 27, 1972, Corporal 
Chastain agreed to reenlist for 6 years and requested that he be reas- 
signed to duty in occupational field 21 (Armament Repair) upon his 
reenlistment. 
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On June 2, 1972, Marine Corps Headquarters authorized his perma- 
nent change of station immediately after reenlistment and directed 
that his MOS be changed and that he be assigned on-the-job training 
in occupational field 21 leading to MOS 2111 (Infantry Weapon 
Repairman), a noncritical skill, upon reporting to his new command. 
On August 28, 1972, these instructions were modified to the extent of 
directing that Corporal Chastain be assigned on-the-job training lead- 
ing to MOS 2131 (Artillery Weapon Repairman), a critical skill for 
which a variable reenlistment bonus, multiple 2, is authorized. As you 
indicate, it was known before Corporal Chastain’s reenlistment that 
he was not being reenlisted for the purpose of continued use of his 
service in MOS 0351, the critical skill which he held at the time of his 
reenlistment. 

You state that other than the question regarding his MOS, Corporal 
Chastain met the eligibility requirements for a variable reenlistment 
bonus at the time of his reenlistment, June 6, 1972. 

You indicate that even though Corporal Chastain had a critical 
MOS (0351) at the time of his reenlistment and, after retraining, will 
perform service in an MOS (2131) also designated as critical at the 
same skill level, you are uncertain as to his entitlement to a variable 
reenlistment bonus since it appears that the Marine Corps will not 
receive the exact benefit intended from such bonus. It is your view that 
the Marine Corps will neither have the continued use of Corporal 
Chastain’s service in the critical skill which he already possesses nor 
will it avoid the necessity of training a replacement in that skill. 

In this regard you indicate that while this Office has held in 46 
Comp. Gen. 322 (1966) and 48 éd. 624 (1969) that entitlement to a 
variable reenlistment bonus vests in the member at the time of reenlist- 
ment, we have also held that there is no entitlement to such a bonus 
where it seems obvious at the time of enlistment that the Government 
will not receive the benefit for which the bonus was intended. 47 Comp. 
Gen. 414 (1968), and 49 id. 206 (1969). 

The letter from Marine Corps Headquarters transmitting your let- 
ter here indicates that the Marine Corps variable reenlistment bonus 
program is designed ¢o retain qualified personnel in critical skill 
areas with a resulting decrease in replacement training costs and time. 
After discussing certain policy guidelines and the need for flexibility 
in implementing the program, the letter states, in part, as follows: 


Within these basic guidelines, there is a need for flexibility based on our man- 
power needs. This flexibility is needed because of the time lag which occurs 
between the identification of a change in criticality of a skill and approval of a 
recommended change to our VRB program by the Department of Defense, and 
thus allows us to be more responsive in meeting changing critical skill require- 
ments. We consider our policy in this regard to be within the spirit of the VRB 
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program; that is, we consider it a valid effort to retain careerists in critical 
skills while reducing training costs and time. 

We permit payment of a VRB to an eligible Marine who reenlists into another 
VRB-eligible skill area that is more critical than the skill for which he was orig- 
inally trained in cases where he possesses the aptitude for the more critical 
skill, and where the shortage of personnel with the necessary aptitude is more 
acute, At no time, however, will a VRB be authorized that is of a higher multiple 
than that specified for the member’s previous MOS. For example, a Marine for 
whose MOS a VRB multiple of 2 is authorized and who reenlists for an MOS 
authorized a multiple of 4, would receive only the multiple 2 for his “old” MOS. 

Additionally, in a few specific cases, a Marine who reenlists for an MOS with 
a VRB multiple equal to that authorized for his previous MOS is paid a VRB 
if he is otherwise qualified and if the new MOS is more critical at the time of reen- 
listment than his previous MOS. This situation has occurred due to the time lag 
mentioned above. In most cases the retraining involved is accomplished by on-the- 
job training which entails no additional cost. 

The variable reenlistment bonus is authorized by 37 U.S.C. 308(g), 
which was added by section 3 of the act of August 21, 1965, Public 
Law 89-132, 79 Stat.’547, and currently provides in pertinent part as 
follows: 

(g) Under regulations to be prescribed by the Secretary of Defense * * * a 
member who is designated as having a critical military skill and who is entitled 
to a bonus computed under subsection (a) of this section upon his first reenlist- 
ment may be paid an additional amount not more than four times the amount of 
that bonus. * * *, 

In our decision 47 Comp. Gen. 414 (1968), to which you refer, we 
noted that Department of Defense administrative regulations then in 
effect, and issued pursuant to 37 U.S.C. 308(g), contemplated payment 
of the variable reenlistment bonus only to a member who possesses a 
military skill in critically short supply, as an inducement to reenlist 
for the purpose of retaining the use of his service in such specialty 
which, as we indicated, was precisely the intent of Congress in author- 
izing the variable reenlistment bonus. That remains our view. (Simi- 
lar Department of Defense regulations are now found in DOD Direc- 
tives 1304.14 and 1304.15 dated September 3, 1970.) 

In that decision we also stated that we recognize that 37 U.S.C. 
308(g) does not specifically provide that entitlement to the variable 
reenlistment bonus shall exist only if the member is reenlisted for the 
purpose of utilizing the critically designated military skill which he 
possesses. And, we have recognized that regulations may not curtail 
the bonus after entitlement has vested by requiring that the member 
continue to satisfactorily perform his duties in the specialty for which 
it was authorized. 45 Comp. Gen. 379 (1966). 

In 47 Comp. Gen. 414 we also noted that the legislative history shows 
that the only purpose in authorizing the bonus was as an inducement 
to first-term enlisted members possessing a critically needed military 
skill to reenlist so that such skill would not be lost to the service and 


the training of a replacement required. In effect, we said that the bonus 
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is a form of additional compensation for individuals serving in the 
critical military skills and, while payment of the bonus is not affected 
by subsequent duty changes, the reenlistment must be for that pur- 
pose. Thus, in that decision we held that enlisted members who had 
been selected for college training leading to commissioning as officers 
who reenlisted for the purpose of meeting the obligated service require- 
ments for such training were not entitled to the variable reenlistment 
bonus. See also 48 Comp. Gen. 624 (1969). 

As you indicate, entitlement to the variable reenlistment bonus vests 
in the member at the time he is reenlisted, provided that the require- 
ments for such bonus are met. 45 Comp. Gen. 379, 46 7d. 322, 47 id. 414, 
and 48 id. 624. However, as indicated above, one of the primary re- 
quirements which must be met is that the member be reenlisted for the 
purpose of serving in the critical military skill which he possesses at 
the time of reenlistment and upon which the bonus is based. 

Thus, in 49 Comp. Gen. 206 (1969), to which you refer, we held that 
an enlisted member who was discharged, reenlisted and within a few 
days appointed a Reserve officer on active duty was not entitled to a re- 
enlistment bonus since the reenlistment was not entered into with a 
bona fide intention of serving thereunder and the Government received 
no benefit from the reenlistment. 

In 51 Comp. Gen. 3 (1971), we recognized that in some instances 
further training of members possessing critical skills may be desirable 
in those skills after reenlistment. In that decision we authorized pay- 
ment of the variable reenlistment bonus to a member who was reen- 
listed to acquire the necessary obligated active duty remaining to en- 
able him to participate in a program whereby he would attend a junior 
college to obtain an associate degree majoring in a course of study 
reasonably related to his skill and which would enhance his skill. How- 
ever, it was contemplated there that upon completion of such schooling 
he would resume his regular duty in the same skill in which he per- 
formed prior to his assignment to the program. 

In the instant case, however, it was clearly known at the time Cor- 
poral Chastain reenlisted that upon reenlisting and reporting to his 
new command his military occupational specialty was to be changed 
and he was to be trained in a new skill and not utilized in the critical 
skill which he possessed at the time of reenlistment and upon which 
his variable reenlistment bonus was to be based. 

Hence, the Marine Corps will no longer have the benefit of Corporal 
Chastain’s services in the critical skill upon which the bonus is to be 
based and it will be necessary to train a replacement for him in that 
skill at additional expense to the Government. Thus, the very thing 
the variable reenlistment bonus was instituted to avoid would result. 


522-985 O - 74 - 29 
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Therefore, it is our view that in cases such as this where it is known 
at the time of reenlistment that the member is not to be utilized in the 
critical skill which he possesses and upon which the variable reenlist- 
ment bonus is based, the purpose of the bonus is defeated and no en- 
titlement to it accrues. That is our view whether or not the new skill 
in which the member is to be trained and serve is a critical skill. 

Accordingly, payment to Corporal Chastain of a variable reenlist- 
ment bonus in the described circumstances is not authorized. 

Concerning the comments in Headquarters U.S. Marine Corps let- 
ter of October 3, 1972, while we recognize that some degree of flexibil- 
ity may be necessary in administering the variable reenlistment bonus 
program, it would appear that such flexibility should be limited to the 
authority to determine which skills are critical and fixing the appro- 
priate multiplier for each skill, and to adjust those determinations 
according to the needs of the service. If, as indicated in the letter, there 
is a time lag between the identification of a change in criticality of a 
skill and approval of a recommended change to the bonus program by 
the Department of Defense, we believe this is a matter which should be 
resolved administratively. As we have indicated above, it is our view 
that such flexibility does not provide a legal basis for authorizing a 
bonus for a member who reenlisted for the purpose of training and 
serving in some new skill other than the critical skill which he held at 
the time of reenlistment and upon which the bonus is based. This is 
our view whether or not the new skill for which he is to be trained 
and subsequently serve in is critical. 


[ B-176203 J 


Military Personnel—Record Correciion—Retirement Status— 
Disability in Lieu of Years of Service—Income Tax Refund 


A. correction of military records under 10 U.S.C. 1552 to show that a deceased 
officer had been retired for disability and not years of service pursuant to 10 
U.S.C. 8911, created entitlement to a refund of the income taxes withheld since 
section 104(a) (4) of the Internal Revenue Code of 1954, as amended, provides 
that disability retired pay is not subject to Federal income tax. The claim of the 
officer’s widow for refund of taxes for the years denied by the Internal Revenue 
Service as barred by the applicable statute of limitations may be allowed as being 
a claim within the meaning of 10 U.S.C. 1552(c) in view of Olyde A. Ray v. 
United States, decided January 21, 1972 (197 Ct. Cl. 1), in which the court held 
the plaintiff’s claim was not for the refund of taxes but to effectuate the ad- 
ministrative remedy allowed under 10 U.S.C. 1552, and that shelter of income 
from taxation is a “pecuniary benefit” flowing from the record correction. 


Taxes—Federal—Refunds—Military Records Correction—Disa- 
bility in Lieu of Years of Service 


In the settlement of claims for income tax refunds occasioned by the correction 
of military records to show disability retirement in lieu of retirement for years 
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of service, there is no objection to following the rule in Clyde A. Ray v. United 
States, decided January 21, 1972 (197 Ct. Cl. 1) to the effect that claims for 
amounts withheld for income tax purposes will be treated as “pecuniary benefits” 
due within the meaning of 10 U.S.C. 1552(c) rather than a claim for tax refunds. 
However, claims should be limited to amounts withheld for income taxes in years 
for which the Internal Revenue Service (IRS) is barred from making refunds 
by the applicable statute of limitations, and the settlement of claims, without 
interest, may be paid from current appropriations available for claims under 
10 U.S.C. 1552(c). Claimants’ information and the advice of IRS should be 
solicited as aids in computing amounts due, and whether refunds should be 
withheld from a disbursement to IRS is for that agency to determine. 


To N. R. Breningstall, United Staies Air Force, January 16, 1973: 


Further reference is made to your letter dated May 18, 1972, ACF, 
with attachments, forwarded to this Office by Headquarters United 
States Air Force letter dated June 9, 1972, requesting an advance de- 
cision concerning the claim of Mrs. Mildred C. Smith for refund of 
amounts of Federal income tax withheld for the years 1961 through 
1966 from the retired pay of her deceased husband, Colonel James W. 
Smith, USAF, Retired. The request has been assigned number DO- 
AF-1161 by the Department of Defense Military Pay and Allowance 
Committee. 

You indicate that Lieutenant Colonel James W. Smith was retired 
for years of service effective April 30, 1961, pursuant to 10 U.S. Code 
8911 and advanced on the retired list to the grade of colonel pursuant 
to 10 U.S.C. 8963 with retired pay in the amount of 75 percent of basic 
pay computed under 10 U.S.C. 8991. On this basis his entire retired pay 
was taxable income and appropriate amounts were withheld by the Air 
Force and remitted to the Internal Revenue Service. 

You also indicate that effective October 1, 1967, Colonel Smith 
waived part of his retired pay in favor of tax exempt Veterans Ad- 
ministration compensation. The amount of retired pay thus waived 
was $70 per month effective October 1, 1967, increased to $72 per 
month effective January 1, 1969, and to $75 per month effective July 1, 
i970. Veterans Administration compensation was terminated effec- 
tive August 30, 1970, by reason of the member’s death on September 11, 
1970. 

The record shows that pursuant to the recommendations of the Air 
Force Board for the Correction of Military records and under the 
authority of 10 U.S.C. 1552, on April 2, 1970, Colonel Smith’s military 
records were directed to be corrected to show that on April 30, 1961, 
he was unfit to perform the duties of his office by reason of physical 
disability; that he had a total combined compensable rating of 100 
percent; that he was not retired by reason of years of service on 
April 30, 1961, but that on that date his name was placed on the Tem- 
porary Disability Retired List, with entitlement to disability retired 
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pay effective May 1, 1961. It was also directed that Colonel Smith’s 
records be further corrected to show that he was removed from the 
Temporary Disability Retired List on January 31, 1965, and placed 
on the Permanent Disability Retired List on January 31, 1965, with 
20 percent disability. 

You indicate that no change in the gross amount of retired pay to 
which Colonel Smith was entitled resulted from this change in his 
records. However, since pursuant to section 104(a) (4) of the Internal 
Revenue Code of 1954, 68A Stat. 30, as amended, 26 U.S.C. 104(a) (4), 
disability retired pay is not subject to Federal income tax, the taxable 
portion of Colonel Smith’s retired pay was changed retroactively to 
May 1, 1961, by the correction action. 

It appears that incident to the correction of Colonel Smith’s records 
the Air Force furnished him a statement showing his taxable income 
as reported by the Air F'crce on Internal Revenue Service Form W-2 
for each year from May 1, 1961, through December 31, 1969; the 
amount which should have been reported under the corrected records ; 
and the amount of tax actually withheld from his retired pay for each 
year. The adjustment of taxable income and withholding for the year 
1970 was made on the Form W-2 current for that year. 

It is reported that claims for refund of taxes filed with the Inter- 
nal Revenue Service by or on behalf of Colonel Smith in 1970 were 
paid for the years 1967, 1968 and 1969. Claims for the years 1961 
through 1966 were denied by the Internal Revenue Service as barred 
by the applicable statute of limitations. See section 6511(a) of the 
Internal Revenue Code of 1954, 68A Stat. 808, as amended, 26 U.S.C. 
6511(a). 

Colonel Smith’s widow, by her attorney, has now filed a claim with 
the Air Force for the amounts withheld for taxes by the Air Force 
during the years 1961 through 1966 stating in effect that such amounts 
should now be paid by the Air Force under authority of 10 U.S.C. 
1552(c) inasmuch as the correction of Colonel Smith’s records gave 
rise to the right to recover the taxes wrongfully withheld from his pay. 

You indicate that in the past the Air Force and the other services 
have taken the position that such amounts originally correctly with- 
held as required by statute (sections 3402-3404, Internal Revenue Code 
of 1954, 68A Stat. 457, as amended, 26 U.S.C. 3402-3404) cannot be 
considered as amounts “found to be due the claimant” within the mean- 
ing of 10 U.S.C. 1552(c). You note, however, that in the case of Clyde 
A. Ray v. United States, 453 F. 2d 754, 197 Ct. Cl. 1 (1972), involving 
facts essentially the same as those in Colonel Smith’s case, the Court 
of Claims reached a contrary conclusion, finding the plaintiff entitled 
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to judgment “based on the withholdings made from and applicable 
to what has been determined to be plaintiff’s disability retired pay” 
for the years for which the Internal Revenue Service was without 
authority to allow refund. 

You request our decision as to whether the Ray case may be followed 
in the settlement, under 10 U.S.C. 1552, of Colonel Smith’s case and 
other similar cases. If the answer to that question is in the affirmative, 
you ask advice as to the procedure to be followed to insure that the 
amount paid by the Air Force does not duplicate any amount received 
by way of refund from the Internal Revenue Service for any tax year. 
And, you ask whether the Air Force may withhold the amount so 
payable from the next current disbursement to the Internal Revenue 
Service of amounts withheld for taxes. If such withholding from the 
Internal Revenue Service may not be made, you request advice as to 
how any such added expenditure to the member over and above his 
statutory entitlement should be accounted for. 

Subsection 1552(a) of Title 10, U.S. Code, provides generally that 
the Secretary of a military department acting through boards of 
civilians of the executive part of that military department may cor- 
rect any military record of that department when he considers it neces- 
sary to correct an error or remove an injustice and, except when 
procured by fraud, such a correction is final and conclusive on all 
officers of the United States. Subsection 1552(c) provides in pertinent 
part as follows: 

(c) The department concerned may pay, from applicable current appropria- 
tions, a claim for the loss of pay, allowances, compensation, emoluments, or 
other pecuniary benefits, or for the repayment of a fine or forfeiture, if, as a 
result of correcting a record under this section, the amount is found to be due 
the claimant on account of his or another’s service in the Army, Navy, Air Force, 
Marine Corps, or Coast Guard, as the case may be. * * *. 

This office has long held that a correction of records under 10 
U.S.C. 1552 entitles the member whose records are corrected to all 
the benefits due him on the basis of the facts as shown by the corrected 
records, and his rights are determined in the same manner as if his 
original records had shown the information contained in the corrected 
records. See 32 Comp. Gen. 242 (1952), 34 id. 7 (1954) and 50 id. 718 
(1971). The Court of Claims has also taken that view. See for example, 
Prince v. United States, 127 Ct. Cl. 612 (1954). 

In Clyde A. Ray v. United States, supra, the court in effect held 
that the plaintiff’s suit was not one for refund of taxes paid, but a 
suit to effectuate in full the administrative remedy allowed under 10 
U.S.C. 1552, and that shelter of income from taxation is a “pecuniary 
benefit” flowing from the Correction Board’s decision on the nature 
of his retirement. The court indicated that the plaintiff’s claim arose 





424 DECISIONS OF THE COMPTROLLER GENERAL [52 


as a result of the error of the Air Force in withholding amounts ap- 
proximately equal to his supposed tax liability and thus it was not a 
claim for refund of taxes. All that had to be done was to determine 
the difference between the retirement pay the member received and the 
pay he would have received if the record had been correct from the 
beginning. 

As you indicated, the amount awarded by the court in the Ray case 
was to be based on the withholdings made from and applicable to 
what was determined to be the plaintiff’s disability retired pay for 
the years for which the Internal Revenue Service had refused tax 
refunds. The court said that “reliquidation of plaintiff’s income tax lia- 
bility for those years” would not be necessary unless the parties sub- 
mitted stipulated figufes on that basis, but the judgment is with- 
out prejudice to the defendant’s rights, if any, to recover any tax 
windfall that may inure to the plaintiff. 

The Government took the position in the Ray case, as indicated 
from our records, that allowances of tax refunds for prior years is 
within the sole province of the Internal Revenue Service. The Gov- 
ernment’s position appears to have been fully presented to the court. 
No further action was taken by the Department of Justice concerning 
the court’s decision. 

Accordingly, in the settlement of claims of the type here involved, 
we would have no objection to following the rule in the Ray case to 
the effect that claims for amounts withheld for income tax purposes 
will be treated as “pecuniary benefits” due the individual within 
the meaning of 10 U.S.C. 1552(c) rather than a claim for tax refund. 
However, claims for such amounts should be limited to amounts with- 
held for income taxes in years for which the Internal Revenue Service 
is barred from making refunds by the applicable statute of limita- 
tions. Settlement of such claims may be paid from current appropria- 
tions available for payment of claims pursuant to 10 U.S.C. 1552(c) 
and accounted for as such. No interest may be allowed in any such 
settlements since 10 U.S.C. 1552 makes no provision for payment of 
interest. 

To aid in the computation of amounts due, the claimant should be 
advised to furnish the necessary information and it would appear 
proper to request the advice of the Internal Revenue Service in pre- 
paring such computations. 

Your question as to whether you may withhold amounts paid on 
such claims from your next current disbursement to the Internal 
Revenue Service is primarily a matter for determination by that 
agency and not within our jurisdiction. See 26 U.S.C. 3402(a), 3408, 
3404, 6301 and 6302 of the Internal Revenue Code of 1954, as amended, 
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However, it would appear that to deduct such amounts from current 
disbursements to the Internal Revenue Service would be indirectly 
effecting a refund of taxes barred by the applicable statute of limita- 
tions and, therefore, illegal. 

Your questions are answered accordingly and, if otherwise correct, 
payment may be made on such basis to Colonel Smith’s widow on the 
voucher which is returned herewith. 


[ B-176334 J 


Contracts—Negotiation—Awards—Initial Proposal Basis— 
Award Authority Discretionary 


The practice of the United States Procurement Agency in Japan of conducting 
negotiations in all procurements with a high dollar value or operational sig- 
nificance is a proper exercise of a discretionary right, even though paragraph 
3-805.1 of the Armed Services Procurement Regulation permits awards on the 
basis of initial proposals if offerors are so informed and circumstances so 
warrant. Therefore, the fact that the low offeror under a solicitation for utility 
plant services was displaced because its best and final offer was its initial 
proposal that compared reasonably with the Government’s estimate is not subject 
to question, although the Government should have refined its estimate before 
proposal submission. Furthermore, the use of the estimate as a negotiating 
tool was in the nature of advice that proposals were too high, rather than the 
use of an auction technique, and there is no evidence in the record that prices 
were leaked during negotiation. 


To PAE International, January 16, 1973: 


Your letters of June 23 and September 1, 1972, protest the award of 
a contract to Taihei Dengyo Kaisha, Ltd., by the United States Army 
Procurement Agency, Japan, under request for proposals (RFP) 
DAJB17-72-R-0139, on the ground that procedural errors prejudicial 
to PAE took place during negotiations leading to the award of a con- 
tract to your competitor. 

The subject RFP requested offers for a services contract for the 
operation, maintenance and repair of utility plants, systems and facili- 
ties at certain United States Forces installations in Japan and was 
negotiated pursuant to 10 U.S. Code 2304(a) (6), which permits nego- 
tiation where the property or services involved are to be procured and 
used outside of the United States. The RFP was issued on February 
1, 1972, and set February 22 as the proposal submission date. The ini- 
tial offers of the three offerors determined to be responsible and within 
the competitive range, expressed in Japanese yen as required by the 
RFP, are set out below: 


PAE International (Corrected) ¥350,148,888 
Kawabata Kensetsu 387,801,588 
Taihei Dengyo 390,384,000 


(The RFP stipulated a yen to dollar ratio of 308 to 1.) 
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Following negotiations, final offers were submitted, with PAE elect- 
ing to resubmit its initial offer because no changes in specifications or 
scope of work resulted from negotiations. In this context, PAE be- 
lieved that its original offer was realistic and reasonable. All three 
final offers were within 114 percent of the Government’s estimate of 
¥347,824,275. The final offers are set out below: 


Taihei Dengyo ¥346,860,000 
PAE International 350,148,888 
Kawabata Kensetsu (Corrected) 352,106,892 


Award was made to Taihei Dengyo, the incumbent contractor, on 
May 22, 1972. 

You contend, in view of the reasonableness of PAE’s initial offer as 
compared with the Government’s estimate and the fact that no changes 
in scope of work were made during negotiations, that award should 
have been made on the basis of initial proposals in this instance as con- 
templated by the right reserved in the RFP to dispense with negotia- 
tions and by the caution therein that offerors should submit their best 
offers initially. You further question the fact that the Government’s 
estimate was not formulated until March 15, 1972, some 6 weeks after 
proposals were submitted. In this regard, you speculate that the PAE 
offer influenced the Government estimate, since the two figures were 
close. 

Also, you contend that the revelation of the Government’s estimate 
to offerors during negotiation constituted an “auction technique” pro- 
hibited by paragraph 3-805.1(b) of the Armed Services Procurement 
Regulation (ASPR) because you suspect that the other offerors had 
been made aware of the fact that the PAE price offer and the Govern- 
ment estimate were extremely close. In this regard, you state that it 
was rumored during negotiations that PAE’s price was 15 percent 
less than that submitted by Taihei Dengyo and that PAE’s price and 
the Government estimate were “approximately the same.” You also 
state that you were contacted by a labor union representative who had 
information that PAE had submitted the lowest initial offer. You con- 
clude that the above-summarized facts, coupled with the reduction of 
the incumbent contractor’s proposal price by some ¥43,000,000 
(roughly $140,000) to just slightly less than the Government estimate 
and the PAE offer, provide clear evidence of collusion between Gov- 
ernment personnel and the incumbent contractor. You request, in the 
light of these circumtances, that the contract awarded to Taihei 
Dengyo be canceled, or, in the alternative, that the option to renew 
the contract for an additional year not be exercised so that the procure; 
ment for the next fiscal year may be opened to competition. 
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The Army’s administrative report, a copy of which was furnished 
to you, advises that written or oral discussions are customarily con- 
ducted by the procuring activity in all procurements which have either 
“a high dollar value or an operational significance” in accordance with 
ASPR 3-805.1(a). The report concedes that the Government estimate 
utilized during negotiations was not formulated until March 15, 1972, 
significantly after receipt of initial proposals. However, the reports 
take the position that this estimate was merely a refinement of an 
estimate formulated well before proposal submission on the basis 
of the actual procurement requests submitted by the Army and Navy 
installations at which the services covered by the RFP were to be 
performed. This earlier estimate was in the amount of ¥350,214,912, 
exclusive of certain reimbursable costs, and was reportedly only 
$214 more than the PAE offer. It is further stated that the refined 
estimate was formulated by the Contract Pricing Branch of the pro- 
curing agency on the basis of the RFP manning tables and known 
manning levels, fiscal year 1972 pricing information, and the fiscal 
year 1973 using activity cost estimates; and that pricing branch 
personnel were “permitted no access to the four offers received on 22 
Feb 72 during preparation of the Government estimate.” 

On the question of divulgence of PAF’s initial offer by Government 
personnel, the report states that “At no time prior to award was the 
price offered by PAK, or any other offeror, disclosed to any person 
outside the concerned US Government procurement personnel” and 
states further that the conduct of this procurement was personally 
reviewed by the Commanding Officer, United States Army Procure- 
ment Agency, Japan. Also, the report points out that the difference 
between the PAE and Taihei Dengyo offers was closer to 11 percent 
than in was to 15 percent, indicating that PAK’s before-award infor- 
mation with respect to the range of offered prices was erroneous and 
probably based on speculation rather than on any concrete information. 

Finally, with respect to PAE’s claim that the divulgence of the Gov- 
ernment estimate during negotiations constituted an auction tech- 
nique, the report takes the position that so long as PAE’s price was 
not revealed to other offerors, and so long as no offerors were advised 
that the Government estimate was a price which had to be met, no 
auction occurred. The report also points out that there is no statu- 
tory or regulatory prohibition against the divulgence of the Govern- 
ment’s estimate during negotiations leading to a supply contract. 

For reasons set out below, your protest must be denied. 

Although ASPR 3-805.1, which implements 10 U.S.C. 2804(g), per- 
mits the award of a contract on the basis of initial proposals where 
proper notification thereof is provided offerors and, where the cir- 
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cumstances otherwise warrant, the exercise of such right is discretion- 
ary. In fact, the section expresses a preference for discussions. In this 
regard, the regulation states that discussions “shall be conducted” with 
all responsible offerors within a competitive range but that the dis- 
cussion requirement “need not be applied to” certain situations includ- 
ing procurements where adequate competition clearly demonstrates 
that a reasonable price will be achieved. Further, subparagraph (a) (v) 
of section 3-805.1 states that : 

* * * In any case where there is uncertainty as to the pricing or technical 


aspects of any proposals, the contracting officer shall not make award without 
further exploration and discussion prior to award. * * *. 


See, also, 47 Comp. Gen. 279 (1967) ; 50 id. 246, 251 (1970). 

We therefore must conclude that the practice of the Japan Pro- 
curement Agency of conducting negotiations in all procurements with 
“high dollar value or operational significance” is not subject to ob- 
jection on the record before us. 

On the question of the timing of the formulation of the Govern- 
ment’s estimate, the file reflects that a Military Interdepartmental 
Purchase Request dated January 12, 1972, from the United States 
Navy Public Works Center, Yokosuka, Japan, for that portion of 
the fiscal year 1973 services to be performed at naval facilities in the 
amount of $76,464, or ¥23,550,912 at the stated currency exchange 
rate of ¥308 to $1, was in the hands of the procuring agency before 
proposal submission. Likewise, a Purchase Request and Commitment 
dated December 7, 1971, from the Army’s Director of Facilities Engi- 
neering for Japan for the Army’s portion of the fiscal year 1973 serv- 
ices in the amount of $1,053,755 converted to ¥326,664,000 for the 
fixed-price portion of the proposed contract was also in the hands 
of the procuring agency before proposal submission. 

Although the Army’s fixed-price estimate as expressed in yen was 
incorrectly converted at an exchange rate of approximately 310 to 1 
rather than the stipulated 308 to 1 rate, it was added to the previously 
mentioned Navy figure to reach a preproposal rough Government 
estimate of ¥350,214,912. While we think that the better approach 
would have been to have finished the refinement of the Government’s 
detailed estimate before proposal submission, we cannot conclude that 
the competitive position of PAE was prejudiced. 

Similarly, we must conclude that the record does not substantiate 
the allegation that PAE’s price was compromised during negotia- 
tions. In this regard, as indicated above, the administrative report has 
denied, following a review by the head of the procuring agency, that 
PAF’s price was revealed. You have advanced no evidence that the 
PAE price was in fact revealed other than an inference drawn from 
the fact that the Government estimate divulged to offerors was close 
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to the amount of the PAE offer and unsubstantiated allegations with 
respect to rumors reported to you during negotiations that PAE was 
low. 

While we are not unmindful of your position that the circumstances 
warrant an independent investigation of your suspicions that the 
PAE price was leaked, we cannot conclude on the record that suffi- 
cient grounds exist for our Office to recommend that an investigation 
of your allegations be conducted. 

Concerning the alleged prohibited auction technique, ASPR 3-805.1 
(b) provides, in pertinent part, as follows: 

Whenever negotiations are conducted with more than one offeror, auction tech- 
niques are strictly prohibited; an example would be indicating to an offeror a 
price which must be met to obtain further consideration, or informing him that 
his price is not low in relation to that of another offeror. On the other hand, it 
is permissible to inform an offeror that his price is considered by the Govern- 
ment to be too high. * * *, 

In our opinion, the use of the Government estimate as a negotiating 
tool was not proscribed by this regulation since PAE’s price was not 
divulged. As indicated above, the administrative report has denied that 
any information with respect to the PAE offer was provided other 
offerors. Therefore, the record does not establish that offerors were 
advised that their prices were not low as compared to other offerors. 
Further, in our opinion, the advice to offerors of the amount of the 
Government estimate did not constitute an indication of a “price which 
must be met,” within the scope of the cited regulation. The term “auc- 
tion” connotes direct price bidding between two competing offerors, 
not the negotiation of a price between an offeror and the Government 
provided an offeror’s standing with respect to his competitors is not 
divulged. Therefore, the use of the Government estimate as a negotiat- 
ing tool. was more in the nature of advice to those offerors to whom 
it was divulged that they should consider whether their initial offers 
might be “too high,” a technique specifically sanctioned by ASPR 
3-805.1(b). 

Accordingly, we must conclude, on the basis of the present record, 
that the award of the contract to Taihei Dengyo will not be questioned 
by our Office. 


[ B-170098 ] 


Pay—Retired—Waiver for Civilian Retirement Benefits— 
Revocation 


A retired member of the uniformed services who at age 57 after 10 years of 
Federal employment is immediately granted a civil service annuity based on 30 
years of military and civilian service, the military service having been used to 
establish eligibility for the civil service annuity, may not upon reaching age 62 
and becoming eligible for a deferred annuity revoke the waiver of his military 
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retired pay, with a concurrent reduction of civil service annuity by excluding 
credit for military service since restoration and payment of retired military 
pay would amount to a double benefit based on the same service contrary to 5 
U.S.C. 8332(j). Any recomputation of civil service annuity is within the juris- 
diction of the Civil Service Commission, and a member who failed to apply for 
an immediate civil service annuity based on his military and civilian service, 
upon becoming eligible at 62 to a deferred civil service annuity would not receive 
civil service benefits for the period prior to reaching age 62. 


To the Secretary of Defense, January 17, 1973: 


This refers to letter dated September 11, 1972, from the Assistant 
Secretary of Defense (Comptroller) transmitting for decision Depart- 
ment of Defense Military Pay and Allowance Committee Action No. 
467 involving the following question : 

1, May a Civil Service retiree with 5 or more years civilian service who used his 

military service to establish eligibility for an annuity, revoke his waiver of mili- 
tary retired pay upon reaching age 62, have his military retired pay reinstated, 
and have his Civil Service annuity recomputed on the basis of civilian service 
only? 
In reaching our decision, the Assistant Secretary asks us to consider 
a statement (copy of which was enclosed) made by the Deputy Assist- 
ant Secretary of Defense (Manpower and Reserve Affairs) on H.R. 
10670 before the Special Subcommittee on Survivor Benefits, Senate 
Committee on Armed Services. H.R. 10670 has become Public Law 
92-425, 10 U.S. Code 1447, approved September 21, 1972. This law 
establishes a survivor benefit plan for military personnel. 

In 50 Comp. Gen. 80 (1970) it was held, quoting from the syllabus, 
that: 

A retired member of the uniformed services whose military service upon re- 
tirement from civilian employment is not used to establish his civil service 
annuity eligibility but is only used in the computation of the annuity to increase 
the amount payable, may withdraw his waiver of retired pay and have the pay 
reinstated as no double benefit would result from the same service by terminating 
the use of the military service to compute the civil service annuity and reinstat- 
ing the retired pay, and 5 U.S.C. 8382(e) provides that a civil service retirement 
does not affect the right of an employee to retired pay, pension, or compensa- 
tion in addition to an annuity payable upon retirement from the Federal civilian 
service. 

In the circumstances giving rise to the question the military service 
was required to be used to establish eligibility for an immediate annu- 
ity under 5 U.S.C. 8336 (a). The committee action sets forth the follow- 
ing example concerning the type of situation involved : 

A military member retires with 20 years service at age 47; he thereafter is 
employed by the Federal Government for 10 years; at age 57 he applies for 
and is granted a Civil Service annuity based on 80 years service, having waived 
the military retired pay. At age 62 he requests his military retired pay _be 
reinstated, with concurrent reduction of Civil Service annuity by excluding 
credit for military service. 

The Committee is of the view that with the passage of time the an- 


nuitant having attained the age at which he would have been eligible 
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for an annuity based on civilian service only, the question should be 
answered in the affirmative there being no double benefit even though 
the military service was initially used for eligibility. The committee 
action states that to conclude otherwise and deny the request for rein- 
statement of military retired pay would appear to be contrary to the 
intent of 5 U.S.C. 8332(j). Hence, in effect the annuitant is deemed to 
have become eligible for a deferred annuity. 

Subsection 8338 (a), Title 5, U. S. Code, provides as follows: 

(a) An employee who is separated from the service or transferred to a posi- 
tion in which he does not continue subject to this subchapter after completing 
5 years of civilian service is entitled to an annuity beginning at the age of 62 
years. 

The “civil service retiree” in the question presented is not “an em- 
ployee who is separated from the service” but is a civil service annui- 
tant who was granted immediate retirement at age 57. Having acquired 
the status of an annuitant which status would continue even if he were 
to be reemployed in the civil service which he was not, no entitlement 
to eligibility arises under 5 U.S.C. 8338(a) upon his having become 62 
years of age. See 49 Comp. Gen. 581 (1970). 

Section 8332(j) of Title 5, U.S. Code, requires the exclusion of mili- 
tary service performed by an individual after December 1956 in deter- 
mining creditable service in the computation of a civil service annuity 
if the annuitant or his widow or child receives or is eligible to receive 
monthly old-age or survivor social security benefits based on his wages. 
The law further provides that where an individual or widow becomes 
62 years of age and otherwise eligible for social security benefits, the 
Civil Service Commission is required to redetermine the aggregate 
period of service on which the annuity is based, so as to exclude such 
military service when he or she becomes 62 years of age. 

We find nothing in section 8332(j) or its legislative history which 
would warrant the conclusion that Congress intended that the military 
service which is to be excluded in computing the civil service annuity 
may now be used to reinstate his military retired pay. 

Since it appears from the quoted example that the member’s mili- 
tary service was initially used to establish his eligibility for a civil 
service annuity—as distinguished from using his military service in the 
computation of the annuity to increase the amount thereof—it is our 
view that to permit revocation of his waiver of military retired pay 
and reinstate such payments would amount to a double benefit based on 
the same service which the law does not contemplate. See 41 Comp. 
Gen. 460 (1962) and 49 zd. 581 (1970). If it is considered that the law 
should be changed in this respect the matter should be presented by 
the Department of Defense to the Congress for its consideration. 
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Accordingly, the question, as it relates to military retired pay, is 
answered in the negative. Concerning the recomputation of the annuity 
on the basis of civilian service only, this is a matter primarily within 
the jurisdiction of the Civil Service Commission and should be re- 
solved by that office. 

We recognize that if the member, upon reaching age 62, will not be 
permitted to reinstate his military retired pay after waiver thereof and 
use his military service to establish a civil service annuity, the effect 
may be to reduce the total annuity benefits that he would otherwise 
receive upon reaching that age. There is also for noting, however, that 
a retired member who, at age 57, as in the example cited, does not apply 
for and receive an immediate civil service annuity based on his civilian 
and military service but waits until he becomes 62 years of age when 
he is otherwise eligible for a deferred annuity based on his civilian 
service only, would not feceive the civil service annuity benefits for the 
period prior to reaching age 62. 


[B-176923 J 


Medical Treatment—Military Personnel—Hospitalization—Duty 
Within Hospital Vicinity—Status of Duty 


When a member of the uniformed services stationed in the United States is 
ordered to a hospital, the treatment generally is temporary and does not justify 
the transportation of dependents. However, if the period of hospitalization is 
prolonged or the member is returned from overseas, the station change is regarded 
as permanent and the member is entitled to the transportation of dependents and 
a dislocation allowance, and all members, irrespective of having dependents, are 
eligible to have their household effects transported. Although members who have 
basic eligibility for permanent change of station allowances incident to hospital- 
ization may not be authorized per diem and other temporary duty allowances 
when assigned duty within the corporate limits of the city or town wherein the 
hospital is located, such allowances are payable to members whose home port 
or duty station is in the United States and whose treatment will not be prolonged. 


To the Secretary of the Air Force, January 17, 1973: 


We refer further to letter dated August 21, 1972, from the Assistant 
Secretary of the Air Force (Manpower and Reserve Affairs), for- 
warded here by letter of August 24, 1972, from the Per Diem, Travel 
and Transportation Allowance Committee (Control No. 72-37), re- 
questing a decision regarding the entitlement of members of the 
uniformed services to per diem and other travel allowances. 

In his letter, the Assistant Secretary of the Air Force states that 
question has arisen regarding the entitlement to per diem and other 
travel allowances in the case of a member who has been transferred 
from a duty station to a hospital for treatment, after which he has been 
transferred in a temporary duty status to a location which is within 
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the corporate limits of the city wherein the hospital is located. It is 
explained that this temporary duty assignment may be for the purpose 
of being near the hospital for further treatment in an outpatient status 
or to await a further permanent duty assignment. 

Additionally, the Assistant Secretary indicates that entitlement to 
transportation of dependents and the payment of a dislocation allow- 
ance are clear where the member is within the United States, and a 
statement of expected prolonged hospitalization is obtained, or for 
those members transferred to a hospital in the United States from 
outside the United States, in which event no statement of expected pro- 
longed hospitalization is required. 

However, as the result of extending entitlements, normally author- 
ized only in connection with permanent changes of station, to person- 
nel said to be in a temporary duty status at a hospital, the Assistant 
Secretary expresses doubt concerning these members’ entitlement to 
per diem and other travel allowances during subsequent temporary 
duty assignments at a place within the corporate limits of the city 
where the hospital is located. 

Therefore, our opinion is requested as to proper entitlements in 
the following circumstances : 


a. When a member is attached to a ship whose home port is 
outside the United States, or on permanent duty at a station out- 
side the United States and dependents travel from the home port 
or duty station outside the continental United States to the loca- 
tion of the hospital. Subsequent to hospitalization, the member 
is transferred to temporary duty at a place within the corporate 
limits of the city wherein the hospital is located. 

b. Same circumstances as stated in a, except the member has no 
dependents. 

c. Same circumstances as stated in a, but the dependents were 
located in the continental United States and traveled to the loca- 
tion of the hospital. 

d. Same circumstances as stated in a, but the home port or the 
permanent duty station is within the continental United States, 
and the period of hospitalization is contemplated to be prolonged. 

e. Same circumstances as stated in a, but the home port or per- 
manent duty station is within the continental United States and 
the member has no dependents or the dependents do not perform 
travel to the location of the hospital. 


Paragraph M7004-1 of the Joint Travel Regulations states that 
except as provided in subparagraph 3, entitlement to transportation 
of dependents incident to a member’s hospitalization shall be contin- 
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gent upon a statement by the commanding officer of the receiving 
hospital that he has evaluated the case and believes that the period 
of treatment of the member in that hospital can be expected to be 
prolonged. 

Subparagraph 2 provides in pertinent part that a member on ac- 
tive duty who is transferred within the United States from either a 
permanent or temporary duty station to a hospital for observation 
and treatment is entitled to transportation of dependents, as for a 
permanent change of station, from his last permanent duty station 
or the place the dependents were retained under paragraph M7055, 
to the hospital. 

Subparagraph 3 provides that a member on active duty outside the 
United States who is transferred to a hospital in the United States 
for observation and treatment is entitled to transportation of de- 
pendents from the overseas station or a designated place, as appli- 
cable, to the first hospital to which he is transferred for observation 
and treatment. In such case the statement of prolonged hospitaliza- 
tion referred to in subparagraph 1 is not required. 

Provisions regarding entitlement to the transportation of house- 
hold goods of a member incident to hospitalization in circumstances 
similar to those specified in subparagraphs 2 and 3, M7004, are con- 
tained in paragraph M8254 of the regulations. 

Paragraph M9003-3a provides that a dislocation allowance is pay- 
able to a member with dependents who is transferred from outside 
the United States to a hospital within the United States for observa- 
tion and treatment and who relocates his household incident to such 
transfer. Subparagraph 3b provides that the dislocation allowance 
is payable, as for a permanent change of station, to a member with 
dependents who is transferred from inside the United States to a 
hospital in the United States for observation and treatment and who 
relocates his household incident to such transfer provided a state- 
ment of prolonged hospitalization has been issued by the command- 
ing officer of the receiving hospital. 

Paragraph M1150-10a, in pertinent part, defines “permanent sta- 
tion” as the post of duty or official station to which a member is as- 
signed or attached for duty other than “temporary duty” or “tem- 
porary additional duty,” the limits of which will be the corporate 
limits of the city or town in which the member is stationed. Para- 
graph M3003-2a defines the term “temporary duty” as duty at one 
or more locations, other than the permanent station. Subparagraph 
2b states that temporary additional duty is a form of temporary 
duty. Paragraph M3050-1 indicates that members are entitled to 
travel and transportation allowances only while actually in a “travel 
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status,” and that they shall be deemed to be in this status while per- 
forming travel away from their permanent duty station. 

In 4 Comp. Gen. 653 (1925) we said that while an order to proceed 
to a hospital for treatment is not a permanent change of station 
(since a patient does not perform duty), where a member at a for- 
eign station is detached with directions to proceed to the United 
States for treatment, his family or dependents are entitled to be 
brought back to the United States, and the detachment is regarded 
as a permanent change of station for this purpose. However, where 
the member’s station is in the United States and he is ordered to a 
hospital for treatment, the basic general rule was stated to be that 
there is not such a change of station as to justify transportation of 
dependents, as illness necessitating treatment in a hospital is, in 
nearly all cases, relatively temporary. 

Accordingly, where a member is on duty outside the United 
States and he is hospitalized in the United States, in addition to 
entitlement to transportation of dependents (par. M7004-3), Volume 
1 of the Joint Travel Regulations authorizes the payment of a dis- 
location allowance to a member with dependents who relocates his 
household incident to such transfer (par. M9003-3a), and also au- 
thorizes the transportation of household goods for members with or 
without dependents (par. M8254-3). Additionally, when a member 
stationed in the United States is hospitalized similar entitlements 
are extended to him “as for a permanent change of station” where 
a statement of prolonged hospitalization is issued by the command- 
ing officer of the receiving hospital. (Subpars. 1 and 2, M7004; par. 
M9003-3b ; and subpars. 1 and 2, M8254). 

Members who obtain eligibility for any of the foregoing entitle- 
ments do so because their assignments to hospitals in the United 
States are regarded as permanent changes of station for these pur- 
poses, or entitlements are extended “as for” a permanent change of 
station. In either event, such members receive entitlements similar to 
those received by other members who in fact receive a change of per- 
manent station. In such circumstances, the hospitals to which the 
members are assigned must be regarded as if they were permanent 
stations for the purpose of determining those members’ entitlement 
to travel allowances incident to subsequent assignment to the same 
station. Members within the United States, who, because their hos- 
pitalizations are expected to be of short duration, are not able to 
obtain a statement of prolonged hospitalization, and therefore they 
are not eligible for permanent change of station allowances. Conse- 
quently, the places of hospitalization for such members may not be 
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regarded as permanent stations. See 48 Comp. Gen. 596 (1964), 
Question 5. 

In view of the foregoing, in circumstances a, b, c, and d, the mem- 
bers having basic eligibility for permanent change of station allow- 
ances, per diem and other temporary duty allowances may not be 
authorized where the member subsequently is transferred to duty 
at a place within the corporate limits of the city or town wherein 
the hospital is located. Circumstance e does not appear to be entirely 
clear. If a member whose home port or duty station is in the United 
States will undergo a period of prolonged hospitalization, then he 
should be considered as not entitled to temporary duty allowances, 
as in circumstances a-d. However, if there will be no prolonged 
hospitalization, then the member is eligible for travel allowances re- 
sulting from subsequent temporary duty within the corporate limits 
of the city or town in which the hospital to which he was assigned 
is located. 


[ B-163536 J 


Commodity Credit Corporation—Barter Program and Agree- 
ments—Expansion of Program 


The barter program which was originally conceived as a means of making pro- 
ductive use of surplus agricultural commodities owned by the Commodity Credit 
Corporation (CCC) to acquire strategic and critical materials; expanded to gen- 
erate supplies to meet offshore and overseas needs; and further broadened to in- 
crease exports of agricultural commodities; to realize balance of payments ad- 
vantages; and to assist in achieving international policy goals, may be modified 
to assure exporters of barter eligibility at time of sale rather than at time of ex- 
port thereby enabling them to take immediate advantage of favorable markets, 
and to permit CCC to promptly revise eligibility criteria in response to shifting 
world market forces, thus increasing overall exports and expanding foreign 
markets in accordance with congressional intent. The modification should pro- 
vide for access to the books and records of barter contractors until the expira- 
tion of 3 years after final payment. 


To the Secretary of Agriculture, January 18, 1973: 


By letter dated August 29, 1972, the Assistant Secretary of Agri- 
culture for International Affairs and Commodity Programs has re- 
quested our concurrence as to the legality of certain proposed modifica- 
tions in the Commodity Credit Corporation’s barter program. 

The Assistant Secretary’s letter describes the barter program, as 
presently set forth at 7 CFR 1495.1-1495.8, as follows: 

The Commodity Credit Corporation (CCC), since 1950, has conducted a barter 
program. This program was designed originally to exchange high-storage-cost, 
deteriorative agricultural commodities in CCC inventories for less-expensive-to- 
store, nondeteriorative strategic materials for stockpiling. However, over the 
past ten to twelve years, the program has gone through a number of revisions. 


Barter for strategic materials is no longer a part of the program, and almost 
all of the agricultural commodities exported are from private stocks. 
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Since its inception the barter program has been carried out through CCC-con- 
tracts with U.S. firms. Today, these contracts require the contractor to furnish 
foreign goods or services, or funds to buy them, to other government agencies, 
and to export U.S. agricultural commodities to eligible countries. The other gov- 
ernment agencies reimburse CCC for the value of what they receive from the 
contractors. CCC is obligated to pay contractors for the f.o.b. value of the private 
stock commodities exported. 

Contracts are signed with those firms submitting the lowest offers (expressed as 
a percentage of the value of the goods, services, or funds to be supplied). The value 
of the commodities to be exported represents the dollar value of what is to be sup- 
plied by the contractor plus the dollar value of the contractor’s percentage offer 
(barter differential). Contractors use the barter differential to marginally reduce 
the selling price of the commodities to be exported and to cover various costs 
incident to performance of their contracts. Between 30 and 35 different firms hold 
barter contracts at any one time. In addition, during a year, about 250 export 
traders in grains, cotton, vegetable oils, tallow and grease, and tobacco partici- 
pate in the barter program as commodity export agents of barter contractors. 

It is our belief that the CCC barter program generates export sales through 
regular commercial channels. To the extent that such sales are additional to 
those which would otherwise be made commercially, the program achieves its 
purpose. As pointed out in your report of [February 12, 1971], to the Congress, 
entitled “Balance-of-Payments Benefits Achieved by the Department of Agri- 
culture Through an Increased Agricultural Barter Program” [B-163536], it is 
not possible to establish a system which will guarantee that barter exports will 
not displace any commercial exports. In order to minimize such displacements, 
however, foreign markets for U.S. commodities are analyzed by USDA specialists. 
If it is determined that barter program assistance can help to develop, maintain, 
or increase a U.S. market, the market is designated an eligible destination for 
barter shipments of the particular commodity. Generally, when a country has 
not been a substantial cash market for the commodity and cannot be expected to 
become one in the near future, it is designated “B”, and barter exports are 
allowed to that country without restriction. When a country has a history of 
substantial U.S. cash sales but it appears that U.S. exports can be increased or 
maintained through barter, the country is designated “A’’, and barter exports 
are permitted after review and approval on a case-by-case basis. Major U.S. 
markets for U.S. commodities, where there is little or no likelihood that barter 
exports would increase total sales, are designated “X”, and barter exports are 
not allowed. It is planned to continue this system. 

At the present time, a listing of eligible export destinations for each eligible 
commodity is attached to and incorporated by reference in each barter con- 
tract. The listing is fixed for all exports under that contract for the 14 to 18 
months allowed the contractor for meeting his export obligations. 


The Assistant Secretary then describes the proposed program modi- 
fications, which are published as a proposed rule making at 37 F.R. 
6205-6207 (March 25, 1972) : 


* * * In view of the depletion of CCC stocks, all exports will be from private 
stocks. The export of an agricultural commodity to a foreign country will, in 
general, be eligible for application to a barter contract if, at the time of the 
export sale, the commodity is an eligible barter commodity and the foreign 
country is an eligible barter destination. As changes are made in the eligibility 
of commodities and countries, updated lists will be distributed to barter con- 
tractors and the export trade. Thus, we will be able to react more promptly to 
shifting world market forces. 

We also plan to provide that, at the time of export, the exporter must be either 
a barter contractor or a firm which has arranged to make the export under a 
barter contract. We will not require that the exporter, at the time of the export 
sale, have been a barter contractor or a firm which has made such an arrange- 
ment with a barter contractor. 

After these program modifications, export sellers, upon whom the success of 
the program depends, will be placed in a position of knowing when they sell an 
eligible commodity to an eligible destination that the later export can qualify 
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as a barter export. This will permit them to take immediate advantage of a favor- 
able market situation without risking the loss of sales by waiting until they be- 
come barter contractors or arrange to make their exports under barter contracts. 
Equally important, U.S. exporters competing with foreign sellers in the less 
favorable barter markets will not first have to obligate themselves to export under 
barter contracts without having made sales to cover all or a significant part of 
their export obligations. This will encourage a wider and more active participa- 
tion in the program, especially by firms with comparatively limited resources. 


* * * * * x se 


Barter contracts to be signed under the revised program will not require a 
casual relationship between a particular barter contract and the export sale of a 
commodity in the sense that, after the barter contract is signed, the barter con- 
tractor must sell the commodity himself or arrange with another firm to sell the 
commodity after the arrangement is made. Moreover, in the case of some export 
sales, it may not be clear that the export would not have taken place without 
the barter program. We believe it is clear, however, that the great bulk of 
the exports which will be applied under the barter program will be exports which 
would not have taken place in the absence of the barter program. It is our belief 
that the modification of the barter program will bring about the export of 
additional commodities. 

CCC will publish in the Federal Register the essential provisions of the new 
program, pointing out that if exporters sell eligible commodities to eligible 
destinations, the subsequent exports may generally be applied to barter contracts. 
In addition, the new program will be made known to present contractors and 
other barter exporters through USDA information channels. Thus, any exporter 
will know that after having made such an export sale, he may obtain a barter 
contract himself or arrange with a barter contractor to make the export under 
the barter contract. He will know that if he enters into a barter contract after 
having made such a sale, he will receive the full benefit of the barter differential 
for the ensuing exports. He will also know that if, after having made such a 
sale, he enters into such an arrangement with a barter contractor be will re- 
ceive a part of the differential due the barter contractor for exports applied 
to the barter contract. In this manner, the modified barter program will provide 
additional stimulation for exports into those markets where U.S. commodities 
require barter program assistance. 

Accordingly, it seems clear that CCC will, under the modified barter program, 
cause agricultural commodities to be exported and that the barter program aids 
in the development of foreign markets for agricultural commodities, within the 
meaning of Section 5(f) (of the Commodity Credit Corporation Charter Act, 
discussed infra). 


Finally, our views are requested as follows: 


The proposed changes in the barter program which are outlined herein are 
needed to make the program more responsive to changing market situations. 
However, before instituting these changes and publishing them as regulations, 
we would appreciate your early concurrence in our position that there would be 
no legal objection to the program even though there may not be a causal 
relationship between a particular barter contract and the export sale of a 
commodity applied to the contract, and even though in the case of some sales 
it may not be clear that the export would not have taken place without the 
program. 


The present barter program is based upon the substantive authority 
set forth in section 4(h) and section 5(d) and (f) of the Commodity 
Credit Corporation Charter Act (Charter Act), approved June 29, 
1948, ch. 704, 62 Stat. 1070, 1071, 1072, as amended, 15 U.S. Code 714b 
(h) and 714c(d) and (f), and in sections 302 and 303 of the Agricul- 
tural Trade Development and Assistance Act of 1954, popularly known 
as “Public Law 480,” approved July 10, 1954, ch. 469, 68 Stat. 454, 
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458-459, as amended, 7 U.S.C. 1431 and 1692. Section 4(h) of the 
Charter Act, as amended, provides, inter alia: 


* * * Notwithstanding any other provision of law, the Commodity Credit 
Corporation is authorized, upon terms and conditions prescribed or approved by 
by the Secretary of Agriculture, to accept strategic and critical materials 


produced abroad in exchange for agricultural commodities acquired by the 
Corporation. * * *, 


Subsections 5 (d) and (f), as amended, authorize the Corporation, 
respectively, to “remove and dispose of or aid in the removal or dis- 
position of surplus agricultural commodities” and to “export or cause 
te be exported, or aid in development of foreign markets for, agricul- 
tural commodities.” 


Section 302 of Public Law 480, as amended, provides in part: 


In order to prevent the waste of commodities whether in private stocks or 
aequired through price-support operations by the Commodity Credit Corporation 
before they can be disposed of in normal domestic channels without impairment 
of the price-support program or sold abroad at competitive world prices, the 
Commodity Credit Corporation is authorized, on such terms and under such reg- 
ulations as the Secretary of Agriculture may deem in the public interest: (1) 
upon application, to make such commodities available to any Federal agency 
for use in making payment for commodities not produced in the United States; 
[and] (2) to barter or exchange such commodities for strategic or other mate- 
rials as authorized by law * * *., 


Section 303 of Public Law 480, as amended, provides in part: 


The Secretary [of Agriculture] shall, whenever he determines that such action 
is in the best interest of the United States, and to the maximum extent practica- 
ble, barter or exchange agricultural commodities owned by the Commodity 
Credit Corporation for (a) such strategic or other materials of which the United 
States does not domestically produce its requirements and which entail less risk 
of loss through deterioration or substantially less storage charges as the Presi- 
dent may designate, or (b) materials, goods, or equipment required in con- 
nection with foreign economic and military aid and assistance programs, or (c) 
materials or equipment required in substantial quantities for offshore con- 
struction programs. He is directed to use every practicable means, in cooperation 
with other Government agencies, to arrange and make, through private channels, 
such barters or exchanges or to utilize the authority conferred on him by sec- 
tion 4(h) of the Commodity Credit Corporation Charter Act, as amended, to make 
such barters or exchanges. In carrying out barters or exchanges authorized by 
this section, no restrictions shall be placed on the countries of the free world into 
which surplus agricultural commodities may be sold, except to the extent that the 
Secretary shall find necessary in order to take reasonable precautions to safe- 
guard usual marketings of the United States and to assure that barters or ex- 
changes under this Act will not unduly disrupt world prices of agricultural com- 
modities or replace cash sales for dollars. * * *. 


The evolution of the statutory provisions discussed above reflects a 
consistent interest on the part of the Congress in expansion of the 
barter program. As originally established by section 416 of the Agri- 
cultural Act of 1949, approved October 31, 1949, ch. 792, 63 Stat. 1051, 
1058, barter was apparently designed simply as one method of usefully 
disposing of perishable food commodities acquired by CCC through 
price support operations, in return for less perishable items required 
for Government strategic stockpiles. However, barter authority was 
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greatly expanded by enactment of sections 302 and 303 of Public Law 
480. Among other things, these sections authorized barter as a means 
of acquiring materials needed in connection with foreign economic 
and military assistance programs and offshore construction, as well as 
strategic materials for stockpiling. In addition, the Secretary of Agri- 
culture was directed to employ barter as a priority method for dispos- 
ing of agricultural commodities owned by the CCC. In making these 
changes, the Congress recognized and emphasized the value of the 
barter program in developing international markets for American 
agricultural commodities. See, ¢.g., H. Rept. No. 1776, 83d Cong. 2d 
sess., pp. 5-6, 9-11; 100 Cong. Rec. 8280 (June 15, 1954) (Remarks 
of Representative Hill). 

Authority to barter was further broadened by section 6 of the act 
approved September 6, 1958, Public Law 85-931, 72 Stat. 1790, 1791, 
7 U.S.C. 1692, which amended generally section 303 of Public Law 480. 
Enactment of this provision was designed to overcome a practice un- 
dertaken by the Secretary of Agriculture whereby prospective barter 
contractors were required to demonstrate that each particular barter 
transaction contemplated would increase, rather than supplant, exist- 
ing foreign markets for agricultural commodities exported by con- 
ventional means. See generally, remarks of Senators Ellender and 
Humphrey, at 104 Cong. Rec. 4641-4650 (March 18, 1958). Senator 
Ellender specifically criticized the administrative practice of placing 
upon exporters the burden of establishing “additionality,” as follows: 

* * * While the flexibility of barter arrangements permits the price reduc- 
tions necessary to make the commodity move, generates the dollar exchange 
necessary to such movement, and therefore does increase overall exports, it is 
almost impossible to show that any particular barter contract will result in the 
so-called additionality required by the revised program. * * *. Id. at 4644. 

This practice was addressed in the Conference Report on the 1958 act, 
H. Rept. No. 2694, 85th Cong., 2d sess., pp. 7-8: 

One of the important changes made in existing law by the amendment reported 
herewith is that it relieves the Secretary of the responsibility of making a finding 
that barter transactions would protect the funds and assets of the Commodity 
Credit Corporation. Instead, the Congress has made the policy decision that 
barter is in the best interests of the country as a whole and intends and directs 
that the barter program be carried out substantially as it was prior to May 1957 
[when the Secretary of Agriculture imposed proof of additionality upon 
exporters]. 

* * * * 


* * * 

The deletion of the language pertaining to the protection of assets was spe- 
cifically designed to remove the legal base which permitted the Secretary to re- 
quire so-called certificates of additionality to be furnished by contractors to 
establish that any sale through barter would be in addition to normal cash 
sales. Nor is anything in this bill to be construed to permit the requiring of such 
certificates of additionality. 


The Conference Report also discussed other aspects of the barter pro- 
gram as follows: 
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The House amendment contained a limitation of $500 million on the amount 
of barter the Secretary could engage in any one year. This has been removed 
from the bill agreed to by the conferees. This is a clear indication on the part of 
the conference committee that it did not want any such dollar limitation on the 
authority of the Secretary to exchange essentially valueless surpluses for ma- 
terials of lasting value. 

= a oS e s e 8 

In the past the burden of proof as to additionality has been on the contractors 
in relation to each contract proposed by them. Under the langugge of the bill, 
that burden of proof has been shifted to the Secretary and, in exercising that 
authority, he is required to follow substantially the same procedures as are fol- 
lowed in title I of Public Law 480. However, it should be noted that the safe- 
guarding of usual marketings is limited to the safeguarding of usual marketings 
of the United States. It is not intended that the usual marketings of other nations 
shall be a basis of consideration in the approval of a barter transaction. 

Furthermore, in the exceptions granted to the Secretary, he is required to as- 
sure that a particular barter transaction will not unduly disturb world prices of 
agricultural commodities. The conferees were aware that prior to May 28, 1957, 
barter contractors were offering nominal discounts in order to dispose of the 
commodities abroad. These discounts normally were around 1 to 2 percent. * * * 
This bill contemplates that a discount of a few percent will not unduly disturb 
the world prices and not be the basis for establishing restrictions. If a discount 
is reported above this reasonable rate, the Secretary should take appropriate pre- 
cautions and action to guard against the disturbing effect of such a large discount. 

The Secretary was also directed to assure that a barter sale does not replace a 
cash sale for American dollars. The burden of proof is on the Secretary to estab- 
lish that the barter deal does in fact replace a cash sale for American dollars. 
If such a finding is made, it is the intention of the conferees that the particular 
barter transaction should be rejected. Id. at 8-9. 


Finally, the Conference Report added the following direction with 
respect to the barter program generally : 

The details of the barter provisions included in this conference report are rela- 
tively unimportant. Congress is not so much concerned with the administrative 
details of the Secretary’s operations as that he should carry on an aggressive 
and effective barter program. Had he been doing so, there would have been no 
need for any barter legislation in this bill. Id. at 7. 

Section 205(c) of the Mutual Security Act of 1959, approved July 
24, 1959, Public Law 86-108, 73 Stat. 246, 250, 22 U. S. C. 1925, 
amended section 416 of the Agricultural Act of 1949, as amended, to 
authorize barter from private stocks, in addition to stocks acquired by 
CCC in its price support operations. 

As indicated by the foregoing, the barter program was originally 
conceived primarily as a means of making productive use of surplus 
agricultural commodities owned by CCC—initially by acquiring stock- 
pile items, and later by generating supplies to meet offshore construc- 
tion and other overseas needs. However, as noted in our report of Feb- 
ruary 12, 1971, supra, p. 4, the program has now evolved into a means 
of pursuing the following major objectives: 


—increasing exports of domestically produced agricultural com- 
modities, 

—realizing balance-of-payments advantages, and 

—assisting in achieving international policy goals. 
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Under the modifications now proposed, the barter program would 
be based entirely upon subsections 5(d) and (f) of the CCC Charter 
Act, which authorize the Corporation to dispose or aid in the dispo- 
sition of surplus agricultural commodities, and to export, cause to be 
exported, or aid in the development of foreign markets for, agricul- 
tural commodities [see proposed rulemaking, supra, statement of au- 
thority]. Several major program changes would be effected. It is 
stated that in view of the depletion of CCC stocks, all future barter 
exports would be made from private stocks. Since the overall thrust of 
the proposed program changes is to increase flexibility, we have 
some reservations concerning the need and desirability of firmly ex- 
cluding from barter any CCC stocks which may be available. On the 
other hand, we recognize that the proposed modifications represent 
perhaps the final transition of the program from the original context 
of simply disposing of surplus Government stocks to the more general 
objectives of promoting agricultural exports and effecting balance-of- 
payments advantages. Moreover, we believe that the statutory author- 
ity in support of this transition is clear. Accordingly, we cannot 
conclude that this change goes beyond the scope of administrative 
discretion. 

Our attention is directed primarily to a series of changes which 
would constitute a new fundamental approach to the mechanics of the 
program. First, barter participation would be made possible in the 
case of export sales arranged prior to formal application for barter. 
This would be accomplished by applying to such transactions com- 
modity and destination eligibility criteria in effect at the time of sale, 
rather than those in effect at the time of the subsequent export [pro- 
posed rulemaking, supra, § 1495.13 (a) ]. Secondly, exporters would be 
required to become barter contractors only by the time of export, 
thereby affording barter participation with respect to sales by ex- 
porters who were not under barter contracts at the time of sale [7d.]. 
Thirdly, formal application for barter with respect to particular sales 
would not irrevocably bind the seller or CCC to apply the ensuing 
export to a barter contract [2d., § 1495.18]. Under the existing program, 
participation is limited to exports undertaken by exporters who are 
barter contractors at the time of sale, under eligibility criteria fixed 
by their particular contracts; and the contract imposes specific export 
obligations which must be met within the contract period. The pro- 
posed changes in the mechanics of the program are designed to afford 
exporters some assurance of barter eligibility at the time of sale, and 
thereby enable them to take immediate advantage of favorable mar- 
ket situations. These changes will also enable CCC to make prompt and 
frequent revisions in eligibility criteria in response to shifting world 
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market forces. It is anticipated that the general effect of these modifi- 
cations will be to increase flexibility and to achieve wider and more 
active participation in the barter program, thereby increasing overall 
exports and expanding foreign markets. On the other hand, it is sug- 
gested that under the new approach it will be difficult to establish a 
causal relationship between a particular export sale and the barter 
program, and to demonstrate that particular sales would not have 
taken place without the program. 

The general purposes reflected in this new approach are clearly 
consistent with the congressional mandate for an aggressive barter 
program, and with the thrust of the recommendations in our 1971 re- 
port that the program should be more flexible and responsive to world 
market conditions. Moreover, as noted previously, the Congress has 
recognized the difficulty of relating particular transactions to the over- 
all objectives of increasing exports; and has, in effect, indicated that 
such difficulties should not unduly inhibit the program’s operation. 
Accordingly, we believe that the administrative determination stated 
in your submission—that the new approach will generally result in 
increased exports and foreign markets—is sufficient to overcome the 
possibility of diminished control on a case-by-case basis. This is not, 
however, to minimize the importance of taking reasonable precautions 
to prevent interference with conventional exports and existing foreign 
markets. It is clear that the barter premium is, in effect, a subsidy, pro- 
vided for the purpose of advancing the objectives discussed previously. 
To the extent that the premium is applied to transactions which would 
have taken place without it, no benefit is received. In other words, there 
is no doubt that the barter program is designed to promote additional 
exports and new and expanded markets, and not to underwrite con- 
ventional export transactions. It appears that the viability of the pro- 
gram changes will depend, in the long run, upon careful and frequent 
evaluation on the part of CCC of commodity and destination criteria, 
as well as review of individual barter transactions. 

For the reasons stated above, we have no legal objection to imple- 
mentation of the proposed changes in the barter program. However, it 
is apparent to us that the critical significance of evaluation under the 
revised program will, in addition to expanding agency evaluation re- 
sponsibilities, enlarge the scope of information required by this Office 
in carrying out our audit activities. For this reason, and in view of 
difficulties which we have experienced in obtaining complete informa- 
tion in connection with our audits of other agricultural export pro- 
grams, it is requested that the barter program be further revised to 
provide specifically in the regulations that “the Secretary of Agricul- 
ture and the Comptroller General or any of their duly authorized rep- 
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resentatives shall have access to and the right to examine all books, 
documents, papers, and records of barter contractors related to or 
bearing upon such contracts and transactions thereunder. All such 
books, documents, papers, and records shall be retained by barter con- 
tractors, and the rights of access and examination provided herein 
shall be effective, until the expiration of three years after final pay- 
ment under any barter contract.” 


[ B-177528 J 


Airports—Government Use of Municipal Airports—“Reasonable 
Share” of Costs Determination 


Since it is impossible that a reasonable share of the extraordinary maintenance 
costs, proportionate to the Federal Government’s disproportionate use of the 
taxiway and runway at the airport transferred to the Joint Board of the Tex- 
arkana Municipal Airport Authority can be determined under the indenture 
agreement executed between the General Services Administration and the Board 
or from the authorizing statute, 50 U.S.C. App. 1622, as no objective standard is 
provided to give concrete meaning to what is considered a “reasonable share,” 
proportional to use, of the cost of operating and maintaining the facilities, the 
use and maintenance charges that are abnormally burdensome as a result of 
the Government’s damaging use of the runway may be negotiated with the 
Board. 


To the Secretary of the Army, January 18, 1973: 


Reference is made to your letter dated November 24, 1972, with 
enclosures, requesting our opinion as to the proper construction and 
interpretation to be given to an indenture dated September 4, 1969, 
executed between the General Services Administration, acting on 
behalf of the United States, and the Joint Board of Texarkana Air- 
port Authority (Joint Board), by which certain leased property at 
the Texarkana Municipal Airport, together with certain Govern- 
ment-owned improvements thereon, were transferred to the Joint 
Board. 

Paragraph 6F of the indenture provides: 


¥. That the grantee will make available all facilities of the airport at which 
the property described herein is located or developed with Federal aid and all 
those usable for the landing and taking off of aircraft to the United States at 
all times, without charge, for use by aircraft of any Agency of the United 
States in common with other aircraft, except that if the use by aircraft of 
any Agency of the United States in common with other aircraft, is substantial, 
a reasonable share, proportional to such use, of the cost of operating and 
maintaining facilities so used, may be charged; and unless otherwise deter- 
mined by the FAA, or otherwise agreed to by the grantee and the using Federal 
Agency, substantial use of an airport by United States aircraft will be con- 
sidered to exist when operations of such aircraft are excess of those which, 
in the opinion of the FAA, would unduly interfere with use of the landing 
area by other authorized aircraft or during any calendar month that (1) 
either five [5] or more aircraft of any Agency of the United States are regu- 
larly based at the airport or on land adjacent thereto, or (2) the total number 
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of movements (counting each landing as a movement and each take-off as a 
movement) of aircraft of any Agency of the United States is 300 or more, or 
(3) the gross accumulative weight of aircraft of any Agency of the United 
States using the airport (the total movements of such Federal aircraft multi- 
plied by gross certified weights thereof) is in excess of five million pounds. 


It is reported that from 1970 until June of 1972, United States 
Air Force C-141 cargo planes, carrying Army material destined 
for or shipped from the Red River Army Depot, landed and took 
off from the Texarkana Municipal Airport. As a consequence of the 
great weight of these airplanes (257,500 pounds, as compared to an 
average weight of 58,300 pounds for commercial flights) portions 
of the taxiway and of the runway of the airport were seriously dam- 
aged. Also, since the gross accumulative weight of such landings had 
increased from approximately 7 million pounds in April 1971 to 18 
million pounds in April 1972, tne FAA determined on May 15, 1972, 
that “substantial use,” as defined in paragraph 6F quoted above, was 
being made of the airport facilities by United States aircraft and 
that the parties should proceed to negotiate a reasonable use and 
maintenance charge. 

Pursuant to paragraph 6B(1) of the indenture, which authorizes 
the Joint Board to prohibit any type or class of aeronautical use 
of the airport if such action is necessary for the safe operation of 
the facilities, the Joint Board has suspended further military flights 
into the airport until such time as the runway is again in a safe oper- 
ative condition. 

You indicate that in the interest of national defense your Depart- 
ment desires to again have full access to the airport for the carriage 
of cargo to the Red River Depot, and to accomplish this purpose you 
wish to negotiate a reasonable use and maintenance charge with the 
Joint Board. You advise of your intention to pay for a proportion- 
ate amount for the ordinary annual operating expenses of $295,786 
(i.e., $55,608 or 18.8 percent computed on the ratio of the total gross 
landing weight of Army planes to the total gross landing weight of 
all planes). However, you seek our advice as to whether you may pay 
approximately $244,392 (74 percent) of the extraordinary mainte- 
nance costs of approximately $330,000, since it is your belief that 
substantially all of such abnormal maintenance burden has been 
engendered as a result of the Government’s use of, and resulting 
damage to, the runway. Your request for our opinion is made for the 
stated reason that there is no objective standard provided, in either 
the indenture or the statute (50 U.S. Code App. 1622) under which 
the indenture was executed, for giving a concrete meaning to the 
phrase “reasonable share, proportional to such use, of the cost of 
operating and maintaining facilities so used” in the indenture, or 
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to the phrase “reasonable share of the cost of maintaining and oper- 
ating the landing area, commensurate with the use made by it,” 
which appears in the statute. 

We believe your question may properly be answered in the light 
of the intent of the parties in executing the indenture, and by giv- 
ing the ordinary meaning to the language quoted above. 

These considerations are significant, we think, in showing that 
the parties in the use of the word “maintaining” did not intend it 
in a narrow sense, but rather that it should be liberally construed 
so as to include any extraordinary maintenance caused by a dispro- 
portionate use of the facilities, such as was caused in this instance 
by the great weight of the Government’s airplanes. In this connec- 
tion, we note that “maintain” is defined as the upkeep or preserving 
of the condition of property to be operated. Black’s Law Dictionary, 
4th Ed. 

In Concordia—Arrow Flying Service Corporation v. City of Con- 
cordia, 289 P. 955 (S. Ct. Kans. 1930), it was stated at page 957: 


To maintain an airport is to keep it in a state of efficiency for the furnish- 
ing of those facilities and the rendition of those services which air transporta- 
tion and communication demand. 

We believe it is apparent that considerable more wear and tear 
results to a runway from one landing of a C-141 cargo plane than 
results from five landings of planes weighing only one-fifth as much 
as a C-141. We are therefore in agreement with your position that 
a reasonable share of the extraordinary maintenance costs, propor- 
tionate to the Government’s use of the airport, cannot properly be 
computed in the same manner as its share of the operating expenses. 
Accordingly, since it is your belief that substantially all of the dam- 
age to the runways is attributable to Government planes, and since 
we understand that it is impossible to establish the extent of such 
damage with any degree of exactitude, we will interpose no objec- 
tion to the negotiation of use and maintenance charges with the 
Joint Board as outlined in your letter. 


[ B-175608 J 


Compensation—Overtime—Traveltime—Administratively  Con- 
trollable 


Where an employee’s regularly scheduled duties involve assignments to which 
he commutes daily from his headquarters or residence, the travel to and from 
home to perform those regularly scheduled duties is not considered an im- 
position upon his private life significantly different from the travel required 
of the employee to report to a permanent duty station, and such travel is not 
regarded as overtime hours within the meaning of 5 U.S.C. 5542(b) (2). 
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Therefore, the travel to perform requests to the Department of Agriculture for 
grading and inspection services which is subject to control—scheduling—even 
though the event giving rise to the travel resulted from an event which was 
not controllable, is not payable as overtime compensation. 


Compensation—Overtime—Traveltime—Between Headquarters 
and Work Assignment 


When employees of the Department of Agriculture are required to report first 
to headquarters and from there to travel to their grading or inspection as- 
signments, if the requirement is for purposes other than merely facilitating 
their use of Government transportation and is regarded as within their regu- 
larly scheduled tours of duty, including regularly scheduled overtime, or where 
the requirement is incident to the work of the employees, the time in travel 
from headquarters may be regarded as hours of work. Furthermore, if an 
employee actually performs work while traveling, regardless of whether he re- 
ports first to headquarters, the time involved may properly be considered 
hours of work. 


Compensation—Overtime—Traveltime—“Official Duty Station” 
Concept 


The term “official duty station” in Civil Service Commission Federal Manual 
Supplement 990-2, book 550, subchapter S1-3, which is stated to mean an 
“employee's designated post of duty, the limits of which will be the corporate 
limits of the city or town in which the employee is stationed,” may only be 
redefined by the Commission and, therefore, the Department of Agriculture 
may not consider an “official duty station” in terms of a mileage radius in order 
to better effectuate the purpose of the overtime provision contained in 5 U.S.C. 
5542 (b) (2). However, the matter of authorizing mileage to an employee for the 
use of his automobile incident to official travel is discretionary with the 
employing agency. 


Subsistence—Per Diem—Area of Entitlement—Mileage From 
Permanent Duty Station 


Under the Standardized Government Travel Regulations which authorize the 
payment of per diem for travel of 24 hours or less (Section 6.64), and provide 
for agency responsibility to prescribe individual rates (Section 6.3), the De- 
partment of Agriculture has the authority and responsibility to establish a 
radius of 25 miles from the permanent duty station of employees within which 
per diem is not payable to graders and inspectors of the Department who travel 
outside the metropolitan area of their duty stations to provide requested service, 
if the restriction on the payment of per diem is predicated upon a reasonable 
basis. 


To Steve F. Heller, United States Department of Agriculture, 
January 22, 1973: 


We refer to your letter of September 20, 1972, requesting our fur- 
ther consideration of Mr. Dick Gamble’s claim for overtime compen- 
sation for time spent in a travel status which was the subject of our 
decision B-175608, June 19, 1972, addressed to you. 

You state that in reliance upon our holding in 50 Comp. Gen. 519 
(1971) (fourth case, page 525), the Consumer and Marketing Service 
(C&MS) has authorized payments of overtime compensation for 
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travel by graders and inspectors outside the metropolitan area of their 
duty stations to provide services as requested by applicants since such 
traveltime was not viewed as subject to agency control. In view of 
our decision in B-175608 which held that travel under what you con- 
sider to be similar circumstances was subject to agency control, you 
now ask whether payments made in reliance upon 50 Comp. Gen. 
519 were in error. 

You indicate that the circumstances of Mr. Albert W. Chumley’s 
travel, 50 Comp. Gen. 519, and Mr. Gamble’s travel, B—175608, are 
considered by C&MS to be identical in terms of the event that neces- 
sitated the travel. In this regard you state: 

* * * In both cases, the Agency was responding to requests of applicants 
for grading service. The fact that, where possible, Agency policy is to assign 
graders to service certain plants on a rotational basis does not seem to us to 
give the Agency control of the hours the graders’ services will be required. We 
merely determine which grader will be sent to provide services at the times 
requested by the plants. If, in the course of assigning a grader designated to 
service a plant during a specified calendar period, we must order travel time 
that is both outside regular work hours and away from the official duty station, 
we have considered such travel as resulting from an event we could not 
schedule or control. We have been authorizing overtime payment for such travel 
since receipt of 50 Comptroller General 519. In fact, we have processed retro- 
active payments for such travel time performed by graders back to the effective 
date of the statute on overtime pay for travel which results from events which 
cannot be administratively scheduled or controlled (Public Law 90-206). 

The Department of Agriculture’s request for a decision in 50 Comp. 
Gen. 519 indicated that on two particular occasions Mr. Chumley was 
required to travel on Sunday to perform meat grading duties early 
Monday morning. We understood from that submission that Sunday 
was not included within Mr. Chumley’s regular workweek and that 
the two inspectional assignments were not in the vicinity of his official 
station nor ones he was scheduled to perform on a regular basis. We 
stated in that decision as follows: 

* * * In order for inspection and grading to serve the purpose intended by 
the statute, the services must be provided when requested, and to the extent that 
on this account an employee’s travel cannot be scheduled during his regular 
duty hours, his travel is compensable at overtime rates. We view the needs of 
applicants for inspections and grading services as events over which the agency 
has no administrative control * * *, 

Your request for a decision in B-175608 explained that Mr. Gamble 
is assigned on a rotational basis for 90-day periods to provide grading 
services at various plant locations in and around Omaha and that 
the length of his and other graders’ assignments, as well as their 
hours of work, are established by C&MS for reasons of sound man- 
agement. We understand further that such plant assignments con- 
stitute Mr. Gamble’s and other graders’ regular duties and that they 


perform only occasional administrative functions at headquarters. 
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Although we do not regard the needs of the applicants in Mr. Gamble’s 
case as any more subject to agency control than we do in Mr. Chumley’s 
case, we do not consider, for the reason hereinafter stated, the cir- 
cumstances of Mr. Gamble’s travel to be within the scope of authority 
provided by 5 U.S. Code 5542(b) (2). 


Public Law 90-206, approved December 16, 1967, in part, expanded 
the authority for payment of overtime by adding subsection 
(b) (2) (B) (iv). The Senate report on the legislation indicates that 
by that addition Congress intended, in part, to induce agency com- 
pliance with the provision of 5 U.S.C. 6101(b) (2) requiring the proper 
scheduling of travel and, in part, to provide overtime compensation 
for travel occasioned by emergencies or events beyond agency control 
in consideration for the imposition such travel makes upon employees’ 


private lives. See page 31 of Senate Report No. 801 on H.R. 7797 
wherein it is stated as follows: 


The committee has revised the provisions of the House bill in regard to 
traveltime and overtime pay. The Senate amendment revises present law so 
that an employee in the classified service, under wage board pay systems, or in 
the postal field service shall be paid for travel time outside of his regular work 
schedule if the travel involves the performance of work while traveling (such 
as an ambulance attendant taking a patient to a hospital) ; is incident to travel 
that involves the performance of work while traveling (such as a postal em- 
ployee riding in a truck to a destination to pick up another truck and drive it 
back to his original duty station) ; is carried out under arduous conditions; or 
results from an event which could not be scheduled or controlled administratively. 

The committee believes that regulations to implement these provisions should 
take into account the provisions of section 16 of Public Law 89-301, which re- 
quires agencies to the maximum extent practicable to schedule travel within 
the regular work schedule. The committee is convinced that the heads of execu- 
tive departments and agencies can do much more to prevent the abuse of an 
employee’s own time. 

We are not satisfied with the progress agencies have made to comply with 
the 1965 act. An employee should not be required to travel on his offday in order 
to be at work at a temporary duty station early Monday morning to attend a 
meeting. It is an imposition upon his private life that should not be made. 
Nevertheless, pay for travel status should not be made so attractive that em- 
ployees would seek to travel on their offdays in order to receive overtime pay. 
Proper scheduling and administration planning is the answer to the problems of 
travel pay in many cases. When emergencies occur or when events cannot be 
controlled realistically by those in authority, traveltime must be paid for. 


Where an employee’s regularly scheduled duties involve assignments 
to which he commutes daily from his headquarters or residence, we do 
not regard his travel from home and back to perform those regularly 
scheduled duties as an imposition upon his private life significantly 
different than the travel required of an employee in reporting to his 
permanent duty station. For this reason we do not regard Mr. Gamble’s 
travel as overtime hours of work within the meaning of 5 U.S.C. 
5542(b) (2). Moreover as indicated in our decision of June 19, 1972, 
such travel was subject to control (scheduling) even though the event 


giving rise thereto resulted from an event which was not controllable. 
50 Comp. Gen. 674 (1971). 
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We understand that many graders such as Mr. Gamble are required 
to report first to headquarters and from there to travel to their grading 
assignments. Where that requiremgnt is for purposes other than merely 
facilitating their use of Government transportation and is regarded as 
within their regularly scheduled tours of duty, including regularly 
scheduled overtime, or where it is incident to their work, the time in 
travel from his headquarters may be regarded as hours of work. 43 
Comp. Gen. 293 (1963). Similarly, if the employee actually performs 
work while traveling, regardless of whether he reports first to head- 
quarters, the time involved may properly be considered hours of work. 

Your letter also requests reconsideration of the position expressed in 
our letter B—175608 in regard to travel beyond the corporate limits but 
within the metropolitan area of an employee’s duty station as being 
within the purview of the overtime provisions here in question. 

The regulation of the Civil Service Commission Federal Personnel 
Manual Supplement 990-2, book 550, subchapter S1-3, adopts the fol- 
lowing definition of “official duty station” also prescribed in the Stand- 
ardized Government Travel Regulations: 

By official duty station we mean the employee’s designated post of duty, the 
limits of which will be the corporate limits of the city or town in which the 
employee is stationed, but if not stationed in an incorporated city or town, 
the official duty station is the reservation, station, or established area, or, 
for large reservations, the established subdivision thereof, having definite 
boundaries within which the designated post of duty is located. This use is the 
same use of this term as in the Standardized Government Travel Regulations. 

You point out inconsistencies in the application of this definition 
to situations of graders assigned to permanent duty in small corporate 
areas whose temporary duty assignments outside the corporate limits 
involve shorter distances than they ordinarily travel from their homes 
to headquarters. These graders may be entitled to overtime compen- 
sation for their traveltime, while graders permanently assigned to 
posts of duty within large corporate areas may be required to travel 
30 or more miles within those corporate limits and yet be ineligible for 
payment of overtime compensation for that greater distance of travel 
involved. This result, you contend, does not effectuate the purpose of 
section 5542(b) (2) of Title 5, U.S. Code, of compensating employees 
for the imposition that travel for the benefit of the Government makes 
upon their private lives. It is your opinion that a definition of “official 
duty station,” perhaps in terms of a mileage radius, would permit 
the more realistic implementation of the law involved. 

Under the presently prescribed regulation, it is not within an 
agency’s discretion to redefine corporate limits as you have suggested, 
or otherwise to limit entitlement to overtime compensation to travel 
performed beyond a particular radial distance. Inasmuch as a defini- 
tion such as you proposed is a matter for consideration by the Civil 
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Service Commission, we suggest that your recommendation be directed 
to that agency. 

With regard to travel such as Mr. Gamble performs between his 
residence and the plant to which he is assigned, you ask whether your 
agency may properly deny payment of mileage when he reports for 
work outside the corporate limits but near his permanent duty station. 
As indicated in our decision of June 19, 1972, the matter of authorizing 
mileage to an employee for the use of his automobile in connection 
with official travel is discretionary with the agency in which he is 
employed. In view thereof, we see no reason why mileage may not be 
denied in Mr. Gamble’s case or others similar thereto, provided such 
action is not in conflict with regulations of your agency. 

Your final question concerns the payment of per diem to employees 
who are on temporary duty for periods in excess of 10 hours beyond 
the corporate limits, but within the general area, of their permanent 
duty stations. You state. that the Department of Agriculture has pre- 
scribed a per diem rate of “lodging cost plus $10, not to exceed $25” 
which cannot be denied, reduced or adjusted by agencies within the 
Department. That regulation, 7 AR 550(c) (4), provides as follows: 

Per diem for travel of less than 24 hours. Per diem for travel of less than 24 
hours, when authorized under agency regulations, shall be computed in accord- 
ance with Section 6.6d of the Standardized Government Travel Regulations. 
However, when such travel does not require a night’s lodging the per diem rate 
shall be $10.00. 

Paragraph 6.6d of the Standardized Government Travel Regulations, 
referenced in the above regulation, provides as follows: 

d. Computation of basic entitlement. (1) Travel of 24 hours or less. For contin- 
uous travel of 24 hours or less, the travel period will be regarded as commencing 
with the beginning of the travel and ending with its completion, and for each 
6-hour portion of the period, or fraction of such portion, one-fourth of the per 
diem rate for a calendar day will be allowed: Provided, That no per diem will be 
allowed when the travel period is 10 hours or less during the same calendar day, 
except when the travel period is 6 hours or more and begins before 6:00 a.m. or 
terminates after 8:00 p.m. (The proviso does not apply in the case of travel inci- 
dent to a change of official station). 

Paragraph 6.6d, supra, is, in effect, a presumption that when an em- 
ployee travels more than 10 hours he incurs at least some of those ex- 
penses for which per diem is authorized and that one quarter of the 
daily per diem rate for each 6 hours involved is a fair rate of reim- 
bursement for those expenses. 

Also, paragraph 6.3 of the Standardized Government Travel Regu- 
lations provides as follows: 

6.3 Agency responsibility for prescribing individual rates. a. General. It is the 
responsibility of each department and agency to authorize only such per diem 
allowances as are justified by the circumstances affecting the travel. Care should 
be exercised to prevent fixing per diem rates in excess of those required to meet 


the necessary authorized subsistance expenses. To this end, consideration should 
be given to factors which will reduce the expenses of the employees such as: 
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known arrangements at temporary duty locations where lodging and meals may 
be obtained without cost or at prices advantageous to the traveler; established 
cost experience in the localities where lodging and meals will be required; situa- 
tions where special rates for accommodations have been made available for a 
particular meeting or conference; the extent to which the traveler is familiar 
with establishments providing lodging and meals at a lower cost in certain local- 
ities, particularly where repeated travel is involved; and, the use of methods of 
travel where sleeping accommodations will be provided as part of the transporta- 
tion expenses. The specific rules contained in b-e below will be applied in the 
situations covered. 

Regarding your specific inquiry as to whether it is within the ad- 
ministrative discretion of your agency to establish a radius of 25 miles 
from the permanent duty station within which per diem is not payable, 
we have recognized that agencies generally have the authority and the 
responsibility to restrict payment of per diem upon a reasonable basis. 

‘ie . . 
We have no information, however, as to whether the regulations of the 
Department of Agriculture preclude agencies within the Department 
from imposing limitations such as you propose. 


Your questions are answered accordingly. 


[ B-177015 J 


Subsistence—Per Diem—Military Personnel—Departure From 
Permanent Station—Delayed 


An officer of the uniformed services who used his privately owned automobile 
to reach his airport departure point under orders authorizing travel to attend 
a conference, but who is prevented from departing due to adverse weather con- 
ditions and he returned home after an absence of 4 hours, may not be paid per 
diem since paragraph M4205-4a of the Joint Travel Regulations prohibits the 
payment of a per diem allowance for a round trip performed entirely within a 
10-hour period of the same calendar day. However, based on the rationale in 
B-166490, April 23, 1969, relating to a civilian employee, the officer for the use of 
his automobile is entitled to the travel allowance prescribed by paragraph 
M4401-2, item 2, of the regulations, which authorizes mileage for one round trip 
from home to airport, plus parking fees, not to exceed the cost of two taxicab 
fares between those points. 


To R. T. Babbin, Department of the Navy, January 22, 1973: 


Further reference is made to your letter dated March 30, 1972, re- 
ceived in this Office September 11, 1972, in which you request an ad- 
vance decision as to the propriety of payment of the travel claim of 
Commander Lane A. Kispert, USN, 470 32 3827. Your request has 
been assigned PDTATAC Control No. 72-43 by the Per Diem, Travel 
and Transportation Allowance Committee. 

It appears that Commander Kispert was directed to attend a con- 
ference in Washington, D.C. Incident to this travel, he was authorized 
to use a privately owned vehicle for transportation from Brunswick 
to Portland, Maine, and from there continue his travel from Portland 
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to Washington, D.C., via commercial air carrier and return in the 
same manner. 

It appears that Commander Kispert departed NAS Brunswick at 
1000 hours and arrived at Portland at 1130 hours on March 5, 1972. On 
arriving at Portland he learned that the flight to Washington on which 
he was to travel had been canceled because of adverse weather condi- 
tions. He then departed Portland at 1230 for Brunswick arriving there 
at 1400 hours. 

Commander Kispert performed the ordered travel on the next day 
and he was paid per diem and round trip mileage from Brunswick 
to Portland. 

In view of the fact that on March 5, 1972, the officer did not complete 
the travel directed in his orders you question the propriety of the pay- 
ment of per diem in view of paragraph M4204-3b(1) of the Joint 
Travel Regulations (change 223, August 1, 1971), and payment of 
mileage for the travel performed on that day. 

Section 404 of Title 37, U.S. Code, provides that under regulations 
prescribed by the Secretaries concerned, members of the uniformed 
services shall be entitled to receive travel and transportation allow- 
ances for travel performed under competent orders upon a change of 
permanent station, or otherwise, or when away from their designated 
post of duty. 

Paragraph M4205-4a of the Joint Travel Regulations (change 228, 
February 1, 1972) promulgated pursuant to the above-cited section 
provides that a per diem allowance is not authorized for a round trip 
performed entirely within a 10-hour period of the same calendar day. 

Thus, although Commander Kispert was unable to fulfill his tem- 
porary duty assignment due to weather conditions causing the cancel- 
lation of his flight, the fact remains that the period of time away from 
his permanent duty station was only 4 hours. Hence, payment of per 
diem in such circumstances is specifically prohibited under the provi- 
sion of paragraph M4205-4a of the Joint Travel Regulations. In view 
of the above, the provision of paragraph M4204-3b(1) need not be 
considered. See 51 Comp. Gen. 12 (1971). 

Under the provisions of paragraph M4401-2, item 2 of the Joint 
Travel Regulations, a member who actually drives his own automobile 
to an airport, parks it and actually drives it from the airport to his 
home incident to temporary duty travel is entitled to mileage for one 
round trip from home to airport plus the parking fee, not to exceed the 
cost of two taxicab fares between those points. 

While on March 5, 1972, Commander Kispert did not accomplish 
all the travel incident to his temporary duty, it is our view that he is 
entitled to travel allowance under the provisions of paragraph 














454 DECISIONS OF THE COMPTROLLER GENERAL [52 


M4401-2, item 2, since use of his privately owned vehicle was author- 
ized and the temporary duty was not accomplished at that time through 
no fault of his own, but due rather to the weather. The rationale of 
decision B-166490, April 23, 1969, which permitted mileage payment 
to a Government employee in similar circumstances, is for equal ap- 
plication to a military member. 

Accordingly, the travel claim of Commander Kispert and the sup- 
porting papers are returned herewith, payment being authorized in 
accordance with the above. 


[ B-177035 J 


Quarters Allowance—Dependents—Children—Payments That Do 
Not Constitute Support 


An officer of the uniformed services who gave his wife at the time of their divorce 
a promissory note for $1,500 that is being reduced by his mother in the amount 
of $30 per month paid to the father of his former spouse is not entitled, in the 
absence of a definitive court decree requiring child support payments for the son 
born of the marriage, to a basic allowance for quarters for the child who is in the 
custody of his mother since the payments are not support payments and there is 
no showing any part of the monthly payments are used to support the child. 
If the requirements for payment of a quarters allowance cannot be shown for 
the periods the officer received the allowance, the payments are subject to collec- 
tion unless there is for application Public Law 92-458, authorizing waiver of 
certain claims of the United States against members in prescribed circumstances. 


To Lieutenant Colonel J. M. Magaldi, Jr., United States Marine 
Corps, January 23, 1973: 


Further reference is made to your letter dated August 4, 1972, which 
was forwarded here by Headquarters United States Marine Corps 
letter dated September 14, 1972, and supplemented by letter of Octo- 
ber 17, 1972, requesting a decision regarding the propriety of payment 
of a basic allowance for quarters (BAQ) to Captain Robert Carl De- 
lones, 417 58 6682, USMC, on account of his legitimate child residing 
with his former wife, in the circumstances described. Your request has 
been assigned Control No. DO-MC-1164 by the Department of De- 
fense Military Pay and Allowance Committee. 

It appears from the record (as disclosed in Captain Delones’ state- 
ment enclosed with your letter) that in January 1966 the member was 
divorced from Edwina Smith Delones, the mother of his son, Robert 
Shawn Delones. The divorce decree of the Circuit Court, Lauderdale 
County, State of Alabama, dated January 17, 1966, gave custody of 
their minor child to the mother, and stipulated as follows: 
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The second party [Robert Carl Delones] agrees to pay all medical expenses in 
connection with the care of the mother in the birth of the child and in addition 
thereto to pay to the mother a sum of Fifteen Hundred Dollars ($1500.00) in 
cash, which shall be secured by borrowing the same from a local bank. 

It is expressly understood by the parties hereto that both of the parties to this 
agreement are students enrolled in Florence State College, and the payment of 
the aforesaid lump sum constitutes a full and complete satisfaction of all finan- 
cial responsibiity of the second party to the first party and their minor child, 
and the first party hereby releases the second party from all claims of support, 
dower, and alimony for herself and her minor child. 


Captain Delones states that it was agreed between himself and his 
former spouse that the $1,500 would be paid in the form of a promis- 
sory note dated January 14, 1966, payable on demand. 

Thereafter, in October 1968, the member remarried Edwina Smith 
Delones. This marriage terminated in divorce on July 1, 1969. The 
divorce decree (issued by the same court and the same judge as the 
prior divorce), dated July 1, 1969, gave custody of the minor child 
to the mother, and stipulated as follows: 


It is further adjudged and decreed that the matter of child support is specifi- 
cally reserved by the Court for future decree, but alimony is denied. 

With the foregoing as background, the member avers that at the 
time of the second divorce (July 1969), it was agreed, presumably 
verbally, that the divorce settlement would consist of payment of the 
former 1966 promissory note, payable on desired terms of spouse, and 
that the former spouse could request and receive any further child 
support that she deemed necessary. The member states that his former 
spouse requested that he begin payments of $30 per month, starting 
August 1969, towards payment of the 1966 promissory note. 

While the record is not clear on this point, the member further 
states that these payments have been made in the form of personal 
checks from his mother, Vivian I. Delones, to Clarence E. Smith, the 
grandfather of Robert S. Delones, and that Clarence E. Smith places 
said payments into a savings account for Robert to be utilized for child 
support, when required. Clarence E. Smith and the former spouse have 
the option to withdraw funds as desired for support. The member 
states that he reimburses his mother by monthly allotment checks in 
the amount of $325, in order to make the $30 monthly payments and 
whatever other support his former spouse may request. 

Captain Delones contends that he is entitled to payment of BAQ by 
virtue of his legitimate child and states that it is his intention to con- 
tinue the $30 per month payments for an indefinite period of time 
beyond the termination date of the promissory note, 
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You request our decision on whether or not the $30 payments being 
provided by Captain Delones since the first divorce in 1966, and con- 
tinued with the second divorce in 1969, are considered support pay- 
ments so as to entitle the member to receive payment of BAQ on behalf 
of his legitimate child since August 4, 1967, the date of his original 
entry into the Marine Corps. In this connection, you have terminated 
the member’s BAQ, effective May 31, 1971, but have not taken any 
action to recover previous credits of BAQ pending decision by our 
Office. 

In transmitting the matter here, the Head, Disbursing Branch, 
Fiscal Division, U.S. Marine Corps, asks whether payment of pay and 
allowances may continue without deduction of BAQ previously paid 
on the child’s behalf for the periods August 4, 1967, through October 
25, 1968, and July 11, 1969, through May 31, 1971. Basic allowance 
for quarters was paid on behalf of a wife from October 26 through 
November 21, 1968, but no BAQ was paid for the period November 22, 
1968, through July 10, 1968, as Government quarters were assigned. 

Under the pertinent provisions of 37 U.S. Code 403, a member of 
the uniformed services who is entitled to basic pay is entitled to an 
increased basic allowance for quarters for his dependents when not 
assigned to appropriate Government quarters. Substantially similar 
provisions have been contained in the military pay and allowance 
laws since 1922, their basic purpose being to at least partially reim- 
burse the members concerned. for the expense of providing private 
quarters for their dependents, where Government quarters are not 
available, and not to grant the higher allowance as a bonus merely 
for the technical status of being married or a parent. 42 Comp. Gen. 
642, 644 (1963). 

While, under the normal relationship of husband and father, proof 
of dependency is not generally required to establish a right to the 
higher basic quarters allowance on account of a member’s wife or 
child, that general rule, however, is not free from exceptions and has 
not been viewed as applicable in certain cases. With respect to the 
foregoing, paragraph 30236, Department of Defense Military Pay 
and Allowances Entitlements Manual provides, in pertinent part, as 
follows: 

a. Member Absolved From Support Responsibility by Divorce Decree or Court 
Order. BAQ is not payable when a member has been absolved by divorce decree 
or court order from the responsibility of supporting his child or children, and he 


does not contribute to their support. 
* es * ae * * * 
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ec. Divorce Decree or Court Order Silent on Support. A divorce decree or court 
order giving custody of a member’s minor children to the mother, without stating 
that the member is required to support them, does not of itself deprive the 
member of BAQ for the children. This is true regardless of the jurisdiction in 
which the decree was issued or in which the children are domiciled, if it is 
shown that the member contributes to their support. 

The divorce decree of July 1, 1969, did not specifically absolve 
Captain Delones from support responsibility of his child within the 
contemplation of paragraph 30236a, above. However, in stating that 
“the matter of child support is specifically reserved by the Court for 
future decree,” the divorce decree falls within the purview of para- 
graph 30236c, in being silent on the matter of support. This, of itself, 
would not operate to deprive Captain Delones of BAQ on account of 
his child. However, from the facts as submitted, and from the state- 
ments of Captain Delones, it appears that the $30 monthly payments 
being made through his mother to the grandfather of his child, are 
directed towards payment of a $1,500 promissory note to his former 
spouse. Moreover, nothing in the record submitted here shows that any 
part of the $30 monthly payments is actually being utilized for the 
support of his child. In fact, the member’s dependency certificate 
indicates that his former spouse (having custody of his son) has 
remarried, and her address is unknown to him. 

In the circumstances, while Captain Delones may be setting aside 
payment of $30 per month in a fund for his child, it does not appear 
from the present record that any part of this sum is being utilized 
for the support of his child. In view of Captain Delones’ own state- 
ment that the payments are being made toward payment of the 1966 
promissory note, such payments cannot be viewed as support payments 
for his child. See, generally, 23 Comp. Gen. 71 (1948) ; 38 7d 89 (1958) ; 
42 id. 642 (1963) ; and Robey v. United States, 71 Ct. Cl. 561 (1931). 

In the absence of a definitive court decree requiring child support 
payments, and in the absence of a definite showing of the disposition 
of the $30 monthly payments and whether they are being utilized for 
the support of his child, the matter admits of too much doubt to 
authorize crediting the member with increased quarters allowance on 
account of a dependent child. Also, if the foregoing elements cannot 
be shown to apply to prior periods, action should be taken to collect 
payments of increased BAQ paid the member for the periods Au- 
gust 4, 1967, through October 25, 1968, and July 11, 1969, through 
May 31, 1971. 

In this connection, however, there may be for consideration the 
provisions of the act of October 2, 1972, Public Law 92-453, 10 U.S.C. 
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2774, authorizing the waiver of certain claims of the United States 
against members in prescribed circumstances. 
Your question is answered accordingly. 


[ B-176483 J 


Contracts—Specifications—Restrictive—Particular | Make—“Or 


Equal” Product Not Solicited 


The award of a contract for the procurement of a named brand electric siren 
that was negotiated under 10 U.S.C. 2304(a) (10), which authorizes an excep- 
tion to formal advertising when it is impossible to draft adequate specifications, 
to the manufacturer of the brand siren rather than to the low offeror who 
had not been requested to submit a sample for testing was improper where the 
record does not indicate an immediate award was essential or that there was 
insufficient time to qualify an alternate product, and where the use of the 10 
U.S.C. 2804(a) (10) authority was based on the fact it was difficult and not 
impossible to draft adequate specifications, and the request for proposals did 
not advise offerors of the characteristics on which the sirens would be tested 
and evaluated in qualifying alternate products. Future solicitations should 
contain all the information necessary to permit the offer of an equal item. 


To the Director, Defense Supply Agency, January 26, 1973: 


We refer to reports dated August 18 and November 14, 1972, con- 
cerning the protest of Smith & Wesson Electronics Company under 
request for proposals (RFP) DSA 400-72-R-6927, issued by the 
Defense General Supply Center on April 6, 1972, for a requirement of 
electronic sirens, Federal Sign and Signal Corporation part number, 
P15A W/SA-2%. Although the RFP did not solicit sirens on an “or 
equal” basis, it did not specifically exclude alternate products from 
consideration or indicate that award could not be delayed for testing 
and approval of other manufacturers’ sirens. 

The subject procurement was negotiated under the authority of 
10 U.S. Code 2304(a) (10). Armed Services Procurement Regulation 
(ASPR) 3-210.2 (xiii), which implements that statutory authority, 
provides that purchases and contracts may be negotiated “when it is 
impossible to draft, for a solicitation of bids, adequate specifications 
or any other adequately detailed description of the required supplies 
or services.” In this regard, the record shows that on March 17, 1972, 
the contracting officer determined that it was impracticable to obtain 
competition for the sirens by formal advertising, as follows: 


Findings 


The Defense General Supply Center proposes to procure by negotiation 250 
each, FSN 6350-907-8629 Siren, Hlectronic, Federal Sign and Signal Corp P/N 
P15A W/SA-24 as authorized by PR S—48283-2067-OH. The estimated cost of 
the proposed procurement is $32,250.00. 
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The Air Force has stated that the only acceptable item is Federal Sign and 
Signal Corp’s P/N P15A W/SA-24. 

Use of formal advertising for procurement of the above described equipment 
is impracticable because it is impossible to draft, for a solicitation of bids, 
adequate specifications or any other adequately detailed description of the 
equipment. 


Determination 


The proposed contract is for property or services for which it is impracticable 
to obtain competition by formal advertising. 

Four proposals for the requirement were received by the Center on 
April 26, 1972, the closing date for the procurement. Smith & Wesson 
submitted the lowest unit price for the requirement at $98.25 and 
offered to supply its Stephenson-Magnum Part No. 1-004—0061-01, 
for which descriptive literature was included with the offer. The 
second-lowest offeror, Federal Sign and Signal Corporation, offered to 
supply the part shown in the solicitation at $108.00 each. 

On May 2, 1972, the contracting officer requested the Center’s Di- 
rectorate of Technical Operations to evaluate Smith & Wesson’s pro- 
posal. On May 8, 1972, the Director of Technical Operations returned 
the contracting officer’s request without an evaluation. The Director 
told the contracting officer that the procurement item description was 
an “F” coded, sole source procurement; that the military using ac- 
tivity, the San Antonio Air Materiel Area (SAAMA), Department of 
the Air Force, had previously advised DSA that samples of any item 
offered for the specified part would not be evaluated without testing by 
SAAMA; that SAAMA had previously advised Smith & Wesson 
(formerly Stephenson Company) of this testing requirement and, not- 
withstanding such advice, the company had never furnished SAAMA 
with a sample for testing. In view thereof, and inasmuch as Smith & 
Wesson did not submit a test sample with its proposal, the contracting 
officer states that he made an award for the requirement to Federal 
Sign on June 23, 1972. We are further advised that the contractor 
completed shipment of the items on September 8, 1972. 

The record does not indicate that immediate award was essential 
or that there was insufficient time to secure and test a Smith and 
Wesson sample before awarding the contract to the higher offeror. The 
testing procedures at SAAMA for the sirens seem uncomplicated and 
are reported as follows: 

Mr. Ruiz stated there were no specific tests that had to be passed ; that when a 
siren was received it would be completely disassembled and the various compo- 
nents inspected for burrs, sharp edges, workmanship, wiring, ability to withstand 
weathering, hard knocks, vibration and corrosion, etc. The unit was then reas- 
sembled and powered to observe its functioning. If things appeared satisfactory, 


Mr. Ruiz would obtain permission from a security police chief to install the siren 
on one of his vehicles for a period of two to three weeks. Mr. Ruiz would be kept 
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informed as to the performance of the item and if satisfactory, he would then 
notify the manufacturer that its item was qualified. 


Smith & Wesson maintains that neither SAAMA nor DSA requested 
it to submit a sample of its product for testing; that a specification 
should have been prepared for the requirement; and that the award to 
Federal Sign should therefore be canceled. 

The contracting officer states that the Center repeatedly attempted 
to have SAAMA develop a purchase description to permit competitive 
procurement of the siren, as follows: 

On 15 July 1970 this Center’s Director of Technical Operations (Director) 
requested SAAMA to develop a purchase description adequate for competitive 
procurement of the siren * * *. By reply dated 25 August 1971 SAAMA advised 
that the requested purchase description would be forwarded in December 
1971 * * *, In connection with the instant RFP, the Director on 4 May 1972 made 
telephonic inquiry to SAAMA relative to the status of the purchase description 
or specification that SAAMA was to have prepared. In the discussion which 
followed SAAMA advised that none had been prepared * * *. According to 
SAAMA no specification was contemplated for the siren since SAAMA had been 
instructed in a letter from the Department of Defense not to prepare specifica- 
tions for “off the shelf” items * * *. It is understood that SAAMA proposes 


future procurements on the basis of manufacturers’ part numbers with addi- 
tional part numbers being added when SAAMA’s testing is favorably completed. 


In this regard, we are also advised that SAAMA has furnished the 
following reply, dated September 29, 1972, concerning its current 
position on the desirability of developing a purchase description for 


the subject item : 
“Purchase description” will not be developed because of the difficulty of 
covering each and every requirement (tolerances) of each and every source (e.g., 


db output, current output, tone-sound generation circuits, installation bracket, 
and compatibility with 2-way communication set). 


While it is stated that the subject requirement was an “F” coded 
(sole source) item, it is noted that at the time of issuance of the RFP 
another siren, manufactured by R. E. Dietz Company, appears to 
have been qualified by SAAMA. Also, it is apparent that the using 
activity would consider other products for award if samples of such 
other products had passed the qualification testing at the activity. The 
RFP did not, however, advise offerors of the characteristics on which 
the sirens would be tested and evaluated in qualifying alternate 
products. 

Although it is stated that Smith & Wesson was informally advised 
of the testing procedures prior to the closing date for the RFP, we 
do not believe such informal advice constituted an adequate substitute 
for including in the RFP the requirement for samples on alternate 
products and listing the characteristics of the sirens on which the 
testing and evaluation would be conducted. In this regard, ASPR 
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3-501(a) provides that solicitations of proposals shall contain the 
information necessary to enable a prospective offeror to prepare a 
proposal properly, and we fail to see how other prospective offerors, 
including Smith & Wesson, could have intelligently prepared a pro- 
posal without precise, written information as to the standards which 
have to be met for qualifying their products. In furtherance of this 
general requirement, ASPR 3-501(b), paragraph C(x) provides for 
including in a solicitation any requirements for samples or descrip- 
tive literature, and ASPR 3-501(b), paragraph F(i) contemplates 
that the solicitation will contain a description of the needed item in 
sufficient detail to permit full and free competition. 

Concerning Smith & Wesson’s allegation that a specification should 
have been prepared for the procurement, we do not believe that the 
record adequately refutes such contention. SAAMA’s position, as 
stated above, is not that SAAMA cannot develop a purchase descrip- 
tion for the item, but that it would be difficult to do so. As noted previ- 
ously, ASPR 3-210.2 (xiii), which was cited by the contracting officer 
as authority for negotiating the requirement, contemplates impossi- 
bility of drafting adequate specifications or any other adequately 
detailed description of the item as a basis for negotiation, not mere 
difficulty or inconvenience. We do not believe it can be seriously con- 
tended that purchase descriptions and/or specifications have not been 
developed for more complex items than the siren, and entailing much 
more difficulty than that which can be reasonably contemplated by 
SAAMA in preparing a purchase description or specification for 
the siren. We are not persuaded by the material of record that it would 
have been impracticable to develop a purchase description, as set out 
under ASPR 1-1206, for the subject procurement or for additional 
procurements of the item. 

In this connection, it would appear that where the acceptability of 
an item can be decided under test procedures of the type applied by 
SAAMA to the instant item, such test procedures, and/or the accept- 
able test results, could be converted without undue effort into the 
salient characteristics contemplated for an “or equal” purchase 
description by ASPR 1-1206.2(b). Also, since it is noted that there 
were seven previous procurements of the sirens in 1970 and 1971, it 
appears that consideration should be given to whether there will be 
continuing procurements of the item so as to require the preparation 
of Federal and Military specifications for the siren. 

In view of the above conclusions, it is our opinion that the subject 
award to Federal Sign was improperly made. While the completion 
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of the subject contract precludes, for practical considerations, its 
cancellation as sought by Smith & Wesson, we recommend that action 
be taken to insure that future solicitations for this item contain all 
information necessary to permit any bidder to offer an equal item. 

In this connection, we believe it appropriate to call to your attention 
the announced intention of the Center to issue a solicitation for 170 
additional sirens under the authority of ASPR 3-210.2(xiii). Under 
the present circumstances, we are not persuaded that the development 
of a purchase description which would permit competition for the 
items would be either impossible or impracticable. Additionally, we 
question whether the qualification procedure followed by SAAMA on 
these items is not inconsistent with, and prohibited by, the provisions 
of Part 11, paragraph 1, of the ASPR. 

In view thereof, we recommend that the question of developing a 
purchase description for these units be reexamined, and that we be 
advised of the results thereof. 

The files forwarded with the reports of August 18 and November 14 
are returned. 


[ B-176848 J 


Claims—Assignment—“Financing Institutions” Requirement— 
Tax Exempt Bonds Method of Financing 


The rents to be received by the lessor constructing a Social Security Building 
to be leased to the General Services Administration, with an option te purchase 
and assign to the builder the land owned by the Housing Authority of Birming- 
ham, the issuer of bonds to finance the building, may be assigned under the 
Assignment of Claims Act of 1940, as amended, 31 U.S.C. 208, 41 U.S.C. 15, to 
the Birmingham National Bank as agent or trustee of all parties, including 
bondholders, participating in the financing. The bank qualifies as a “financial 
institution” both as a bondholder and in its capacity as trustee for the individual 
bondholders that may not qualify as assignees since the group as a lender of 
money to make the construction of the building possible may be considered a 
financing institution. Also, the conveyance of the land by the lessor to the 
Housing Authority is not an assignment that is prohibited by the act because 
the conveyance will be subject to the lease. 


To Purcell & Nelson, January 26, 1973: 


This is in reply to your letter dated December 6, 1972, relative to 
the proposed financing of the construction of a Social Security Admin- 
istration Building in Birmingham, Alabama, to be leased to the Gen- 
eral Services Administration (GSA) under Lease No. GS-04B-14592 
(Neg.) , dated September 11, 1972. 
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Your letter is written on behalf of the Public Building Authority 
of Birmingham, the purchasers and holders of the bonds it proposes to 
issue, and the Birmingham Trust Nationa] Bank, as trustee for such 
holders. You request an opinion by this Office as to whether a proposed 
assignment of rents complies with, and a conveyance of the land is 
prohibited by the Assignment of Claims Act of 1940, as amended, 31 
U.S. Code 203, 41 U.S.C. 15. We understand that you urgently require 
a decision by this Office in order to facilitate the issuance of certain 
bonds proposed to finance the project. 

The pertinent facts recited in your letter of December 6, 1972, are 
as follows: 


* * * Qn September 11, 1972 the General Services Administration (“GSA’’) 
entered into a Lease Agreement with Franklin L. Haney of Chattanooga, Ten- 
nessee (“the Lessor’), whereby the Lessor agreed to construct the building in 
the Civic Center of Birmingham on land owned by the Housing Authority of 
Birmingham which gave GSA its option to purchase the land, assignable to the 
successful bidder, for the price of $1,300,000. The GSA Lease specifies that the 
building is to contain a total of 450,000 net usable square feet of office and 
related space in accordance with plans and specifications to be approved by 
GSA and that GSA has the option at any time within the first ten years of the 
initial term of the Lease to acquire up to a total of 150,000 additional net usable 
square feet of contiguous space. The Lease requires the Lessor to provide all 
maintenance services to the building other than such services prescribed in the 
Lease to be performed by GSA. The Lease provides for an initial 20-year term 
beginning on August 1, 1974 and may be renewed at the option of GSA for two 
additional terms of ten years each, subject to certain termination rights reserved 
to GSA. The building is to be occupied by the U.S. Social Security Administra- 
tion as its “Birmingham Payment Center.” 

The Authority proposes to finance the construction of the building by issuing 
for sale to the public its 20-year tax-exempt Social Security Administration 
Building Revenue Bonds, Series A (1973), in the aggregate principal amount 
of $17,900,000 under a Trust Indenture with the Birmingham Trust National 
Bank, a national banking association, as Trustee for all parties (including 
bondholders) participating in the financing of the cost of the land, the building 
and the facilities referred to in the Lease. The Authority will also issue and 
sell to the City of Birmingham for $1,300,000 its junior and subordinate Series B 
Bonds (1973), also subject to the Trust Indenture, in the aggregate principal 
amount of $9,500,000. 

Solicitations for Offers AT-2—180 were issued by GSA on March 15, 1972 under 
Section 302(c) (10) of the Federal Property and Administrative Services Act of 
1949 (63 Stat. 377), as amended, for the leasing of the above described land 
and building. In order to induce bidders to submit bids to GSA pursuant to this 
solicitation and on the basis of a building to be constructed on a site within the 
corporate limits of the City of Birmingham, Alabama, the Authority on June 1, 
1972 offered to enter into an agreement with any bona fide bidder for the issu- 
ance of tax-exempt bonds and for the construction of the required building out 
of the proceeds of such bonds. A number of bidders, including the Lessor, sub- 
mitted bids based on tax-exempt bond financing. The Lessor’s bid, simply a 
square-foot annual rental, could not have been made without tax-exempt bond 
financing because the rentals stated in his bid will not provide sufficient revenues 
for debt service on a conventional loan in the required amount. 


* * * 28 * * * 
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When the bonds are issued, sold and delivered by the Authority, the following 
will have taken place or then will be consummated: (1) GSA will reassign its 
option to purchase the land to the Lessor who shall exercise the option and the 
Housing Authority shall convey the land to the Lessor; (2) the deed of con- 
veyance and the Lease will be duly recorded in Jefferson County, Alabama ; 
(8) at the Authority’s request and with the consent of the authorized contracting 
officer, the Lessor will assign the rents due and to become due to the Lessor under 
the Lease to the Birmingham Trust National Bank as Trustee for all parties 
participating in financing; (4) the Lessor will convey the land subject to the 
Lease to the Authority; and (5) the Authority will pledge the land and the 
building with the Trustee to secure the bonds. 

A separate Trust Indenture will require that the Trustee apply the rents 
received by it for the benefit of the following: with respect to the initial 20-year 
term of the Lease (1) payment of principal and interest to the Series A bond- 
holders, including the Trustee who will be a bond purchaser, (2) payment of the 
annual maintenance charges to the Lessor, the Lessor having deposited $250,000 
with the Trustee as security for his performance of such maintenance, (3) pay- 
ment of $15,000 interest annually to the Series B bondholder or bondholders, and 
(4) payment of the remainder of such rents to the Lessor; after the intial term 
of the Lease, and during one or both optional renewal lease periods, (1) payment 
of maintenance charges, (2) payment of principal and interest to the Series B 
bondholder or bondholders, the bonds to be fully paid by December 1, 2000, and 
(3) payment of the remainder of such rents to the City. 


A Government contractor is precluded from unilaterally transfer- 
ring its Government contract to another party wishing to obtain such 
contract (41 U.S.C. 15), and an assignment of accounts receivable from 
the United States can be lawfully accomplished only through compli- 
ance with the Assignment of Claims Act of 1940, as amended, 31 
U.S.C. 203, 41 U.S.C. 15. The latter statute provides, in pertinent part, 
as follows: 


§15. Transfers of contracts; assignments of claims; set-off against assignee. 


No contract or order, or any interest therein, shall be transferred by the party 
to whom such contract or order is given to any other party, and any such transfer 
shall cause the annulment of the contract or order transferred, so far as the 
United States are concerned. All rights of action, however, for any breach of 
such contract by contracting parties, are reserved to the United States. 

The provisions of the preceding paragraph shall not apply in any case in 
which the moneys due or to become due from the United States or from any 
agency or department thereof, under a contract providing for payments aggre- 
gating $1,000 or more, are assigned to a bank, trust company, or other financing 
institution, including any Federal lending agency : Provided, * * *. 3. That unless 
otherwise expressly permitted by such contract any such assignment shall cover 
all amounts payable under such contract and not already paid, shall not be 
made to more than one party, and shall not be subject to further assignment, 
except that any such assignment may be made to one party as agent or trustee 
for two or more parties participating in such financing; * * *. 


The GSA Lease provides, in its General Provisions, as follows: 


8. Assignment of Claims. 


Pursuant to the provisions of the Assignment of Claims Act of 1940, as amended 
(81 U.S.C. 203, 41 U.S.0. 15), if this lease provides for payments aggregating 
$1,000 or more, claims for monies due or to become due the Lessor from the 
Government under this contract may be assigned to a bank, trust company, 
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or other financing institution, including any Federal lending agency, and 
may thereafter be further assigned or reassigned to any such institution. Any 
such assignment or reassignment shall cover all amounts payable under this 
contract and not already paid, and shall not be made to more than one party, 
except that any such assignment or reassignment may be made to one party as 
agent or trustee for two or more parties participating in such financing. Not- 
withstanding any provisions of this contract, payments to an assignee of any 
monies due or to become due under this contract shall not, to the extent provided 
in said Act, as amended, be subject to reduction or set-off. 

You have requested advice as to whether the Birmingham Trust 
National Bank may be regarded as a “financing institution” within 
the meaning of the act or, in the alternative, as trustee for two or 
more parties participating in the financing. You point out that the 
Bank will be a bondholder and in addition will act as trustee for the 
other bondholders. 

So far as concerns the Bank as a bondholder, it clearly qualifies as 
an assignee under the act. In terms of its capacity as trustee for the 
other bondholders we must look to the parties the trustee represents 
because an assignment to a party or parties not eligible under the act 
cannot be validated by the simple expedient of having ineligible 
assignees designate a bank as a trustee for collection. We do not know 
who the individual bondholders will be. However, it is probably fair 
to say that many, as individuals, would not qualify as financing 
institutions under the act. Nevertheless, we have held that a trust 
corpus, together with the trustees, individual, corporate or otherwise, 
having as a function the investing of the assets of the trust, may be 
regarded as a financing institution under the act. 50 Comp. Gen. 613 
(1971). Similarly, we believe that the totality of the bondholders, 
albeit unincorporated, have as a group the function of lending money, 
specifically in this case in order to make it possible for the contractor 
to perform a Government contract, and therefore may be considered 
a financing institution under the act. The assignment may of course 
be made to the Bank as agent or trustee of all of the parties participat- 
ing in the financing. Accordingly, it is our opinion that a valid assign- 
ment of contract payments may be made to the Bank, acting in such a 
capacity. 

You also request our opinion as to whether the conveyance of the 
land by the Lessor to the Authority, subject to the lease, should be 
regarded as the transfer of a contract, which is prohibited by the act. 

It has been recognized that the purposes of the law relative to the 
assignment of contracts with the United States are (1) to secure to the 
Government the personal attention and services of the contractor, (2) 
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to render the party performing the contract liable to punishment for 
fraud or neglect of duty, (3) to prevent parties from acquiring a 
mere speculative interest in a Government contract, and (4) to prevent 
speculators from selling such contracts at a profit to bona fide bidders 
and contractors. See Thompson v. Commissioner of Internal Revenue, 
205 F. 2d 78 (1953) ; Shnitzer, Assignment of Claims Arising Out of 
Government Contracts, 16 Fed. B. J. 376. 

Transfers which do not contravene any of the purposes for the 
prohibition have been regarded as valid, and the Supreme Court has 
held that the prohibition does not embrace a simple lease of real estate, 
under which the Lessor has nothing to do except collect the rent. See 
Freedman’s Savings and Trust Co. v. Shepherd, 127 U.S. 494 (1888). 

In the present case, it does not appear that Mr. Haney, as Lessor, 
will transfer his right to receive rent to the Authority. Further, we 
have noted the document which you submitted here by letter dated 
January 10, 1973, wherein counsel for the Lessor proposes to include 
express language, in the deed from the Lessor to the Authority, to 
the effect that the conveyance is subject to the existing lease to GSA, 
and that Mr. Haney is not thereby released from his obligations under 
the lease to GSA. Under the circumstances, it is our opinion that the 
conveyance to the Authority cannot be regarded as the transfer of a 
contract such as would violate the provisions of 41 U.S.C. 15. 

We trust the foregoing will serve the purpose of your inquiry. 

The documents furnished in connection with our review of this 
matter are returned as requested. 


[ B-177008 J 


Contracts—Negotiation—Competition—Discussion With All 
Offerors—Failure to Discuss 


The failure to call in offerors in the competitive range for detailed discussions 
of specific deficiencies in their proposals, and the requirement that engineers 
have a Bachelor of Science Degree resulted in the award of a contract to other 
than the low offeror at a substantial increase in price to the Government, which 
indicates that the manner and extent of the discussions of proposals with offerors 
in the competitive range were not conducive to obtaining maximum competition. 
One of the primary purposes of conducting negotiations with offerors is to raise 
to an acceptable status those proposals which are capable of being made accept- 
able, and thereby increase competition, and it is incumbent upon Government 
negotiators to be as specific as practical considerations will permit in advising 
offerors of the corrections required in their proposals. Furthermore, the Bachelor 
of Science Degree requirement should be reconsidered before it is included in 
future procurements. 
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To the Secretary of the Navy, January 31, 1973; 


Reference is made to a letter dated October 27, 1972, reference SUP 
02E, from Captain G. G. Dunn, Deputy Commander, Procurement 
Management, Naval Supply Systems Command, furnishing us a re- 
port in connection with a protest by Global Marine Engineering 
Company (Global) against the award of a contract under request for 
proposal N00123-72-R-2869, issued by the U.S. Naval Regional 
Procurement Office, Los Angeles, California. 

Enclosed is a copy of our decision of today to Global. Although 
we have denied the protest we do not believe the record demonstrates 
that the manner and extent of the discussions of proposals with those 
offerors in the competitive range were conducive to obtaining 
maximum competition in the final offers. 

In its comments on the contracting officer’s statement of October 
13, 1972, Global states: 


Further, in the referenced paragraph [paragraph 3] the phrase “... as discussed 
during negotiations .. .” is used. It is respectfully pointed out that the nego- 
tiations conducted with GMEC during the proposal evaluation phase consisted 
of long distance telephone calls from Miss BE. Levenson (Code 085), NRPOLA, 
in which the undersigned was given advanced briefings on the context and 
requirements of forthcoming correspondence requesting additional information. 
GMEC was not given the opportunity to negotiate in conference on any of the 
points considered by the proposal evaluators to be questionable or unresponsive. 
In previous government contract pre-award phases with NRPOLA, NRPO, 
Oakland, and others, Global Marine was invited to participate in conventional 
negotiations. We believe that had negotiations been available under this RFP, 
the proposal evaluation might have produced other results. 


The administrative report furnished this Office does not contain 
memoranda of the telephone conversations between Global and the 
procuring activity; however, there is no indication that the protester 
and other offerors were advised of the specific deficiencies in their 
proposals, such as the inadequacy of a National Certificate for the 
engineers. 

We note that three of the five final proposals were evaluated as 


unacceptable for lack of personnel qualifications. In this connection, 
the contracting officer reports: 


In the final evaluation of revised proposals, other proposers were determined 
to have proposed personnel who lacked the required background for Dlectronics 
Engineer, Electronics Engineer Technician, Senior Electrical and Electronics 
Draftsmen and Electrical and Electronics Draftsmen, the Mechanical, Hlectrical 
and Electronics Engineer, the Senior Electronics Engineer, the Senior Mechanical 
Technician and Draftsman, the Senior Blectrical Draftsman, the Dlectronics 
Draftsman and were disqualified for failure to meet the experience requirements. 


522-985 O - 74 - 32 
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Since one of the primary purposes of conducting negotiations with 
offerors is to raise to an acceptable status those proposals which are 
capable of being made acceptable, and thereby increase competition 
for the procurement, we believe it is incumbent upon Government 
negotiators to be as specific as practical considerations will permit 
in advising offerors of the corrections required in their proposals. In 
view of the substantial difference between the evaluated amounts of 
Global’s offer and the award price ($388,073 v. $635,600), we do not 
find the record persuasive that savings could not have been effected 
in the procurement had those offerors in the competitive range been 
called in for detailed discussions of the defects in their proposals. 

Regarding the administrative position that a British National 
Certificate is not adequate for engineers to be employed in the work, 
the protester states : 


Contrary to the statements of Paragraph 4, GMEC’s protest letter does not 
state that the National Certificate is the equivalent of a Bachelors Degree in 
Engineering. It does state (and we do maintain) that the National Certificate 
is the “technical equivalent” of the Bachelors Degree. It must be pointed out 
that marine engineers educated in Great Britain and possessing degrees no 
higher than the National Certificate hold fully responsible engineering positions 
throughout the U.S. shipbuilding industry. For example, in the Machinery Group 
performing engineering design at National Steel and Shipbuilding Company in 
San Diego there were eight active supervisory and assistant supervisory positions 
during the new construction design phase of the U.S. Navy LST1182 class vessels. 
Of these, three were filled by engineers, including Mr. Brodie, who held degrees 
no higher than the British National Certificate. The LST1182 class ship designs 
were under the technical cognizance of SUPSHIPI1IND and subject to the same 
military design specifications and standards as are the conversion and repair 
designs under the contract discussed here. 

We submit Attachment 1 to demonstrate that Mr. Brodie’s engineering edu- 
cation is technically equivalent, for all practical purposes, to that required for 
the BSME degree awarded by the California State University (CSU) at San 
Diego. CSU at San Diego is widely recognized for its training in practical, or 
applied, engineering, whereas the University of California at San Diego (UCSD) 
emphasizes the sciences rather than applied engineering. UOSD’s undergraduate 
curriculum leads to the Bachelor of Arts degree in Engineering Sciences; the 
BSMBE degree is not available at UCSD. We do not understand why (or how) 
acceptance for admittance into a graduate school, particularly one that does not 
offer the Bachelor of Science degree in Mechanical Engineering, can be con- 
strued to be a meaningful criterion for the capability to prepare engineering 
designs for repairs and alterations to U.S. Navy ships. 


In view of such statement it appears that a review of the require- 
ment for a Bachelor of Science Degree may be warranted before that 
requirement is included as a minimum educational factor for engi- 
neers in any future procurements of this nature. 

The file transmitted with Captain Dunn’s letter of October 27 is 
returned. 
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[ B-176602 ] 


Pay—Retired—Re-Retirement—Recomputation of Retired Pay— 
Cost-of-Living Increases 

Members of the uniformed services initially retired on or before October 1, 1967, 
with retired or retainer pay based on the basic pay rates prescribed in Public Law 
92-129, effective October 1, 1971, who are recalled to active duty and upon re- 
lease from that duty become eligible to the recomputation of their retired or re- 
tainer pay pursuant to 10 U.S.C. 1402(a), are within the purview of 10 U.S.C. 
1401la(e) and entitled to an adjustment of such pay to reflect changes in the Con- 
sumer Price Index, for under the literal terms of section 140la(e) the pay of 
the members may not be less than it would have been had they become entitled to 
retired or retainer pay on September 30, 1971, the effective date of Public Law 
92-129, in view of the intended purpose of 10 U.S.C. 1401la to treat members as 
equal as possible in matters involving Consumer Price Index adjustments and, 
therefore, it would be inconsistent to limit application of section 140la(e) 
“saved pay” provisions to initial retirement formulas only. 


To the Secretary of Defense, February 2, 1973: 


Further reference is made to a letter dated July 21, 1972, from the 
Assistant Secretary of Defense (Comptroller) requesting a decision as 
to whether the provisions of 10 U.S. Code 1401a(e) are applicable to 
members, initially retired on or after October 1, 1967, who are recalled 
to active duty and upon release from that duty become entitled to re- 
compute their retired pay under the provisions of 10 U.S.C. 1402(a). 
A copy of the Department of Defense Military Pay and Allowance 
Committee Action No. 465 setting forth and discussing the question 
was attached. 

The question presented is as follows: 

Are the provisions of section 1401a(e), title 10, United States Code, applicable 


to members, initially retired on or after 1 October 1967, who become entitled 
to recomputation of retired or retainer pay under section 1402(a) of that title? 


Subsection (a) of section 1402, Title 10, U.S. Code, authorizes recom- 
putation of retired or retainer pay for members who serve on active 
duty (other than for training), after becoming entitled to retired or 
retainer pay. The second sentence of footnote 1 to that subsection pro- 
vides that such a member who has been entitled to basic pay for a con- 
tinuous period of at least 2 years at the time of his release from active 
duty, but who has not been entitled to receive basic pay under the rates 
of basic pay in effect upon that release from active duty, for a continu- 
ous period of at least 2 years, may have his retired or retainer pay 
recomputed under the rates of basic pay replaced by those in effect 
upon release from active duty. 

The discussion in the Committee Action states that under the literal 
terms of subsection 1401a(e), the retired or retainer pay of a member 
retired on or after October 1, 1967, whose pay is based on the basic 
pay rates prescribed in Public Law 92-129, 85 Stat. 348, effective 
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October 1, 1971, may not be less than it would have been had he become 
entitled to retired or retainer pay on September 30, 1971, the day be- 
fore the effective date of Public Law 92-129. As pointed out in the 
discussion, subsection 140la(e) makes no distinction as to whether 
the retired or retainer pay is based on those basic pay rates by virtue 
of an initial retirement or whether it is based on those rates through 
the operation of section 1402(a). 

For comparison purposes, the Committee Action points out that 
members who were initially retired on or after June 1, 1971, but before 
October 1, 1971, whose retired or retainer pay was computed under 
the basic pay rates then in effect (Executive Order 11577, effective 
January 1, 1971), became entitled to a 0.6 percent increase (this ad- 
justment became effective June 1, 1971, and represents the percent by 
which the base index of March 1971 exceeded the Consumer Price 
Index for December 1970) under 10 U.S.C. 1401a(d). The entitlement 
to this 0.6 percent increase, however, terminated on October 1, 1971, the 
effective date of new basic pay rates prescribed by Public Law 92-129. 

It was further pointed out that members who were initially retired 
on or after October 1, 1971, but before January 1, 1972, whose retired 
or retainer pay was computed under basic pay rates prescribed by 
Public Law 92-129, but whose basic pay rates were not actually in- 
creased thereby, were entitled to receive the 0.6 percent partial CPI 
increase in retired or retainer pay by virtue of the provisions of 10 
U.S.C. 1401a(e). 

The discussion concludes by saying that since a member retiring 
on September 30, 1971, is entitled to receive a 0.6 percent partial CPI 
increase in such pay and to a full increase at the next CPI adjustment, 
the view is expressed that a member whose retired or retainer pay is 
recomputed under section 1402(a) and based on Public Law 92-129 
basic pay rates, would also be entitled to those increases. In support of 
the view that the provisions of subsection 140la(e) of Title 10 should 
be applicable to section 1402(a) members, the Committee Action cites 
50 Comp. Gen. 232 (1970). 

Subsection (e) of section 1401la of Title 10, U.S. Code, provides in 
pertinent part: 

(e) Notwithstanding subsections (c) and (d), the adjusted retired pay or 
retainer pay of a member or former member of an armed force retired on or 
after October 1, 1967, may not be less than it would have been had he become 
entitled to retired pay or retainer pay * * * on the day before the effective 
date of the rates of monthly basic pay on which his retired pay or retainer pay 
is based. 

In 51 Comp. Gen. 384 (1971), where we cited with approval 50 
Comp. Gen. 232 (1970), we took the position that 10 U.S.C. 1401a(e) 
preserves entitlement to a member, initially retired on or after Octo- 
ber 1, 1971 (but no later than December 31, 1971), whose retired pay 
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is computed based on the basic pay rates prescribed in Public Law 
92-129, to an amount not less than he would have been entitled to 
receive as adjusted retired pay had he retired on September 30, 1971, 
the day before the effective date of the then new basic pay rates. It 
was also said in that decision that: 


Since it has been determined that the rates of basic pay prescribed in Public 
Law 92-129 are the applicable rates for the purpose of adjusted retired pay 
under 10 U.S.C. 140la for members who retire on or after October 1, 1971, and 
since members covered by 10 U.S.C. 1402(a) ame entitled to a partial CPI 
adjustment under 10 U.S.C. 140la(c) and (d) (see 50 Comp. Gen. 232 (1970) ), 
it would be inconsistent to adopt a different rule in recomputing retired or 
retainer pay for section 1402(a) members. It is our view that for the purposes 
of the first sentence of footnote 1 the starting date is October 1, 1971. For pur- 
poses of the second sentence of the footnote the basic pay rates prescribed by 
Public Law 92-129 are the rates in effect at the time of release (on or after 
October 1, 1971) and the rates prescribed by Executive Order 11577 effective 
January 1, 1971, are the rates replaced. 


Thus, in the case of a member, initially retired on or after October 1, 
1967, recalled to active duty and released from such duty on or after 
October 1, 1971, but before January 1, 1972, whose retired pay is 
recomputed under the formula of section 1402(a) and the second 
sentence of footnote 1, such retired pay would be based on the basic 
pay rates which became effective January 1, 1971 (Executive Order 
11577). Additionally, such a member would be entitled to have his 
retired pay increased by the 0.6 percent partial CPI adjustment which 
became effective June 1, 1971 (method b computation, 50 Comp. Gen. 
232 (1970)), upon that release from active duty. 

In light of the holding in 50 Comp. Gen. 232 and 51 éd. 384, cited 
above, and the intended purpose of 10 U.S.C. 1401a to treat members 
as equal as possible in matters involving Consumer Price Index ad- 
justments, it is our view that it would be inconsistent to limit applica- 
tion of subsection 1401la(e) “saved pay” provisions to initial retire- 
ment formulas only. It follows that the provisions of subsection 
140la(e) are applicable to members retired on or after October 1, 
1967, and who thereafter become entitled to recomputation of retired 
or retainer pay under section 1402(a) of Title 10. 

Accordingly, the question is answered in the affirmative. 


[ B-133972 J 


National Guard—Civilian Employees—Technicians—Training 
Duty as Guardsman—Compensation and Leave Status 


A National Guard technician employed under 32 U.S.C. 709, who upon comple- 
tion of a civilian workday departs for 2 weeks full-time training duty as a 
National Guardsman for a course of instruction pursuant to 32 U.S.C. 505, and 
returns home in a military travel status shortly after midnight, reporting to 
his civilian position the same day, is entitled to civilian pay without charge to 
military or civilian leave for the day of departure since the civilian duties were 
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performed by the member before he became subject to military control and the 
performance of military duties, and to civilian compensation for the day he 
reported back to his civilian position at which time he no longer was subject to 
military control, and entitlement to military pay incident to the return travel 
from training is not incompatible to the performance of civilian duties or pay- 
ment therefor after termination of active military training duty. 


Leaves of Absence—Civilians on Military Duty—Leave, Etc., Status 


A National Guard technician who became subject to military control upon 
reporting for full-time training duty to a National Guard School for recruiters 
pursuant to 32 U.S.C. 504 after completion of a civilian workday is entitled 
under the principle in 49 Comp. Gen. 233 to civilian pay without charge to leave 
for the day of reporting, even though he may be entitled to military pay for that 
day. However, since the full-time training duty is active duty under 37 U.S.C. 
204(d), which is incompatible with civilian service, there is no entitlement under 
the rule in 37 Comp. Gen. 255 to civilian pay without charge to the appropriate 
leave—military, annual, or LWOP—for the days subsequent to coming under 
military control, even though the duties of the military assignment were such 
that the member was able to perform civilian duty on those days. 


Pay—Double—Active Duty and Civilian Employment—Reimburse- 
ment Status 


A National Guard technician who after 4 hours of civilian duty takes 4 hours of 
annual leave in order to perform military recruiting under orders issued pursuant 
to 32 U.S.C. 505 may receive 4 hours civilian pay and 4 hours annual leave as well 
as any military compensation which accrues under his orders since civilian com- 
pensation may be paid for the time worked prior to reporting for military duty, 
and a reservist or member of the National Guard may be placed on leave, includ- 
ing annual leave, while performing active or full-time training duty, and if the 
technician wishes to charge his absence to allowable military leave the charge 
must be for 1 day as there is no authority for charging military leave in incre- 
ments of less than 1 day. Since the incompatibility rule should not prevent the 
charging of less than a full 8 hours of annual leave when a civilian employee 
performs services for a part of a day before becoming subject to military control, 
B-152908, December 17, 1963, is modified. 


Compensation—Double—Civilians on Military Duty—National 
Guard Technicians 


A National Guard technician who for a period of 5 days performs 4 hours of 
civilian duty each day followed by active military duty as part of the year 
around training authorized under 32 U.S.C. 503, defined as “training performed 
from time to time throughout the calendar year in varying increments as con- 
trasted to 15 consecutive days,” is entitled to civilian pay without charge to 
leave for the 4 hours worked in a civilian capacity on the day he reported for 
military duty, with a charge of 4 hours annual leave or a full day of military 
leave for the 4 remaining hours of the civilian duty day. In order for the tech- 
nician to receive compensation from both the civilian and military sources, 8 
hours of annual leave or a full day of military leave is chargeable for the balance 
of the 5-day period, since no additional pay would result for the part-time per- 
formance of civilian duties without a charge to leave. 


To the Secretary of Defense, February 5, 1973: 


We refer to the letter dated July 10, 1972, of the Chief, National 
Guard Bureau, Departments of the Army and Air Force, reference 
NGB-TNS, requesting our decision with regard to the pay entitle- 
ment of National Guard Technicians in several situations when both 
civilian duties and active duty with the National Guard are performed 
in one day. 
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As indicated in the submission we held in the final paragraph of 
49 Comp. Gen. 233 at 243 (1969), that a civilian employee who is 
called to active military duty with his National Guard or Military 
Reserve unit after he has completed his civilian duties for the day may 
receive both civilian and military pay for that day without a charge 
to leave in the civilian position. That case involved military duty for 
law enforcement and the military leave provisions covered by 5 U.S. 
Code 6323(c). The question of whether the member’s civilian pay 
should be reduced by the amount of his military pay under the provi- 
sions of 5 U.S.C. 5519 was also considered. It was held that reduction 
of civilian pay was not required because the employee/member had not 
been excused from his civilian duties in order to perform military 
duty nor had he become subject to military control at the time he per- 
formed his civilian duties. The questions now presented by the Chief, 
National Guard Bureau involve active duty military training (for 
which they are entitled to military leave under 5 U.S.C. 6323(a) ) 
performed by civilian technicians of the National Guard and not duty 
to assist in law enforcement. The view is expressed that the same prin- 
ciples should apply to any full-time training duty or active duty on a 
day during which the employee had performed all of the duties of his 
civilian employment. 

The first case presented and the questions concerning it are as 

follows: 
A National Guard Technician employed under 32 U.S.C. 709 completes his ci- 
vilian work day at 1700 hours,.1 July, in Sacramento, California. By Special 
Orders dated 28 June, he has been ordered to two weeks Full Time Training 
Duty (FTTD), as a National Guardsman, to be performed at a course of instruc- 
tion at Fort Eustis, Virginia, under authority 32 U.S.C. 505. Reporting time at 
Fort Eustis is specified as 0800 hours, 2 July. He departs his home in military 
travel status at 1930 hours, 1 July, performs his period of FTTD and returns to 
his home in military travel status, arriving at 0130 hours, 16 July and reports to 
work at his civilian job at 0800 hours the same day. 

Question #1—Is the technician entitled to both civilian and military pay for 
1 July since he had completed his civilian workday prior to entering military 
status? 

Question #2—Is the technician entitled to both civilian and military pay for 
16 July since he had completed his military training prior to 0800 hours and he 
further reported to his civilian job and worked his scheduled tour of duty? 

Question #3—Provided questions one and two are negative, should he have 


been charged appropriate leave (military, annual, LWOP) on 1 and 16 July, 
even though he worked his civilian tour of duty on both days involved? 


The National Guard Technician involved in this case would be en- 
titled to civilian pay without charge to leave (military or annual) for 
July 1 since he performed his civilian duties before he became subject 
to military control and performed duties incident to his military status. 
Having completed all the military training duties required in his or- 
ders he was no longer subject to military control at the time he re- 
ported for civilian duty on July 16. The fact that he may have been 
entitled to military pay for that day for the reason that his return 
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travel from training was not completed until 1 :30 a.m. is not considered 
incompatible with the performance of his civilian duties or the pay- 
ment of civilian compensation for actual work performed after termi- 
nation of his active military training duty. Questions 1 and 2 are 
answered in the affirmative making an answer to Question 3 unnec- 
essary. 

The second case and related questions are as follows: 

A National Guard School for Recruiters is to be held during the period 1 to 3 
March, from 1800 to 2300 hours each day. 32 U.S.C. 504 is cited as the training 
authority and the member attending the school will be in military status (full 
time training duty) and entitled to military pay. He also works his customary 
8 hours on each day in his civilian status, from 0800 to 1700 hours. 

Question #1—Is the technician entitled to both civilian and military pay for 
1, 2, and 3 March since he had completed his civilian workday prior to entering 
military status? 

Question #2—Should he be charged appropriate leave (military, annual, 


LWOP) on each day in question, even though he worked his civilian tour of duty 
on each day involved? 


If the member did not begin training or otherwise become subject to 
military control on March 1 until after he had performed all his civilian 
duties for that day he is entitled under the principle stated in 49 
Comp. Gen. 233 to civilian pay without charge to leave even though 
he may have been entitled to military pay for that day. However, full- 
time training duty as a member of the National Guard is defined as 
active duty in 37 U.S.C. 204(d). The decision in 49 Comp. Gen. 233 
at 243 as discussed above did not totally invalidate the long established 
rule as discussed in 37 Comp. Gen. 255 (1957) that active military duty 
is incompatible with civilian service although it did modify that rule 
to the extent that civilian services are performed before the individual 
first reports for military duty. Since the technician in this example 

yas on active military duty for training from 6 p.m. March 1 until 
11 p.m. March 3 he is not entitled to civilian pay without charge to 
leave for March 2 and 3 even though the duties of his military assign- 
ment were such that he was able to perform his civilian duties on those 
days. In summary, the technician may be paid both civilian and mili- 
tary pay for March 1 without charge to leave but he must be charged 
leave (military, annual, LWOP) for March 2 and 3. Your questions 
are answered accordingly. 

The third case and the questions presented are as follows: 

A National Guard Technician works at his civilian job from 0800 until 1200 
hours and then takes Annual Leave for the balance of the day. He is in receipt of 
Special Orders authorizing FTTD under 32 U.S.C. 505 for recruiting purposes on 
the same day. He proceeds to a High School at 1400 hours where he performs 
recruiting activities and returns home at 1845 hours. 

Question #1—Is the technician entitled to both civilian and military pay since 
he had completed four hours of his regular civilian tour of duty and was granted 
4 hours of annual leave for the remainder of the civilian work day? 

Question #2—If the technician applied for military leave to which he was 


entitled, would he have been charged with 8 hours or 4 hours, since he had com- 
pleted four hours of civilian work tour before entering military status? 
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A technician properly ordered to full-time training duty may re- 
ceive civilian pay for time worked in his civilian capacity prior to the 
time he became subject to military control through reporting for mili- 
tary duty. See answers to Cases 1 and 2. Further, a Reserve or member 
of the National Guard may be placed on leave including annual leave 
from his civilian position while performing active military duty or 
full-time training duty. Specifically the technician in this case may 
receive civilian pay for 4 hours based on time actually worked and 4 
hours annual leave as well as any military compensation which accrues 
under the special orders applicable. However, there is no authority for 
charging military leave in increments of less than one day. B—165619, 
December 31, 1968, copy enclosed. Accordingly, if the technician wishes 
to charge his absence to allowable military leave the charge must be 
for one of the allowable 15 days. 

We recognize that this holding is contrary to the rule stated in 
B-152908, December 17, 1963, in which an employee who began to 
serve a period of active military duty after he had worked 6 hours in 
his civilian position was required to be charged leave, annual or mili- 
tary, for the full day. However, on reconsideration of the matter and 
in view of 49 Comp. Gen. 233 (1969), we believe that the better view 
is that the incompatibility rule should not prevent the charging of 
less than a full 8 hours of annual leave when an employee has ren- 
dered services for a part of such day before becoming subject to mili- 
tary control. The decision B—152908, December 17, 1963, is modified 
accordingly. The same may not be said for military leave under 5 
U.S.C. 6323(a) since that leave is not susceptible of charging in 
amounts less than full days. 

The fourth case and related questions are as follows: 

A National Guard Technician is ordered to perform military duty as part of 
the Year-Round Annual Training under section 508 of title 32 United States 
Code for 5 days, from 20-24 March, Monday thru Friday. The Annual Training 
has been scheduled to provide a military duty day from 1300 to 2200 hours each 
day and will be performed in the immediate vicinity of the technician’s work 
station. The technician performs technician duties each day from 0800 to 1200 
hours and then performs the military duties from 1300 to 2200 hours each day. 
He applies for and is granted 4 hours of annual leave from 1300 to 1700 hours 
each day. 

Question #1—Is the technician entitled to both civilian and military pay since 
he completed four hours of his civilian tour of duty and was granted 4 hours 
annual leave for the remainder of each civilian work day involved? 

Question #2—If the technician applied for military leave to which he was 
entitled, would he have been charged with 8 hours or 4 hours of military leave, 
since he worked 4 hours each day in a civilian status? 

Question #3—Should the technician be allowed to perform civilian work on 
any of the work days involved since he is on five continuous days of military 


duty, even though his military tour of duty does not begin until 13800 hours each 
day? 


Under the provisions of NGR 350-1, paragraph 3d, “Year around 
training” is defined as training performed from time to time through- 
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out the calendar year in varying increments as contrasted to 15 con- 
secutive days. Technicians performing such training duty are ap- 
parently on active duty for the full period of time involved. See 37 
U.S.C. 204(d). In that situation entitlement to civilian pay without 
charge to leave would terminate when the technician first reports for 
military duty and such entitlement would not be restored until his 
period of training was completed. In the case presented we believe that 
the technician should be allowed civilian pay without charge to leave 
for the 4 hours he worked in his civilian capacity on March 20 before 
reporting for military duty. However, annual leave (4 hours) or mili- 
tary leave (full day) would be chargeable for the remaining 4 hours 
that day and 8 hours of annual leave or a full day of military leave 
on each day March 21 through 24 in order for the technician to receive 
compensation from both sources. This is consistent with the answers 
in the third case presented. 

We are aware of nothing which would prevent a technician from 
performing part of his civilian duties while on active military duty 
if such performance was appropriate in view of his military training 
requirements. However, such performance would not result in addi- 
tional pay without the charging of leave as indicated above. The ques- 
tions are answered accordingly. 


[ B-167015 J 


Contracts—Payments—Progress—Suspension—Equal Opportu- 
nity Program Compliance 


Although the suspension of progress payments for violations of the standard 
Equal Opportunity clause in a contract is a sanction which is authorized by sec- 
tion 209(a) (5) of Executive Order 11246, under the regulations of the Depart- 
ment of Labor the final decision for invoking the sanctions referred to in 41 CFR 
60-1.24(c) (3) is for determination only after the contractor has been afforded 
an opportunity for a hearing. Furthermore, even though a contractor’s compli- 
ance or noncompliance with the Equal Opportunity clause is a question of fact, 
41 CFR 60-1.1 specifically excludes equal opportunity matters from determina- 
tion under the Disputes clause, and the determination responsibility therefore 
vests in the Contract Compliance Officer or other officials regularly involved in 
equal opportunity programs. Thus, a contractor’s compliance posture is for con- 
sideration under the regulations and not the Progress Payment clause and prog- 
Tess payments may not be suspended without a hearing. 


To the Acting Director, Office of Federal Contract Compliance, 
February 5, 1973: 


Reference is made to your letter of September 25, 1972, regarding 
sanctions against contractors in case of noncompliance with Executive 
Order 11246, as amended. 

You state that the principal sanctions presently available are con- 
tract cancellation and debarment, but you are now considering the 
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withholding of “progress payments” during the performance of a con- 
tract subject to the Executive order, whenever the contract involved 
includes provisions for progress payments and there appears to be a 
violation of the order. You advise that such progress payments would 
be withheld until such time as the violation is cured, and that the con- 
tractor would not have the right to request a formal hearing regarding 
the propriety of the suspension of his progress payments. 

You point out that 41 CFR 60-1.1 precludes resort to the contract’s 
“Disputes” clause procedures concerning disputes relative to a con- 
tractor’s compliance with his obligations under the Equal Opportunity 
clause, but that the contractor may be notified of the proposed suspen- 
sion by a show cause notice allowing him 30 days “to be heard” on the 
matter. Continued noncompliance would precipitate a notice of pro- 
posed debarment and contract cancellation allowing the contractor an 
opportunity for a full hearing at that time. 

You express your belief that the proposed procedure for suspending 
progress payments, when a contractor is considered to be in violation 
of the Equal Opportunity clause, is authorized by Executive Order 
11246, and is consistent with Federal procurement law principles. 
Regarding the latter contention, you note that paragraph (c) of the 
standard Progress Payment clauses provides for suspension of prog- 
ress payments upon a finding by the contracting officers that the con- 
tractor has breached a material requirement of the contract, and you 
indicate that a revision of those clauses is not required for equal op- 
portunity suspensions of progress payments. You suggest that all that 
is needed is that contracting officers be instructed by their agency head 
to consider compliance with the Equal Opportunity clause in deter- 
mining a contractor’s entitlement to progress payments. You ask for 
our comments regarding the proposed procedures. 

We agree with your position that the suspension of a contractor’s 
progress payments for violations of the standard Equal Opportunity 
clause of his contract is a sanction which is authorized by section 
209(a)(5) of Executive Order 11246, This portion of the order per- 
mits, among other things, suspension of a contract, or a portion thereof, 
in accordance with such rules, regulations or orders as the Secretary 
of Labor may issue or adopt, for failure of the contractor to comply 
with the nondiscrimination provisions of the contract. Pursuant to 
your Department’s regulation which is set out at 41 CFR 60-1.24(e) 
(3), the Director, Office of Federal Contract Compliance, or the agency 
head with the approval of the Director, may impose such sanctions 
as are authorized by the order. These sanctions, as indicated above, 
include the suspension of a “portion” of a contract, and it is our 
opinion that the progress payment provisions of a contract fall within 
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that terminology. However, the same regulation only permits such 
a sanction “If the final decision reached in accordance with the provi- 
sions of section 60-1.26 is that a violation of the equal opportunity 
clause has taken place.” 

Section 60-1.26 pertains to conducting either an informal or formal 
hearing for determining the compliance posture of a contractor with 
the terms of the Equal Opportunity clause of his contract. While 
section 60-1.26 does not specifically refer to orders for suspension of 
a portion of a contract, it seems clear that the regulations contemplate 
that the final decision for invoking the sanctions referred to in section 
60-1.24(c) (3) will be rendered only after the contractor has been 
afforded an opportunity for a hearing. Although you state that under 
section 60-1.28 the contractor may be notified of the proposed suspen- 
sion of progress payments by a show cause notice allowing the con- 
tractor 30 days “to be heard” on the matter, there appears to be no 
basis for imposing sanctions without a hearing so long as the contractor 
makes a timely response to the above cause order. Thus, it is our view 
that the present regulations of the Department of Labor implementing 
Executive Order 11246 do not authorize, without a hearing, the sus- 
pension of a contractor’s progress payments for an indicated violation 
of the Equal Opportunity clause of his contract. Further, it is our 
opinion that a right to a hearing, prior to imposition of such a sanc- 
tion, is conferred upon a contractor by the provisions of the regulations 
and by the inclusion of such regulations by reference thereto in para- 
graph 6 of the Equal Opportunity clause of his contract. 

Concerning the suspension of progress payments under the provi- 
sions of paragraph (c) of the standard Progress Payment clauses, 41 
CFR 1-80.510-1(a) (as distinguished from imposition of a sanction 
under the Equal Opportunity clause), this paragraph permits the 
contracting officer to suspend progress payments whenever he finds, 
upon substantial evidence, that the contractor has failed to comply with 
any material requirement of the contract. A contractor’s compliance 
or noncompliance with material requirements of the Equal Oppor- 
tunity clause of his contract would appear to be a question of fact, 
and the Disputes clause in Government contracts provides that any 
dispute concerning a question of fact arising under the contract which 
is not disposed of by agreement shall be decided by the contracting 
officer. The Disputes clause also provides for the appeal of such a deci- 
sion to the head of the agency, and for the resolution of the appeal 
by the head of the agency, or his duly authorized representative for the 
determination of such appeals, generally, the agency’s Board of Con- 
tract Appeals. There is no indication in the standard Progress Pay- 
ment clauses that the usual procedures for resolving factual disputes 
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are not for application to the decisions made by the contracting officer 
under paragraph (c) of those clauses. 

However, as pointed out in your letter of September 25, disputes 
concerning a contractor’s compliance with his obligations under the 
Equal Opportunity clause of his contract are not resolved under the 
Disputes clause procedures, since 41 CFR 60-1.1 specifically states that 
“The procedures set forth in the regulations in this part govern all 
disputes relative to a contractor’s compliance with his obligations 
under the Equal Opportunity clause regardless of whether or not 
his contract contains a ‘Disputes’ clause.” The procedures in that part 
(60-1) do not indicate that reviews, findings and decisions concerning 
whether a contractor is in compliance with his obligations under the 
tqual Opportunity clause are to be made by the contracting officer. 
Instead, such responsibilities seem to be vested in the Contract Com- 
pliance Officer or other officials regularly involved in equal opportunity 
programs. Thus, since the regulations do not appear to contemplate 
that the contracting officer is to make factual findings and decisions 
regarding a contractor’s equal opportunity compliance posture ; since 
paragraph (c) of the standard Progress Payment clauses pertains only 
to findings and decisions by the contracting officer; and since 41 CFR 
60-1.1 specifically excludes equal opportunity matters from determina- 
tion under the Disputes clause, it is our view that the contractor is 
entitled to have his compliance posture decided under the procedures 
and by the personnel designated in the regulations, rather than by 
the contracting officer under the provisions of the Progress Payment 
clause. 

In view of the foregoing, we conclude that, in the absence of ap- 
propriate amendments to your Department’s regulations (and the 
resulting contract provisions), progress payments may not properly 
be suspended, without a hearing, for noncompliance by the contractor 
with his obligations under the Equal Opportunity clause of his 
contract. 

We will, of course, be glad to discuss or consider your further com- 
ments or suggestions in the matter. 


[ B-174946 J 


Transportation—Household Effects—Limitation on Definition of 
Term 


The term “baggage and household effects” used in 37 U.S.C. 406 to authorize 
transportation incident to a temporary or permanent station change for a 
member of the uniformed services and in the implementing Joint Travel Regu- 
lations, paragraph MS8000-2, a term that does not lend itself to precise definition 
and which has been interpreted to mean in its ordinary and common usage as 
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referring to particular kinds of personal property associated with the home and 
person, may not be redefined to include all personal property associated with 
the home and person which will be accepted and shipped by a carrier at the 
rates established in the appropriate tariffs for household goods on the basis 
of the risk involved in shipping items not covered by regulation since the risk 
is the responsibility of the owner who may purchase insurance if he desires 
greater coverage than normally provided by the carrier. 


To the Secretary of the Navy, February 5, 1973: 


We again refer to letter of December 9, 1971, from the Assistant 
Secretary of the Navy (Manpower and Reserve Affairs), requesting 
a decision whether the term “household goods” as defined in para- 
graph M8000-2 of the Joint Travel Regulations may be redefined to 
include all personal property associated with the home and person 
which will be accepted and shipped by a carrier at the rates established 
in the appropriate tariffs for household goods. The request was 
assigned Control No. PDTATAC No. 71-59 by the Per Diem, Travel 
and Transportation Allowance Committee. 

The Assistant Secretary mentions that 37 U.S. Code 406(b) pro- 
vides that in connection with a change of temporary or permanent 
station a member is entitled to transportation (including packing, 
crating, drayage, temporary storage, and unpacking) of baggage and 
household effects, or reimbursement therefor, within such weight 
allowances as are prescribed by the Secretaries concerned, without 
regard to the comparative costs of the various modes of transportation. 
He says that subsection (c) of that section provides that the allowances 
and transportation authorized by subsection (b) are subject to such 
conditions and limitations, for such grades, ranks and ratings, and to 
and from such places as prescribed by the Secretaries concerned. 

The Assistant Secretary points out that section 406 contains no 
definition of “baggage and household effects,” and that the hearings 
which preceded the enactment of the statute furnish no clue as to the 
specific items to be included in that term. As a result, the definition 
of “household goods” in the Joint Travel Regulations has been 
amended from time to time as a result of decisions of this Office to 
include or exclude certain items. 

The Assistant Secretary says it has been ascertained that a number 
of items which normally would not be considered as “household 
goods,” such as a dog exercise pen consisting of sections of fencing 
and snowmobiles will be accepted and shipped by carriers at the tariff 
rates established for household goods. He also says that by excluding 
certain items from being considered as “household goods” a member 
may have no recourse when such an item is accepted and shipped by 
the carrier and the item is damaged, lost, or stolen while in transit. He 
further says that the proposed revision of the definition of “house- 
hold goods” in the Joint Travel Regulations would reduce consider- 
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ably the need to obtain an advance decision from this Office whether 
an item can or cannot be considered as “household goods.” 

“Baggage and household effects” are general terms, not lending 
themselves to precise definition. The terms vary in scope depending 
upon the context in which they are used. It has been our view, how- 
ever, that in ordinary and usual usage, they refer to particular kinds 
of personal property associated with the home and person. As gen- 
erally understood, the term “household goods” refers to furniture and 
furnishings or equipment used in and about a place of residence for 
the comfort and accommodation of the members of a family. Thus, 
notwithstanding the lack of preciseness of the term, it has long been 
considered that various items, such as boats, airplanes and house- 
trailers do not come within its scope. 44 Comp. Gen. 65 (1964). In 
conformity with that concept paragraph M8000-2 of the Joint Travel 
Regulations is as follows: 


HOUSEHOLD GOODS. The term “household goods,” as used in this volume, 
means furniture and furnishings or equipment, clothing, baggage, personal 
effects, professional books, papers, and equipment under the conditions described 
in subpar. 3, and all other personal property associated with the home and person. 
Also included are spare parts for a privately owned motor vehicle (extra tires 
and wheels, tire chains, tools, battery chargers, accessories, etc.). The term 
“household goods” does not include the following: 
personal baggage when carried free on tickets ; 
privately owned motor vehicle (for overseas shipment see Chapter 11) ; 
trailers, with or without other property ; 
boats ; 
wines and/or liquors ; 
animals not required in the performance of official duties ; 
birds ; 

. groceries and provisions other than those for consumption by the mem- 
ber and his immediate family ; 

9. articles of household goods acquired subsequent to the effective date of 
permanent change-of-station orders except when purchased in the United 
States for shipment to a duty station outside the United States with the 
approval of the appropriate authority of the Service concerned, or when 
they are bona fide replacements of articles which have become inadequate, 
worn out, broken, or unserviceable on or after the effective date of orders 
but prior to the date of release of the bulk of household goods to the trans- 
portation officer or carrier for shipment ; 

10. articles intended directly or indirectly for persons other than the 
member and his immediate family, or articles for sale. 


While the ocean shipment of motor vehicles has been authorized by 
law, the Congress has not otherwise authorized their movement from 
station to station. It is noted that automobiles and motor vehicles in- 
cluding snowmobiles are also specifically excluded from shipment as 
household effects of Department of Defense civilian employees. Para- 
graph C1100, Volume 2, Joint Travel Regulations. Also, a separate 
allowance is authorized by law for the movement of trailers. 37 
U.S.C. 409. 

We do not believe the possibility that the member would have no 
recourse when an item long excluded from “household goods” is 
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shipped and is damaged, lost, or stolen while in transit is a valid reason 
for revision of the regulations to include such items. The risk involved 
in shipping items not covered by the regulations is the responsibility 
of the owner. Presumably he may purchase insurance if he desires 
greater coverage than normally provided by the carrier. 

It is noted that the complete lists of excluded items in paragraph 
C1100, Volume 2, Joint Travel Regulations, and in section 1.2h, Office 
of Management and Budget Circular A-56, Revised, August 17, 1971 
(for civilian employees), closely parallel the exclusions in paragraph 
M8000-2 of the Joint Travel Regulations, quoted above. Thus, the 
regulatory definitions of the respective terms “baggage and household 
effects,” “furniture and household and personal effects” and “house- 
hold goods and personal effects” as used in the various acts covering 
shipment of “personal property” for Government personnel have 
recognized, on the basis of a series of specific determinations over the 
years, that certain items should be excluded. 

In view of the small number of requests we have received in recent 
years for advance decisions as to whether certain items may be shipped 
at Government expense, it would seem that the definitions have not 
generated either undue hardship or significant administrative prob- 
lems. Additionally, the record before us does not support a finding 
that a sufficient in-depth review of the excluded items and the results 
flowing from adoption of the suggested broader definition of “house- 
hold goods” has been made so as to justify a modification at this time. 
However, we recognize that this area is one in which the findings in a 
study thereof may present a basis in support of modifications to the 
existing definitions. We therefore suggest that your agency give con- 
sideration to a more detailed review of this matter, perhaps looking to 
a cooperative undertaking with the General Services Administration, 
the Department of State and our Office. 

Accordingly, the question presented is answered in the negative. 


[ B-176287 J 


Pay—Active Duty—Grade or Rank—Orders Reissued 


A graduate from an Army nursing school on May 28, 1971, discharged from his 
enlisted E-3 status effective August 2, 1971, to accept the commission of second 
lieutenant on August 3, 1971, who was not granted ordinary leave, did not re- 
quest excess leave, and was not in an absent without leave status for the period 
he was at home following his commission and compliance with active duty orders 
dated November 1, 1971—August 12, 1971, orders not having been received—did 
not become entitled to active duty pay and allowances as a second lieutenant 
until the date of necessary compliance with the November 1, 1971, orders. How- 
ever, the member may retain the pay and allowances he drew as a private first 
class E-3 for the period May 29 to October 31, 1971, since participants in the 
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Army Student Nurse Program are retained on active duty for the usually short 
period between graduation and commissioned service, and the member told to 
remain at home considered himself on active duty. 

To Major John T. Donohue, Department of the Army, February 5, 
1973: 


Further reference is made to your letter dated April 10, 1972, 
MEDEW-CF, forwarded to this Office by letter of the Office of the 
Comptroller of the Army dated June 16, 1972, DACA-FIS-PP, re- 
questing a decision as to the entitlement of Second Lieutenant Philip H. 
Runyon, 443-50-0854, USAR, to active duty pay and allowances in 
the grade of private first class, E-3, during the period May 29 to Au- 
gust 2, 1971, and as a second lieutenant, O-1, from August 3 to Oc- 
tober 31, 1971, subsequent to his graduation from nursing school on 
May 28, 1971. The request has been assigned control number DO-—A- 
1160 by the Department of Defense Military Pay and Allowance 
Committee. 

By Special Orders number 795, dated September 28, 1970, issued 
by the Armed Forces Examining and Entrance Station, Oklahoma 
City, Oklahoma, Lieutenant Runyon was ordered to active duty in the 
grade of private first class, E-3, for the purpose of participation in 
the Army Student Nurse Program with an active duty commitment of 
24 months. That order assigned him to Student Detachment, Head- 
quarters, Fourth United States Army with duty station at Hillcrest 
Medical Center School of Nursing, Tulsa, Oklahoma. His home of 
record was shown as Broken Arrow, Oklahoma, which is located 
within 5 miles of Tulsa. 

You indicate that on May 28, 1971, Lieutenant Runyon graduated 
from nursing school and on August 3, 1971, he received his commis- 
sion as second lieutenant in the Army Reserve. 

Letter Orders Number A-08-148, dated August 12, 1971, Head- 
quarters, Fifth United States Army, ordered Lieutenant Runyon from 
his home at Broken Arrow, Oklahoma, to active duty as a second lieu- 
tenant, Army Nurse Corps, from his active status as a private first 
class. Those orders directed him to perform temporary duty at the 
Student Detachment, Medical Field Service School, Brooke Army 
Medical Center, Fort Sam Houston, Texas, for approximately 6 weeks 
to attend the Army Medical Department Officer Basic Course with a 
reporting date of August 18, 1971, and further assigned him to Brooke 
General Hospital, Fort Sam Houston, with a reporting date of Oc- 
tober 7, 1971. It appears Lieutenant Runyon never received those or- 
ders and consequently did not comply with them. Those orders were 
later revoked. 
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Special Orders Number 198 of Headquarters, Fort Sam Houston, 
Texas, dated September 27, 1971, confirmed verbal orders of the com- 
manding officer discharging Lieutenant Runyon from his enlisted 
status effective August 2, 1971, to accept a commission as an officer in 
the Army. 

Letter Orders Number A-11-01 of Headquarters, Fifth United 
States Army, dated November 1, 1971, again ordered Lieutenant Run- 
yon to active duty as a second lieutenant, Army Nurse Corps, from his 
home at Broken Arrow, Oklahoma, directing him to report November 3, 
1971, for temporary duty at the Brooke Army Medical Center to attend 
the Army Medical Department Officer Basic Course with ultimate as- 
signment to the Brooke General Hospital to which he was to report on 
December 27, 1971. Lieutenant Runyon apparently received and com- 
plied with these orders. 

The record includes a statement dated December 7, 1971, by Captain 
John T. Mahan, Assistant Adjutant, Headquarters, Fort Sam Houston, 
Texas, which provides the following facts. When Lieutenant Runyon 
failed to comply with the orders of August 12, 1971, he was telephoned 
by Headquarters, Fort Sam Houston, to determine why he had failed 
to comply. At that time Lieutenant Runyon apparently advised Head- 
quarters that he had not received the orders and he was told that 
Headquarters would have to contact the Surgeon General in Wash- 
ington, D.C., for authority to revoke the orders and request new as- 
signment instructions. Lieutenant Runyon was also advised to take 
‘ordinary and excess leave in the interim. However, in accordance with 
change 4 of Army Regulations 601-19 he was further informed that 
he did not have to take leave unless he so desired. Lieutenant Runyon 
informed Headquarters that he was aware of the regulations and he 
did not desire ordinary or excess leave. Headquarters apparently called 
the Surgeon General’s Office requesting authority to revoke the orders 
of August 12, 1971, and requesting new assignment instructions. The 
Surgeon General’s Office advised Headquarters, Fort Sam Houston, 
that Lieutenan Runyon would be going to the November 3, 1971, Officer 
Basic Course and, accordingly, the orders of August 12, 1971, were 
revoked. 

You indicate that during the period of May 29 to October 31, 1971 
(from the time he completed nursing school until he complied with the 
orders of November 1, 1971), Lieutenant Runyon continued to draw 
pay and allowances as an E-3. You also say that there is no indication 
in Lieutenant Runyon’s personnel file that he was granted ordinary 
or excess leave during that period nor was he considered administra- 
tively absent. However, it was apparently subsequently interpreted 
that Lieutenant Runyon was in an excess leave status during that period 
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and collection action was begun in December 1971 to liquidate the 
overpayment of $1,260.44 at the rate of $50 per month for the pay he 
received during that period. As of March 31, 1972, Lieutenant Runyon 
had paid back $200. 

You have submitted vouchers covering the $200 Lieutenant Runyon 
has refunded as well as for the additional amount due him if he were 
entitled to pay and allowances as a second lieutenant from August 3 to 
October 31, 1971. Since there is no evidence of Lieutenant Runyon’s 
requesting ordinary or excess leave for all or part of that period as pro- 
vided in Army Regulations 601-19, you ask whether he is entitled to 
pay and allowances as a private first class, E-3, from May 29 to 
August 2, 1971, and as a second lieutenant, O-1, from August 3 to 
October 31, 1971. 

The Army Student Nurse Program in which Lieutenant Runyon 
was participating, as outlined in Army Regulations 601-19, is a pro- 
gram designed to procure officers for active duty as professional nurses. 
Under the program selected nursing students at civilian nursing schools 
are enlisted in the Army Reserve and are subsequently ordered to active 
duty with station at their respective schools for the purpose of con- 
tinuing their studies until completion of the educational requirements 
for a diploma or baccalaureate degree in nursing. 

At the earliest date following graduation participants must accom- 
plish a licensure examination in professional nursing, normally in the 
State in which the parent school is located. Then, generally, each par- 
ticipant is obligated to accept, if otherwise eligible, an appointment as 
an Officer in the appropriate grade and serve on active duty under that 
appointment for the period of time determined under the applicable 
regulations. See Army Regulations 601-19, chapter 1, effective Janu- 
ary 15, 1970, and chapter 3, change 2, effective August 20, 1970. 

As you indicate, paragraph 3-2/, change 4, effective May 21, 1971, 
of those regulations provides generally, in part, that administrative 
absence from the vicinity of the school is authorized for such activities 
as attendance at the conferences and lectures in connection with studies, 
and that absences during vacation and holiday periods when the school 
is not in session will not be chargeable as ordinary leave. Subpara- 
graphs 3-2f (3) and (5) provide specifically in part as follows: 

(3) Ordinary leave (AR 630-5) requires prior approval of the commanding 
officer of the organization to which the student is assigned. A student may be 


granted ordinary leave in the amount accrued plus leave acerued during the 
period ordinary leave is taken. 
ok . cS cS * * ok 
(5) As an exception to limitations prescribed in AR 630-5, the commanding 


general of each Army area * * * may grant any necessary periods of excess leave 
under the following circumstances: 


* * * * * * * 
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(ec) Upon graduation from the educational program and prior to reassign- 
ment to a military medical installation. 
(d) Excess leave will be granted only when requested by the service mem- 
ber. The individual will acknowledge that (he) (she) is aware that periods 
of excess leave are without pay and allowances and that no leave is earned or 
accrued during periods of excess leave. [Italic supplied. ] 


Also, in accordance with the provisions of Title 37, U.S. Code, and 
Parts 1 and 3 of the Department of Defense Military Pay and Allow- 
ances Manual, paragraph 3-2a(1) of Army Regulations 601-19, change 
4, provides generally that, except as otherwise provided, all par- 
ticipants in the program are entitled to receive pay and allowances in 
the appropriate grade of Reserves on active duty. 

In this case, Lieutenant Runyon was clearly on active duty as an 
E-3 for the purposes of receiving pay and allowances through the date 
of his graduation, May 28, 1971. After graduation presumably he 
prepared for and took the State nursing licensure examination as is 
required by Army Regulations 601-19. It appears that Lieutenant 
Runyon failed to receive the orders of August 12, 1971, through no 
fault of his own nor does he appear to have had prior notice of those 
orders which, therefore, never became effective. See 27 Comp. Gen. 176 
(1947), 43 zd. 833 (1964), and Army Regulations 310-10, paragraphs 
1-2 b and c. Also during the period in question he apparently remained 
at or near his duty station, Hillcrest Medical Center School of Nursing, 
and was available to receive further orders or instructions, which he 
did. 

Apparently at no time during the period of May 29 through 
October 31, 1971, did he request ordinary or excess leave. In fact, it is 
stated that he specifically advised Headquarters, Fort Sam Houston, 
that he did not wish to take such leave. Since the applicable regulations 
clearly provide that excess leave will be granted only when requested 
by the service member, which is in accordance with the decisions of this 
Office to the same effect, it appears that Lieutenant Runyon was not 
in an excess leave status during the period May 29 through October 31, 
1971. See B-136919, September 17, 1958, and 46 Comp. Gen. 261 (1966). 
There is also no indication that he was considered absent without leave 
during that period. 

While Lieutenant Runyon received his commission as a second lieu- 
tenant on August 3, 1971, he did not receive orders directing him to 
perform active duty in that capacity until he received the orders of 
November 1, 1971. Since, as a general rule, a Reserve member is not 
entitled to active duty pay and allowances until the date of necessary 
compliance with orders directing him to perform active duty, it is our 
view that Lieutenant Runyon did not become entitled to active duty 
pay and allowances as a second lieutenant until the date of necessary 
compliance with the orders of November 1, 1971. See Department of 
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Defense Military Pay and Allowances Entitlements Manual, para- 
graphs 10201, 10241, and Table 1-2-1, Rule 7. 

While we recognize that the orders dated September 27, 1971, con- 
firmed purported verbal orders of August 2, 1971, discharging the 
member from his enlisted status, presumably those orders were issued 
on the assumption that the member actually entered on active duty in 
his officer status when he was commissioned effective August 3, 1971. 
As indicated above, the member may not be considered as being on 
active duty as an officer for pay and allowance purposes prior to 
November 1, 1971. 

The applicable regulations and our informal inquiries establish 
that it was the general practice to retain participants in the Army 
Student Nurse Program on active duty during the usually short period 
between their graduation from nursing school and the commencement 
of their active duty as officers. It also appears from the record that 
the member in this case considered himself on active duty and com- 
plied with the instructions of his superiors who also apparently con- 
sidered him on active duty since he was requested to take leave, paid 
active duty pay and allowances as an enlisted man, and apparently 
told to remain at home to await further orders. 

Therefore, while the member is not entitled to pay and allowances 
as a second lieutenant until November 1, 1971, we would not question 
the active duty pay and allowances paid to him as a private first class, 
E-3, during the period May 29 to October 31, 1971. 

Accordingly, no further collection action need be taken against the 
member and, if otherwise correct, payment may be made on the 
voucher, returned herewith, covering the amount of $200 collected 
from him through March 31, 1972, for pay he received as an E-3 dur- 
ing the period in question. Since he is not entitled to pay and allow- 
ances as a second lieutenant prior to November 1, 1971, the voucher 
covering his claim for such payments will be retained here. 


[ B-177053 J 


Uniforms—Military Personnel—Damage, Loss, Ete., of Uniforms— 
Deceased Personnel 


The value of military clothing lost at the same time a member of the uniformed 
services lost his life when his housetrailer was destroyed in a flood may not be 
paid to the heirs or legal representatives of the member since 37 U.S.C. 418 and 
implementing regulations prescribe that a claim for the loss, damage, or destruc- 
tion of personal clothing is a personal right and on the basis of the rationale 
in 26 Comp. Gen. 613, the right does not extend beyond the life of the bene- 
ficiary. Although the claim for the clothing is cognizable under both 31 U.S.C. 
241 and 37 U.S.C. 418, the jurisdiction of claims under 31 U.S.C. 241 is vested in 
the appropriate Secretary and limited to losses occurring in Government-assigned 
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quarters, even though claim may be made by a survivor, and under 37 U.S.C. 418, 
which relates to clothing furnished in kind or a monetary loss, the claim for a 
loss is personal to the member sustaining the loss. 


To Second Lieutenant L. R. Moore, Department of the Air Force, 


February 5, 1973: 

Further reference is made to your letter dated August 7, 1972, re- 
ceived here September 19, 1972, in which you request an advance 
decision as to the propriety of payment on a voucher in the amount 
of $214.34 representing the value of lost clothing of a deceased mem- 
ber. Your submission has been assigned Air Force Request No. DO- 
AF-1169 by the Department of Defense Military Pay and Allowance 
Committee. 

In your letter you indicate that a claim for military clothing lost 
during the flood at Rapid City, South Dakota, June 10, 1972, has 
been presented by a Summary Courts Officer on behalf of Sergeant 
Brand T. Towner, USAF, who died on June 10, 1972. 

Enclosed with your request is a statement by the deceased member’s 
widow, Mrs. Sherylyn J. Towner, as to what transpired in the early 
morning hours on June 10, 1972. Mrs. Towner indicates that she and 
her husband, who was stationed at Ellsworth Air Force Base, South 
Dakota, resided in a rental trailer in a private trailer court, and that 
his military clothing was kept there. As a result of the flood, the 
trailer was struck by another trailer which was floating and the trailer 
they lived in subsequently began floating in the water and struck a 
bridge. She states that her husband had been standing in the door 
of the trailer. When the trailer hit the bridge the top of the trailer 
was torn off and she was thrown into the water. She says that she 
never saw her husband alive again after the trailer struck the bridge. 
It is indicated that his body was later recovered and identified by 
Air Force authorities. 

Under the provisions of Air Force Manual 67-1, Volume 1, Chap- 
ter 2, paragraph 75, claims may be filed for the replacement of lost or 
damaged clothing. Under subparagraph a(5) of the manual, provi- 
sion is made for losses resulting from an act of God. It is also pro- 
vided in that subparagraph that each claim will be based on its own 
merit as revealed by investigation and that the base commander will 
render the final decision on claims resulting from acts of God. You 
indicate that the claim has been approved by the designee of the base 
commander. 

Under the provisions of subparagraph 75b, AFM 67-1, claims must 
be complete and fully substantiated by the airman, who must be on 
active duty in the Air Force or a Reserve airman on pay status duty. 





| 
| 





Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 489 


It is also provided that the claimant’s status (temporary duty, travel, 
leave or off duty, etc.) will not be the determining factor in the con- 
sideration of claims. 

Doubt as to the validity of the claim arises, you say, because the 
member died on the date of loss and was therefore no longer on 
active duty. 

Under the provisions of 31 U.S. Code 241 the Secretary of a military 
Department is authorized to settle claim¢ for the loss or damage to 
personal property of members of the uniformed services sustained 
incident to their service. Exclusive jurisdiction for the settlement of 
such claims is vested in the Secretary concerned or his designee. Under 
the provisions of subsection 241(b) (2) such claims may be made by 
the survivor of a person eligible to claim under 31 U.S.C. 241, if 
such person is deceased. 

Under the provisions of 31 U.S.C. 241(c) (2), however, a claim 
under this section may be allowed only if the damage or loss to the 
property did not occur at quarters occupied by the claimant within 
the fifty States or the District of Columbia that were not assigned 
to him or otherwise provided in kind by the United States. 

It appears that a claim for personal clothing items of a uniform 
is cognizable under the provisions of 31 U.S.C. 241. (Air Force 
Manual 112-1, table 6-2.) However, that table indicates that although 
such a claim is cognizable under that regulation, it is not payable under 
that regulation and refers to AFM 67-1. In view of this it appears 
that such a claim is cognizable under both 31 U.S.C. 241, and regula- 
tions issued pursuant to 37 U.S.C. 418 relating generally to clothing 
furnished in kind or a monetary allowance in lieu thereof. 

While the information before us is insufficient for us to make a 
determination as to whether the claim is cognizable under the provi- 
sions of 31 U.S.C. 241, it appears that 31 U.S.C. 241(c) (2) would 
preclude recovery in this case. There is also for consideration whether 
such loss may be considered as incident to service. In any event, juris- 
diction over a claim under 31 U.S.C. 241 is vested exclusively in the 
Secretary of the Department as noted above. 

Therefore, it must be assumed that this claim is for consideration 
solely under the provisions of 37 U.S.C. 418 and the regulations issued 
pursuant thereto, rather than 31 U.S.C. 241. 

Section 418, Title 87, U.S. Code, authorizes the President to pre- 
scribe the quantity and kind of clothing to be furnished annually to 
an enlisted member of the Armed Forces and to prescribe the amount 
of cash allowance to be paid to such a member if clothing is not fur- 
nished to him. The President, by Executive Order 10113, February 24, 
1950, delegated the authority vested in the President to the Secretary 
of Defense with regard to clothing allowances for enlisted personnel. 
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Department of Defense Directive 1338.5, June 25, 1962, was issued 
. pursuant to the delegation of authority contained in Executive Order 
10113. Generally, the Directive sets forth the policies and regulations 
for the Clothing Monetary Allowance System. 

Under the Clothing Monetary Allowance System an initial allow- 
ance is credited to enlisted members against which initial issues are 
debited and thereafter a maintenance allowance is paid to the mem- 
ber for maintenance and repair periodically under regulations pre- 
scribed by the Secretary concerned. 

Section V.A. 9 of the Directive provides that when individual 
clothing items of a member are lost, damaged, destroyed, abandoned, 
captured or otherwise rendered unserviceable incident to service and 
such loss was not caused by any fault or negligence on the part of the 
member concerned, the member will be compensated therefor in ac- 
cordance with procedures prescribed by the Secretary of the military 
Department concerned. Paragraph 30541 of the Department of De- 
fense Military Pay and Allowances Entitlements Manual contains 
similar provisions. The regulations referred to in your letter were 
promulgated pursuant to this authority. 

Section 418, Title 37, U.S. Code, the Department of Defense Direc- 
tive, and the Air Force Manual make no provision for claims for lost 
clothing of deceased members. However, it is indicated that claims for 
lost clothing are to be considered as personal to the member sustaining 
the loss. As you note the regulations provide that the member may 
submit the claim and, also, no provision is made for the submission 
of a claim upon his death. 

In our decision, 26 Comp. Gen. 613 (1947), there was considered a 
claim under the Military Personnel Claims Act of 1945, Ch. 135, 59 
Stat. 225, 31 U.S.C. 223e, which provided for claims by military per- 
sonnel for the loss or destruction of personal property incident to 
service under certain circumstances. In that decision a claim for com- 
pensation was submitted by the mother of a deceased member of the 
Navy whose personal property was lost at the same time he lost his 
life. We pointed out that the right to reimbursement under that act 
was a statutory right intended primarily for the personal benefit of 
members of the Armed Forces, and ordinarily such a personal right is 
not regarded as extending beyond the life of the beneficiary, unless 
the statute expressly so provides. 

While in this case we are not dealing with a specific statute such as 
the Military Personnel Claims Act of 1945, we believe the rationale 
applied in 26 Comp. Gen. 613 to be applicable to this case when no 
specific provision of law or regulation exists authorizing the submis- 
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sion of claims for lost or destroyed items of personal military cloth- 
ing of deceased members. 

There appears to be little doubt that the regulations promulgated 
pursuant to the broad grant of authority in 37 U.S.C. 418 were in- 
tended, insofar as the loss, damage, or destruction of personal cloth- 
ing items of members of the uniformed service incident to service is 
concerned, to grant a personal right to the member to compensation 
for such losses. Hence, it is our view that when a member dies prior 
to or simultaneously with the loss of the personal clothing items, no 
right to compensation vested in him could be extended to his heirs or 
legal representatives. 

Accordingly, payment is not authorized and the voucher will be 
retained here. 


[ B-177230 J 


Compensation—Overtime—Traveltime—Performance of Work 
Status 


The time spent by an employee after his normally scheduled duty hours in taking 
care of a Government vehicle which broke down while in use by him is not com- 
pensable as overtime under 5 U.S.C. 5542(b) (2) (B), even though the employee 
took steps to protect the vehicle beyond the standard established by GSA resu- 
lation (41 CFR 101-39.701). The fact that the employee was required to do 
more than mere driving and incidental care of the vehicle does not consitute 
“the performance of work while traveling,’ nor did the responsibility placed 
on the employee under the GSA regulation require him to take additional steps 
to protect the vehicle. Therefore, the time and effort expended by the em- 
ployee that was beyond the standard of care required under the regulation to 
protect the vehicle entrusted te him is not compensable as work and does not 
provide a basis for payment of premium compensation. 


To the Administrator, Federal Aviation Administration, February 6, 
1973: 


We refer to a letter dated October 4, 1972, from Mr. George U. Car- 
neal, Jr., General Counsel of the Federal Aviation Administration, re- 
questing our opinion as to whether time spent by Mr. Kenneth F. 
Freeman, an employee of the Federal Aviation Administration 
(FAA), after his normally scheduled duty hours, in taking care of 
a Government vehicle which broke down while in use by him is com- 
pensable as overtime under 5 U.S. Code 5542(b) (2) (B) or any other 
provision of law. 

The letter of October 4, 1972, stated that: 

Mr. Kenneth F. Freeman, employed by FAA as a Fixed Industrial Equipment 
Mechanic, was returning to his Tulsa, Oklahom official duty station via the 
Tulsa-Maskogee Turnpike at about 6:00 p.m. on 2 September 1971 in a GSA 
vehicle, when he noticed a low voltage problem. He stopped the car, and, after 
checking, found that the alternator on the vehicle had given out. Being unable 


to restart the vehicle, Mr. Freeman hired a man to take him to Webber Falls, 
Oklahoma, a distance of six miles, to secure jumper cables and to return him 
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to the ailing vehicle. After restarting the vehicle with the aid of the jumper 
cables, Mr. Freeman drove as far as Broken Arrow, Oklahoma, before it got too 
dark for driving without headlights. (Since the alternator was not working, the 
exhausted battery could not supply current for the headlights.) Mr. Freeman then 
contacted the GSA Motor Pool Chief, who drove him to his official station, arriv- 
ing by 10:15 p.m. that evening. Mr. Freeman’s normal tour of duty is 8:30 a.m. 
to 5:00 p.m. Monday through Friday. 


It is the view of your General Counsel that Mr. Freeman’s actions 
after the malfunctioning of the car constituted “work while traveling” 
within 5 U.S.C. 5542 which states in pertinent part as follows: 


§ 5542. Overtime rates; computation. 


(a) Hours of work officially ordered or approved in excess of 40 hours in an 
administrative workweek, or * * * in excess of 8 hours in a day, performed 
by an employee are overtime work and shall be paid for, except as otherwise 
provided by this subchapter, at the following rates : 





a + * * * * * 
(b) For the purpose of this subchapter— 
aa * bd J * * * 


(2) time spent in a travel status away from the official-duty station of an 
employee is not hours of employment unless— 
& * K * * a * 


(B) the travel (i) involves the performance of work while traveling, 
(ii) is incident to travel that involves the performance of work while 
traveling, (iii) is carried out under arduous conditions, or (iv) results 
from an event which could not be scheduled or controlled administra- 
tively. [Italic supplied.] 


In our decision of May 11, 1972, 51 Comp. Gen. 727, copy enclosed, 
this Office presented a detailed analysis of the scope and import of 
5 U.S.C. 5542. Applying the principles contained in that decision, it 
does not appear that Mr. Freeman would be entitled to overtime com- 
pensation under the authority of 5 U.S.C. 5542, supra. 

It is recognized by your General Counsel in the submission of the 
question that driving and incidental care of a vehicle in working order 
during nonduty hours has never been held to constitute “the perform- 
ance of work while traveling.” However, it is urged that in view of the 
provisions of the GSA regulations quoted below, 41 CFR 101-39.701, 
that Mr. Freeman under the circumstances involved was required to 
do more than mere driving and incidental care and, accordingly, should 
be considered as performing work while traveling. 

The regulation provides: 


§ 101-39.701 General. 


Any official or employee issued a motor vehicle from a motor pool system shall 
be responsible for exercising reasonable diligence in the care of the vehicle at 
all times. Failure to take proper care of a vehicle may be considered as justifica- 
cation for refusal of further vehicle issuance to such official or employee after 
reasonable notice to the head of the local activity concerned. 


It is our view that the responsibility placed upon the user of a Gov- 
ernment vehicle by the above-quoted regulatory provision does not 
require the user to do more than take those reasonable steps needed to 
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insure protection of the vehicle when an operational difficulty occurs. 
These reasonable steps would entail notifying the proper authorities 
of the problem encountered, returning the vehicle to a motor pool or, if 
not feasible, either taking it to an approved repair shop or leaving it 
at the side of the road protected from oncoming traffic. 

While it may be asserted that the additional steps taken by Mr. 
Freeman were reasonable (for example, hiring an individual to take 
him to a nearby town to procure jumper cables and return to the ve- 
hicle) and would be appropriate for consideration in connection with 
payments of per diem, it nevertheless remains that such actions were 
beyond those required by the cognizant regulations. Cf. 42 Comp. Gen. 
436 (1963). 

Insofar as 41 CFR 101-89.701 is concerned, we feel that a provision, 
such as here involved, which was promulgated to establish a standard 
of care for the use of Government vehicles, cannot be translated into 
a basis for providing premium compensation to employees who take 
additional steps to protect a vehicle entrusted to their custody. In 
cases such as here involved, the employee’s obligation to the Govern- 
ment is fulfilled when those basic precautionary actions, described 
above, have been taken. The time and effort expended by an employee 
in the pursuit of measures not so required is not deemed as being com- 
pensable as work. 

In view of the foregoing we perceive no basis upon which Mr. Free- 
man is entitled to overtime compensation as a result of the circum- 
stance hereinabove described. 


[ B-177478 J 


Officers and Employees—Death or Injury—Liability of Govern- 
ment—Employee on Temporary Duty 


The widow of an employee who died while on temporary duty away from his 
official station may be paid, pursuant to Executive Order 8557, as amended by 
Office of Management and Budget (OMB) Circular A—92, issued under the au- 
thority of 5 U.S.C. 5742, the cost of preparing the remains, limited to $250, the 
charges incurred for transporting the remains, including the cost of an outside 
shipping case, and the preparation of the casket for shipment, as well as the cost 
of necessary copies of the death certificate incident to the transportation of 
remains, notwithstanding the employee was not on authorized leave without pay. 
However, there is no authority to return the deceased employee's privately owned 
automobile to his home, and in accordance with OMB Circular No. A-7, per 
diem for the period the employee was absent without leave is not payable unless 
the absence was due to illness or injury and not to the employee’s misconduct. 


To Steve F. Heller, United States Department of Agriculture, 
February 6, 1973: 


We refer to your letter of October 27, 1972, by which you request our 
advance decision as to whether you may certify for payment the en- 
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closed voucher to pay Mrs. Mary McGuire certain amounts incident to 
the death of her husband, Richard J. McGuire, Jr., an employee of the 
Agricultural Marketing Service, while he was on temporary duty away 
from his official station. 

Mr. McGuire, whose official station was apparently in Newark, New 
Jersey, was detailed to the agency’s office in Chicago, Illinois, begin- 
ning on Monday, July 24, 1972. The following Monday, July 21, he 
failed to report for work having been detained by the police on a 
charge of intoxication. Although Mr. McGuire was released from 
custody early on Tuesday, August 1, he did not report for work and all 
attempts to find him were unsuccessful until it was learned that he had 
been found dead by his landlady on the morning of August 18. During 
the period of his absence from July 31 to August 18, Mr. McGuire was 
considered to be absent without leave. 

The voucher presented represents reimbursement for per diem at the 
rate of $13 from July 31 through August 17; charges for preparation 
of the employee’s body for burial, transportation thereof to his official 
station, death certificates, and the cost of shipping the employee’s 
privately owned automobile from Chicago to his home in New Jersey. 
The total amount involved is $804.23. 

Regarding the costs which were incurred as a result of the em- 
ployee’s death while on temporary duty, Executive Order 8557, as 
amended by Bureau of the Budget (now Office of Management and 
Budget) Circular No. A-92, February 13, 1969, issued under the au- 
thority of 5 U.S. Code 5742 and prior legislation from which that sec- 
tion was derived, provides authority for payment by the Government 
of certain expenses when an employee dies while on temporary duty. 
Subsection (d) of such provision of law specifically states that the 
benefits thereof shall not be denied because the deceased was tempo- 
rarily absent from duty when death occurred. We have recognized 
that absence in an authorized leave-without-pay status does not defeat 
eligibility under the law and regulations in question. 43 Comp. Gen. 
128 (1963). While the employee here was not on authorized leave 
without pay, we do not believe that any distinction is warranted under 
the wording of the statutory provisions above. It appears, therefore, 
that reimbursement in accordance with Executive Order 8557, as 
amended, is authorized. Under the provision of such Executive order, 
as amended, and Circular No. A-92, the Government’s payment for 
preparation of remains is limited to $250. Thus, only that part of the 
$350 charged for those services is reimbursable. Section 4 of the Execu- 
tive order authorizes reimbursement of charges for transporting the 
remains including the cost of an “outside case for shipment” and 
preparation of the casket for shipment. Under that section the ship- 
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; ping charges of $103.23 and the $30 “C.M.A.S.” charge—a charge by 
the CMAS company for rental of padding to protect the casket and 
prepare it for air shipment—would be allowable if otherwise correct. 
The cost of copies of the death certificate, $7, would «iso be reimbursa- 
ble to the extent such certificates were necessary in connection with 
transportation of the remains. 

Executive Order 8557 does not authorize reimbursement of the cost 
of returning the employee’s privately owned automobile to his home 
at his official station and we are not aware of any other authority for 
reimbursement of that cost. Accordingly, the $80 claimed for that 
service may noi be allowed. 

The reimbursement of per diem for the period the employee was 
absent without leave must also be disallowed under the provisions of 
section 6.5 of Office of Management and Budget Circular No. A-7, 
revised August 17, 1971, unless it is determined by proper authorities 
in your agency that the employee’s absence resulted from illness or 
injury not due to the employee’s own misconduct. See section 6.5b of 
the cited regulation. Since you have provided no information as to the 
reason for Mr. McGuire’s absence from work from August 1 through 
August 17 or the circumstances surrounding his death, we are unable 
to determine whether per diem would be allowable for that period. 

Action on the voucher presented, which is returned herewith to- 
gether with supporting papers, should be in accordance with the above. 


a 


ET ET re 


[ B-177596 J 


Fees—Membership—Employee v. Agency 


The annual dues an employee is required to pay for membership in a professional 
organization is not reimbursable to the employee, even though a savings would 
accrue to the Government from reduced subscription rates, and notwithstanding 
the Government would benefit from the employee’s development as a result of 
the membership, since 5 U.S.C. 5946 prohibits the use of appropriated funds for 
the payment of membership fees or dues of officers and employees of the Gov- 
ernment as individuals, except as authorized by specific appropriation, by ex- 
press terms in a general appropriation, or in connection with employee training 
pursuant to 5 U.S.C. 4109 and 4110. However, the agency is not precluded by 
5 U.S.C. 5946 from becoming a member and paying the required dues if it is 
administratively determined to be necessary in carrying out authorized agency 
activities. 


To Carl E. Fanucci, United States Department of Justice, Feb- 
ruary 6, 1973: 


Your letter of December 1, 1972, requests in effect, our decision as 
to whether you may certify for payment a voucher in the amount of 
$35 in favor of Mr. Charles Gaskin to reimburse him for the annual 
dues he is required to pay for his membership in the Institute of Elec- 
trical and Electronic Engineers, Inc. (IEEE). Mr. Gaskin is an elec- 
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tronics engineer employed by the Bureau of Narcotics and Dangerous 
Drugs (BNDD), Department of Justice. 

You state that as a result of this employee’s membership in IEEE 
the six IEEE publications subscribed to by the BNDD library are 
purchased at a reduced rate with an annual savings of $153 (based on 
subscription cost of $41 with his membership). If BNDD paid the 
membership dues, the net annual savings to the Government would be 
$118 ($153 less $35 annual dues). You also state that IEEE member- 
ship contributes to employee development and consequently benefits 
BNDD. 

Section 5946, Title 5, U.S. Code, prohibits the use of appropriated 
funds for payment of membership fees or dues of officers or employees 
of the Government as individuals, except as authorized by a specific 
appropriation, by express terms in a general appropriation or, in con- 
nection with employee training, sections 4109 and 4110 of Title 5. 
Your submission does not indicate that any of the exceptions apply 
in this case. Consequently, section 5946 precludes the Government’s 
payment of dues for an individual membership for an employee in 
IEEE, even though a savings accrues to the Government from reduced 
subscription rates, and notwithstanding that the Government would 
benefit from employee development as a result of such membership. 
See 32 Comp. Gen. 15 (1952). 

On the other hand, we have held that this prohibition does not pre- 
vent a Federal agency as such from becoming a member of a society 
or association when the primary purpose of the membership is to obtain 
direct benefits for the Government necessary to the accomplishment of 
the functions or activities for which an appropriation has been made. 
See 33 Comp. Gen. 126 (1953). 

Since BNDD may not reimburse the employee for his individual 
membership dues you may not certify Mr. Gaskin’s claim for payment. 
However, BNDD is not precluded by 5 U.S.C. 5946 from becoming a 
member and paying the required dues if it is administratively deter- 
mined to be necessary in carrying out authorized agency activities. 


[ B-177522 J 


Subsistence Allowance—Military Personnel—Cadets, Midshipmen, 
Ete.—Period of Entitlement to Allowance 


The subsistence allowance of $100 per month authorized in 37 U.S.C. 209, as 
amended by the act of November 24, 1971, Public Law 92-171, and implemented 
by paragraphs 80401a, b, and d(2)(a) of the Department of Defense Military 
Pay and Allowances Entitlements Manual, may not be paid to an ROTC cadet or 
midshipman appointed under 10 U.S.C. 2107 for 10 full months of each academic 
year if the academic year is of shorter duration. In accordance with the legis- 
lative history of the 1971 act, cadets and midshipmen became entitled to a sub- 
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sistence allowance for a maximum of 20 months each during the first 2 years 
and second 2 years of schooling to preclude payment of the allowance during 
vacations when they had no military obligation and, therefore, there is no 
authority to pay the allowance to cadets and midshipmen when they are not 
in school. 


To the Secretary of Defense, February 7, 1973: 


Further reference is made to letter from the Assistant Secretary 
of Defense (Comptroller) dated November 22, 1972, requesting an 
advance decision as to whether an ROTC cadet or midshipman 
appointed under 10 U.S. Code 2107 may be paid subsistence allowance 
of $100 per month under the provisions of 37 U.S.C. 209 as amended 
by Public Law 92-171, approved November 24, 1971, 85 Stat. 490, 
for 10 full months of each academic year although the academic year 
is of a shorter duration. The question together with a discussion is 
set forth in Department of Defense Military Pay and Allowance Com- 
mittee Action 468. 

The discussion in the Committee Action points out that prior to 
the amendment of 37 U.S.C. 209(b) by the act of November 24, 1971, 
ROTC cadets and midshipmen appointed under 10 U.S.C. 2107 were 
paid $50 per month subsistence allowance for each month enrolled in 
the program, including vacations, the only limitation for nonentitle- 
ment being periods of field or sea training and a maximum of 4 aca- 
demic years. 

It is indicated in the Committee Action that cadets and midshipmen 
were paid $50 per month including periods of vacation between the 
first and second and second and third years of training. It is also indi- 
cated, however, that with the enactment of Public Law 92-171, cadets 
and midshipmen became entitled to the subsistence allowance for a 
maximum of 20 months each during the first 2 years and second 2 years 
of schooling. It is indicated that the purpose of this was to preclude 
payment during vacation periods. It is pointed out that this view is 
substantiated by House Report No. 92-356, July 13, 1971, wherein it 
is stated at page 2 that: 

Additionally, the committee believed that there was no justification for pay- 
ment to ROTC cadets during the summers when they had no military obligation. 


Thus, language was included to limit the payments to ROTC students during 
their first 2 years of college to no more than 20 months. 


Agreement with this view is also evidenced by the statement in 
Senate Report No. 92-433, November 11, 1971, at page 2 that: 


The Committee agrees that the $100 per month is a proper allowance for 
ROTC cadets. The Committee also agrees with the House amendment which 
would prohibit cost of living adjustments to this $100 per month allowance with- 
out congressional approval. Further, the Committee is in agreement that no 
justification exists for the payment of subsistence allowance during the first 2 
years while the cadets are not in school and have no military obligations to 
participate in summer training. 
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In the Committee Action it is also noted that in hearing report 
dated November 5, 1971, resulting from hearings before a Subcom- 
mittee of the Senate Armed Services Committee, there are indications 
that the intent of the House amendment was to avoid the situation of 
paying someone during a period when he was not attending school. 

Pursuant to the enactment of Public Law 92-171, the following 
changes to paragraphs 80401a, b, and d(2) (a) of the Department of 
Defense Military Pay and Allowances Entitlements Manual were 
promulgated. 

a. Cadets or Midshipmen. Except while performing field training or at-sea 
training, a cadet or midshipman appointed under section 2107 of Title 10, U.S.C., 
is entitled to subsistence allowance at the rate of $100 per month for the following 
periods : 

(1) A member enrolled in the first two years of a four-year program is 
entitled to receive the allowance beginning on the day he starts his first term 
of college work but not for more than 20 months. 

(2) A member enrolled in the advanced course is entitled to subsistence 
allowance as prescribed for members enrolled under section 2104, Title 10, 
U.S.C., under b below. 

For vacation periods see d(2) below. 

b. Members Selected for Advanced Training. Except while performing field 
training or at-sea training, a member of the ROTC program who is selected for 
advanced training under section 2104 of Title 10, U.S.C., is entitled to subsistence 
allowance at the rate of $100 per month beginning on the day he starts advanced 
training and ending upon completion of his instruction under that section, but 
not for more than 20 months. 

d(2)(a) A cadet or midshipman appointed under section 2107 of Title 10, 
U.S.C., and enrolled in the first two years of a four year program, is not entithd 


to subsistence allowance for periods between the normal 10 month academe 
school years, for example, summer vacations after the first and second years. 


It is indicated in the Committee Action that following the publiciu- 
tion of these regulations two interpretations as to the entitlemert 
period have been advanced, one interpretation being that the military 
departments are authorized to pay subsistence for a maximum of 10 
months each academic year regardless of when the academic year at a 
host institution begins or ends. It is noted that under this view cadets 
and midshipmen would receive an equal amount of subsistence regard- 
less of which school is attended. 

On the other hand, the Committee points out that the other inter- 
pretation is that payment of 10 full months of subsistence is nm ¢ au- 
thorized where the academic year at a host institution is for a period 
of less than 10 months. If this interpretation is followed, it is indi- 
cated, payment would be authorized only for the months or fractions 
thereof the cadet or midshipman is actually attending school and par- 
ticipating in the ROTC program. Hence, the amount of payment to 
each cadet or midshipman would largely depend on the length of the 
academic year at his particular institution. 

It is indicated that the matter was submitted to the Department of 
Defense Military Pay and Allowance Committee for consideration 
and a determination was made by the Committee that payment was 
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restricted to periods of schooling with a maximum period of 10 months 
in any one school year. 

Following this action, it is stated that the Department of the Army 
by letter dated September 15, 1972, requested the views of the Chair- 
man, House Armed Services Committee. The Committee Action quotes 
in part the Department of the Army letter stating its position : 


As you know, the initial legislative proposal was to increase the subsistence 
allowance to $100 per month for 12 months. This was based upon the 100% cost 
of living increase since the $50 amount was established by the Holloway Plan 
in 1946. The reduction in the number of months payment is authorized to 10 
months has already reduced the maximum amount authorized well below what 
was needed to offset the cost of living increase. * * *. 

Therefore, it is considered in the best interest of the ROTC program and the 
Services to pay all cadets a full 10 months subsistence each academic year. This 
would be a more equitable practice and it would offer the added benefit of les- 
sening the administrative burden of adjusting the amount of payment of each 
individual cadet. 


The Chairman in response indicated his concurrence with this view. 

Subsequently, the Department of the Army again submitted the 
matter to the Department of Defense Military Pay and Allowance 
Committee and requested the Pay and Allowances Entitlements Man- 
ual be changed in accordance with the Army’s views. It is stated in 
the Committee Action, however, that it is the concensus of the Com- 
mittee members that the law does not specifically or clearly authorize, 
or deny, the payment of subsistence allowance to ROTC cadets or mid- 
shipmen for 10 full months when the school year is of a shorter dura- 
tion. Thus, a ruling is requested on the following question : 

May a ROTC cadet or midshipman appointed under section 2107, Title 10, 
United States Code, be paid subsistence allowance under the provisions of Sec- 


tion 209, Title 37, United States Code, as amended by P.L. 92-171, for 10 full 


months of each academic year even though the academic year is of shorter dura- 
tion? 


Section 209(b) of Title 37, U.S. Code, amended by Public Law 92- 
171, which became effective July 1, 1971, is as follows: 

Except when on active duty, a cadet or midshipman appointed under section 
2107 of title 10 is entitled to a monthly subsistence allowance in the amount 
provided in subsection (a) of this section. A member enrolled in the first two 
years of a four-year program is entitled to receive subsistence for a maximum of 
twenty months. A member enrolled in the advanced course is entitled to sub- 


sistence as prescribed for a member enrolled under section 2104 of title 10 as 
prescribed in subsection (a) of this section. 


Of significance in considering the question is the language of sub- 
section 209(b) limiting entitlement to the subsistence allowance “for 
a maximum of twenty months.” It seems clear that the use of such 
language conveys the intent that no more than 20 months is authorized 
by the law. It would seem to follow that by providing a maximum 
period of time, it was contemplated that a period of shorter duration 


might exist for which the subsistence would be computed on the basis 
of the shorter period. 


522-985 O - 74 - 34 








500 DECISIONS OF THE COMPTROLLER GENERAL [52 


The excerpts quoted in the Committee Action on H.R. 6724 (which 
became Public Law 92-171) by both the House and Senate Armed 
Services Committees which considered the bill, clearly indicate that 
it. was the intention of those Committees to limit the payment of sub- 
sistence to those periods of time when a cadet or midshipman is at- 
tending school and has a military obligation. (Page 2 of S. Rep. 92-443 
accompanying H.R. 6724 and Page 2 of H. Rep. 92-356 accompanying 
H.R. 6724.) 

This view is further substantiated by statements of the Department 
of Defense representative then Major General Leo E. Benade, Deputy 
Assistant Secretary of Defense for Military Personnel Policy, who 
testified before the Senate Armed Services Subcommittee in connection 
with H.R. 6724. At page 27 of the hearing report of November 5, 1971, 
on Miscellaneous Bills before a Subcommittee of the Armed Services 
Committee in responding to a question concerning the administration 
of the subsistence program under H.R. 6724, General Benade stated: 

It is my understanding this legislation meets the point you are making. If 
not, I can assure you, in light of the legislative history, and the House made 
very clear what their intention was, it is our intention and the services’ inten- 
tion to administer the bill in the manner being described. That means the 


students will not be paid for periods while they are not in school or on active 
duty. 


In the light of General Benade’s statement and other quoted parts 
of the legislative history, it is our view that the law does not contem- 
plate the payment of a subsistence allowance to cadets and midshipmen 
while they are not in school attending courses of instruction and have 
no military obligation to participate in summer training. Accordingly, 
there is no authority under section 209(b) of Title 37, as amended by 
Public Law 92-171, to pay a subsistence allowance to an ROTC cadet 
and midshipman appointed under 10 U.S.C. 2107 for 10 full months 
of an academic year where the individual attends an institution having 
a shorter academic year, namely, 9 months. 

Accordingly, your question is answered in the negative. 


[ B-176394 J 


Contracts—Specifications—Conformability of Equipment, Ete., 
Offered—Approximated Requirements 


Since the weight of the ripper required to be mounted on crawler tractors was 
significant in determining the ruggedness, strength, and desirability of the ripper, 
the low bid that offered a ripper with a weight deficiency of 22 percent from the 
approximate requirements stated in the invitation for bids properly was rejected 
in light of the contracting agency’s responsibility to draft specifications that 
meet the actual needs of the Government and to determine the responsiveness of 
bids, and the record does not show the rejection was arbitrary, capricious, or 
was not based on substantial evidence. Doubt as to the weight difference and its 
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effect on competition, and the belief minimum and not approximate requirements 
should have been used to insure equal bidding, are matters that must be raised 
prior to bid opening as provided in 4 CFR 20.2(a), the Interim Bid Protest Pro- 
cedures and Standards. 


To the International Harvester Company, February 9, 1973: 


We refer to your telefax of June 29, 1972, and subsequent corre- 
spondence, concerning your protest under invitation for bids No. 200- 
B-4197, issued by the Bureau of Reclamation, Department of the Inte- 
rior, on May 1, 1972, for three crawler tractors. Two of the tractors 
were required to have a rear-mounted, hydraulic ripper with the fol- 
lowing approximate dimensions and characteristics : 


Hydraulic ripper (to be furnished for Items Nos. 1 and 2 of the Schedule 
only).—A multi-shank, parallelogram type hydraulic ripper, rear-mounted, shall 
be furnished complete with three straight shank teeth, with replaceable tips, to- 
gether with mounting backplate, linkage assembly, hydraulic cylinder, carriage 
bar, hydraulic control, and any other parts required for operation. The ripper 
shall have the following approximate dimensions and characteristics : 


Ground clearance, under teeth (fully raised) 13 inches 

Maximum depth of penetration 18 inches 

Number of teeth, standard 

Tooth spacing (center to center) 20 inches* 

Weight, equipped with three teeth Z pounds 
Total width .9 feet 


* If nonadjustable 


The ripper shall be of heavy-duty construction throughout to withstand the most 
severe service. The ripper shanks shall be pin-attached type. The tooth shanks 
and teeth shall be of cast steel alloy, heat treated, or equal, having a maximum 
resistance to abrasion and wear. 


In this connection, the IF B also required bidders to submit data which 
would show the conformity of their products with the specifications. 

The record shows that bids were received from your concern, Cater- 
pillar Tractor Company, R. H. Gorman Company, and Allis-Chalmers 
Corporation on May 31, 1972. 

The contracting officer states that the data in your low bid was eval- 
uated and, subsequently, the Department decided that your bid did 
not meet the approximate specifications of the IFB concerning the 
weight, width, and tooth spacing of the ripper. In this regard, the 
contracting officer has submitted the following analysis: 

Weight 


Paragraph B-12.b. on Page 19 of the solicitation states that the ripper, equipped 
with three teeth, shall weigh approximately 3,200 pounds. The Ateco Model 
PS-TD15C hydraulic ripper offered by International Harvester weighs 2,500 
pounds, which International considers as meeting the approximate requirement. 
The weight of 2,500 pounds is 21.875 percent less than the approximate weight of 
3,200 pounds stated in the solicitation. A difference of nearly 22 percent cannot be 
considered as being sufficiently close to be considered acceptable, especially since 
the specifications require heavy-duty construction to withstand the most severe 
service and the ripper is lighter rather than heavier than the specified weight 
Webster’s Dictionary defines approximate as “near to correctness, nearly exact, 
very near or close together.” Aside from the definition of the word approximate, 
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the weight has to be considered as a significant factor in describing the rugged- 
ness, strength, and durability of a heavy duty ripper. Moreover, the additional 
weight of the ripper minimizes the upward thrust on the tractor thereby pro- 
viding more weight for traction to pull the ripper. 


Width 


The width of the ripper to be furnished is specified in ‘Paragraph B-12.b. as 
approximately 7.9 feet, whereas the ripper offered by International has a width 
of 5 feet 9.5 inches, 2 feet 1.3 inches, or more than 26 percent shorter than speci- 
fied. The width of 7.9 feet specified in the ripper is consistent with the width 
of the tractor for the purpose of providing space on the carriage bar for mount- 
ing ripper teeth over a space of approximately 80 inches, either by means of 
fixed brackets spaced approximately 20 inches apart or by an arrangement where 
the spacing between the ripper teeth is adjustable. 





Tooth Spacing 
In this regard the spacing of the teeth on International’s ripper is not adjustable 
in the sense intended by the specifications, the only adjustment being accom- 
plished by shifting the outer two of the three teeth from the brackets spaced 16 
inches from the center of the carriage bar to the brackets spaced 32 inches from 
the center. Furthermore, their 16-inch tooth spacing is a 25 [20] percent devia- 
tion from the specification requirement that the teeth be spaced on approximately 
20-inch centers if tooth spacing is not adjustable. A ripper 7.9 feet wide is of 
adequate width to provide five fixed tooth positions spaced 20 inches apart and 
it is common practice in rippers of this size and smaller, to provide five fixed 
positions or have the tooth positions adjustable outward from the center to uti- 
lize the full length of the carriage bar. It is also the practice of manufacturers 
to offer only three teeth with their rippers even though the ripper may have five 
tooth positions. By having five tooth positions and three teeth, the operator has 
the option of placing the teeth in the three center positions and ripping a narrow 
path or placing two of the teeth in the outer positions and ripping a wider path. 
The manufacturers also offer extra teeth as an option so that teeth may be 
placed in each of the five positions if desired. 
In view of this decision, the contracting officer awarded the contract 
to Caterpillar Tractor Company, the second-low bidder, on June 19, 
1972. The Department further advises that the tractors in question 
were delivered to the Department in October and November 1972. 
You maintain that the “total balanced weight” of your tractor and 
ripper provides sufficient strength and durability for the effective 
operation of your ripper, notwithstanding the 22 percent difference 
between the weight of your ripper and the approximate weight for 
such attachment set forth in the IFB; that the width of your ripper 
is consistent with spacing three ripper teeth approximately 20 inches 
apart even though such width is 26 percent shorter than the approxi- 
mate “total width” of the ripper set forth in the IFB; that the tooth 
spacing of your ripper is adjustable in the same manner that Cater- 
pillar’s spacing is adjustable; and that only Caterpillar’s bid could be 
considered responsive under the Department’s interpretation of the 
approximate specifications. In view thereof, you request that Cater- 
pillar’s contract be canceled, and the requirement awarded to you. 
In reply, the contracting officer insists that the weight of the ripper 
is a significant factor in determining the ruggedness, strength, and 
durability of the ripper, contrary to your allegation that the “total 


balanced weight” of the tractor and ripper is more important. He 
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also persists in his view that your ripper, weighing 22 percent less 
than the approximate weight for the ripper set forth in the specifica- 
tions, cannot be considered to approximate the specified weight, and 
that your bid was therefore properly rejected as nonresponsive. The 
contracting officer responds to your comments of October 31 on the 
weight factor, as follows: 

International indicates that it does recognize the factors on which the CO 
based the rejection of its offer. Paragraph 2 of the supplemental statement 
discusses this by showing how weight is a significant factor in evaluating the 
ruggedness, strength, and durability of this type of ripper. International states, 
in the first sentence of the last paragraph on page 1 of its letter of August 24, 
“Within a specified tolerance range, weight is a significant factor in describing 
ruggedness, strength, and durability of a heavy duty ripper.” That weight is 
a significant factor is an important part of the central issue which IHC and the 
CO seem to be almost in agreement. On this basis, the CO determined that 
IHC’s ripper weighing 21.8 percent less than the approximate weight required 
in the specifications represented a substantial deficiency in ruggedness, strength, 
and durability and, therefore, the offer was deficient in quality or quantity. 
On this basis the bid was not responsive and could not be accepted. The CO 
also stated that he used Webster’s Dictionary to define “approximate” as “near 
to correctness, nearly exact, very near close or close together.” IHC has not 
proposed any other definition to prove that the variation is within this definition. 


As pointed out by the contracting officer, you have cited no authority 
to refute the administrative position that the weight of your proposed 
ripper does not approximate the weight shown in the IFB. Also, we 
do not find that you have demonstrated that the extra weight does 
not have a significant relationship to the ruggedness, strength and 
durability of the item sought by the Government. 

It is well established that the drafting of specifications designed to 
meet the actual needs of the Government and determinations as to 
whether the bids received are factually responsive to such specifica- 
tions are primarily the responsibility of the particular agency in- 
volved. In the instant case, it appears that the Department of the In- 
terior has exercised that responsibility by the preparation of specifi- 
cations which included an approximate overall weight designed to 
secure an item of heavy-duty construction throughout to withstand 
the most severe service. The agency has determined that the item which 
you offered did not adequately conform to this weight requirement 
which was considered to be a material factor. Since these decisions 
necessarily required the exercise of individual judgment by the con- 
tracting personnel, we will not substitute our judgment for that of 
the contracting agency unless it is clearly shown to be arbitrary, 
capricious or not based on substantial evidence. We do not believe 
that the record would support a finding that any of these conditions 
were involved in the administrative determinations concerned. In this 
connection, the courts have held that when it is alleged that agency 
actions were arbitrary or capricious, the protester must meet a high 
standard of proof by showing that such arbitrary or capricious action 
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as alleged did in fact exist. Keko Industries, Inc. v. United States, 
192 Ct. Cl. 773, 784 (1970). 

In view of the foregoing we must agree with the agency’s action 
in rejecting your bid for the weight deficiency of the item offered. 
It follows that your contentions as to the responsiveness of your bid 
in other areas must be considered academic. 

With respect to your suggestion that only Caterpillar’s bid could 
be considered responsive under the Department’s interpretation of 
the ripper specifications, as indicated above, the record does not pro- 
vide a clear basis on which this Office may object to the agency’s 
interpretation and application of the specification’s approximate di- 
mensions to the bids received. In light of the substantial differences 
between the specifications for your item and the specifications in the 
IF B, it is our view that the differences were such as to create sufficient 
doubt of the acceptability of the proposed item for a prudent bidder to 
have contacted the procuring activity and obtained a resolution re- 
garding the item’s acceptability, and whether the IFB specifications 
were unduly restrictive of competition, prior to the submission of his 
bid. In this connection, section 20.2(a) of our Interim Bid Protest Pro- 
cedures and Standards, as set forth in Title 4 of the Code of Federal 
Regulations, requires that protests against alleged improprieties in an 
invitation for bids which are apparent prior to bid opening must be 
filed prior to bid opening for consideration by this Office. 

Regarding your contention that the IFB should have contained 
minimum requirements, instead of approximate requirements, in order 
to insure equal bidding, since this provision was apparent at the time 
of the issuance of the IFB and you did not complain about the matter 
until after the contract was awarded, this aspect of your protest must 
also be considered untimely under the above regulation. However, 
we have been advised that the Bureau of Reclamation has taken ap- 
propriate steps with respect to the use of “approximate” to eliminate 
its use whenever practicable in future procurements. 

For the reasons set forth above, your protest must be denied. 


[ B-163764 J 


Appropriations—Availability—Christmas Trees, Ornaments, and 
Decorations—Not a “Necessary Expense” 


Seasonal items such as artificial Christmas trees, ornaments, and decorations 
purchased for Government offices do not constitute office furniture designed for 
permanent use so as to qualify as the kind of “necessary expense” that is charge- 
able to appropriated funds since the items have neither a direct connection nor 
an essentiality to the carrying out of the stated general purpose for which funds 
are appropriated. Therefore, the Bureau of Customs may not charge the purchase 
of such seasonal items to its appropriated funds as a legitimate expense unless 
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it can be demonstrated the purchased was a “necessary expense,” a phrase con- 
strued to refer to current or running expenses of miscellaneous character arising 
out of and directiy related to the work of an agency. 

To Charles R. Vincent, Department of the Treasury, February 13, 
1973: 


Reference is made to your letter of December 14, 1972 (FIS-1-FM), 
requesting a decision, pursuant to 31 U.S. Code 82d, on the propriety 
of certifying six vouchers (subvouchers) for payment from appropri- 
ation 2030602, Salaries and Expenses, Bureau of Customs, 1973. Two 
of the vouchers in the amount of $39.99 each are for two 7-foot ar- 
tificial Christmas trees; two of the vouchers in the amount of $30.37 
and $20 respectively, one for Christmas decorations for a Government 
office ; one voucher in the amount of $45.82 is for Christmas tree decora- 
tions including lights; and the other voucher in the amount of $3.15 
is for garlands, making a total of $179.32. 

The administrative officer authorizing the expenditures contends 
that the items purchased are not significantly different from ordinary 
office furnishings designed for permanent use. 

The appropriation (Public Law 92-351, 86 Stat. 471, 472) proposed 
to be charged with the expenditures in question is available for “nec- 
essary expenses” of the Bureau of Customs. Since the appropriation 
is not specifically available for Christmas trees and other Christmas 
ornaments and decorations, in order to qualify as a legitimate expen- 
diture it must be demonstrated that the purchase of such items consti- 
tuted a “necessary expense” of the Bureau. We have previously con- 
strued that phrase as referring to current or running expenses of a 
“miscellaneous character arising out of and directly related to the 
agency’s work * * *.”38 Comp. Gen. 758 (1959). 

While the Christmas trees and decorations may have temporarily 
enhanced the appearance of the rooms or offices in which they were 
placed, in our opinion the purchase of such items for Government of- 
fices cannot be said to be a “necessary expense” as that term is used 
in the pertinent Bureau of Customs’ appropriations. In other words, 
the purchase of seasonal decorations such as Christmas trees and 
related ornaments and decorations would have no direct connection 
with or be essential to the carrying out of the stated general purpose 
for which the funds were appropriated. Further, we do not agree that 
such items are not significantly different from ordinary office furnish- 
ings designed for permanent use. 

Since the instant expenditures do not appear to represent a “neces- 
sary expense” under the appropriation involved, the vouchers in ques- 
tion may not be certified for payment. 

The vouchers and related papers will be retained here for our files. 
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[ B-176597 J 


Gratuities—Reenlistment Bonus—Critical Military Skills—Failure 
to Qualify 

The discharge and reenlistment of a member of a Regular component before he 
was eligible for the variable reenlistment bonus (VRB) he was promised may not 
be declared retroactively invalid, in the absence of fraud, under the principle of 
the irrevocability of an executed discharge by competent authority, even should 
the member consent to the revocation of his reenlistment contract, and not- 
withstanding the member’s ineligibility for the VRB was discovered subsequent 
to reenlistment, and recovery of the benefits received by the member incident to 
the discharge and reenlistment is not required. However, since the member did 
not qualify for a VRB at the time of reenlistment he is not entitled to the bonus 
even though erroneously informed that he was, and the later acquisition of the 
required qualifications does not retroactively entitle the member to the bonus. 


To the Secretary of Defense, February 13, 1973: 


Further reference is made to letter dated July 21, 1972, with en- 
closure, from the Assistant Secretary of Defense (Comptroller) re- 
questing a decision whether a reenlistment or extension of enlistment 
contract may be modified, with the consent of the member, where 
through erroneous computation of service, the member did not at the 
time of reenlistment meet the eligibility requirements entitling him 
to certain monetary benefits. 

The questions presented are contained in Department of Defense 
Military Pay and Allowances Committee Action No. 464 as follows: 

1. May a reenlistment contract, and any precedent discharge given solely for 
the purpose of the reenlistment, be declared invalid upon discovery that a member 
is not qualified for a specific benefit promised as a consideration for the reenlist- 
ment, so as to require recovery of otherwise proper benefits—such as unused leave 
settlement, mileage allowance, or reenlistment bonus—paid incident to the dis- 
charge and reenlistment? 

2. May a right to payment of a benefit—such as a variable reenlistment bonus 


(VRB)—be created by retroactively modifying the terms of a reenlistment con- 
tract with the consent of the parties to the contract? 


The Committee Action indicates that instances have arisen in the 
military services where an enlisted member, induced in large part by 
a promise of a benefit such as a variable reenlistment bonus (VRB), 
has executed a reenlistment agreement, but has later been denied pay- 
ment of the bonus because erroneous administrative computations of 
his service resulted in his agreeing to reenlist for a period not meet- 
ing the eligibility requirements for VRB entitlement. The following 
situation is stated to be typical of such instances: 





A member is discharged and immediately reenlisted after completing 30 months 
of continuous active service under a three-year term of enlistment. He is eligible 
for a first reenlistment bonus, holds an appropriate grade, and is qualified and 
serving in a critical military skill. A prime inducement to his reenlistment is a 
promise—made by an agent with the apparent power and authority to bind the 
Government—that he will be paid a VRB if he reenlists for three years. He 
executes a three-year reenlistment contract in reliance on the promise. After the 
contract is consummated, it is discovered that payment of the VRB is not per- 
mitted because the member’s obligated active service, combined with his prior 
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active service, does not total at least 69 months, a VRB eligibility requirement in 
the regulations of all services. 


In discussing the questions presented, the Committee Action sets 
forth two opposite views on the matter. Under the first view, the re- 
enlistment contract and precedent discharge would be canceled and the 
member restored to the status quo, whereas under the second view, a re- 
enlistment contract and precedent discharge may not be declared in- 
valid upon discovery that a member is not qualified for a specific 
benefit promised in connection with his reenlistment. The two views 
are quoted in pertinent part as follows: 


One view of the matter is that in a case of this nature, no binding agreement 
has in fact been made. * * * In the illustrated case, for example, it would be 
legally unobjectionable to cancel the member’s discharge and reenlistment and 
restore him to his previous enlistment or, alternatively, to retroactively change, 
by interlineation and substitution, the term of reenlistment reflected in the con- 
tract from three to four years, so long as the member fully consents to the 
alteration and his consent is properly documented. 

The rationale for this opinion is that mutual consent is a prerequisite to the 
creation of a contract, and if there is a mistake of fact by the parties going to the 
essence of the contract, no agreement is in fact made. * * * If the reenlistment 
is invalid, so then is the precedent discharge, given solely for the purpose of re- 
enlistment. Thus, it would be legally unobjectionable to cancel the early dis- 
charge and reenlistment contract, then reinstate the former enlistment contract 
and require the member to serve the remaining unserved portion. 

It is also considered that although the legal effect of discovery of mutual 
mistake is restoration of the status quo, since the member has reenlisted in good 
faith and is being deprived of the benefit for which he reenlisted through no fault 
of his own, as an alternative he should be allowed to modify the reenlistment to 
either achieve the benefit or continue under the conditions of the reenlistment 
with modified benefits. 

A second view of the matter is that a member’s consideration for a contract of 
enlistment is his agreement to serve for a stipulated length of time, and the 
Government’s consideration is payment of the pay and allowances due the member 
in the grades to which he may from time to time be assigned. Considerations such 
as a promise of a VRB, not included in the contract, do not affect the validity of 
the contract itself. 

The opinion that a promise or inducement not included in a contract does not 
go to the validity of the contract is predicated on the well-established principle 
that no matter how sincere the Government’s agents may be in the assumption 
that they are acting within their authority, and no matter how implicitly a 
member may rely on that assumption, neither sincerity of purpose on the agents’ 
part nor good faith on the member's is sufficient to obligate the Government in 
any way. * * * 

Legal remedies are available to ameliorate the harsh effect of an enlistment 
contract found to have been substantially motivated by mistaken extracontractual 
promises or inducements made and accepted in good faith but impossible of per- 
formance because of statutory or regulatory prohibitions. The contract may be 
terminated by discharging the member, the error or injustice may be removed 
by correcting the member's records, including modifying his enlistment contract, 
under the procedures authorized by 10 U.S.C. 1552, or, in appropriate cases, any 
indebtedness flowing from the error may be remitted or canceled under 10 U.S.C. 
4837 (d), 6161, or 9837(d). 

Many decisions of the Comptroller General have held or noted that enlisted 
members were not, because of mistakes of fact or law, entitled to reenlistment 
bonuses or VRB’s which they were promised, and often erroneously paid. See, for 
example, 42 Comp. Gen. 173; 47 id. 414; 49 id. 51. * * * Because of these factors, 
the second view is that a reenlistment contract and precedent discharge may not 
be declared invalid upon discovery that a member is not qualified for a specific 
benefit promised in connection with his reenlistment. 
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The Comptroller General has consistently held that a member’s right to receive 
a VRB vests at the time of his reenlistment. 45 Comp. Gen. 379 ; 46 id. 322; 48 id. 
624. He has also held that, since a member’s right to a VRB vests at the time of 
reenlistment, an after-the-fact meeting of VRB eligibility criteria does not op- 
erate to give him a right to bonus payments. MS Comp. Gen. B-160096 of 4 March 
1969. * * * In light of the cited decisions, the second view is that any VRB pay- 
ment that might arise from a modification of this nature would be improper, even 
if both parties consented to the modification. 


Sections 1169 and 1171 of Title 10, U.S. Code, provide the authority 
whereby enlisted members may be discharged from an armed force. 
Under 10 U.S.C. 505(e) and 508(b) a person discharged from a Reg- 
ular component may, under such regulations as the Secretary con- 
cerned may prescribe, be reenlisted in a Regular armed force. And, 
pursuant to the provisions of 10 U.S.C. 509, under such regulations as 
the Secretary concerned may prescribe, the term of enlistment of a 
member of an armed force may be extended or reextended with his 
written consent. 

The payment of reenlistment and variable reenlistment bonuses is 
authorized by 37 U.S.C. 308. Travel allowances payable upon separa- 
tion from service are authorized by 37 U.S.C. 404(a) (3) and (f), and 
payments for unused accrued leave at time of discharge are authorized 
by 37 U.S.C. 501(b). Section 906 of Title 37, U.S. Code, provides that 
a member who extends his enlistment is entitled to the same pay and 
allowances as though he had reenlisted. 

The situation described in the Committee Action is somewhat 
analogous to the circumstances involved in our decision 42 Comp. Gen. 
317 (1962). In that case an Air Force enlisted member with a disability 
rating of 20 percent was honorably discharged and paid disability 
severance pay under Chapter 61 of Title 10, U.S. Code, since at the time 
of his discharge, his personnel file indicated that he had less than 20 
years of active service. It was later established that he did in fact have 
20 years of service and that had that fact been known at the time of his 
discharge, he would have been retired for physical disability. Subse- 
quent to his discharge the Air Force issued special orders purporting to 
revoke the member’s discharge and to place him on the retired list. 

In that case, citing several of our decisions and decisions of the 
courts, we applied the principle of the irrevocability of an executed 
discharge by competent authority and stated that the member’s dis- 
charge was not invalid; that the subsequent orders purporting to re- 
voke his discharge were without effect; that he was not eligible for 
retired pay retroactive to the discharge date; and that the purported 
retirement date was not proper. However, we indicated that under the 
circumstances the Secretary concerned had the authority to achieve the 
desired result by correcting the member’s records pursuant to 10 
U.S.C. 1552. 
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In regard to an enlistment or reenlistment contract we recognize that 
in certain cases in which the applicable laws and regulations are not 
complied with or when there is fraud involved, such a contract may be 
revoked. See, for example, 31 Comp. Gen. 357 (1952) and 31 zd. 562 
(1952). However, in the absence of such extraordinary circumstances 
it is our view that a validly executed enlistment contract may not be 
revoked. 

The pay and allowances of members of the uniformed services, in- 
cluding bonuses payable incident to a reenlistment, are provided by 
statutes and the regulations issued pursuant to such statutes. Under 
an enlistment or reenlistment contract, a member is entitled to any 
legally authorized pay and allowances. However, there is no legal basis 
for applying either a regulation issued pursuant to any pay or allow- 
ances statute, or a provision of the enlistment contract, as authorizing 
payments not provided by the statute. 

Moreover, the rule is well-established that a soldier’s entitlement 
to pay is dependent upon a statutory right (Bell v. United States, 
366 U.S. 393, 401 (1961) ) and that the common law governing private 
employment contracts has no place in the area of military pay (United 
States v. Williams, 302 U.S. 46 (1937) ). A valid separation and dis- 
charge terminates the special status of an enlisted man created by his 
enlistment contract, and it ends whatever entitlement to pay and 
emoluments that he may have had during an enlistment. This rule 
was followed by the Court of Claims in the case of Keef v. United 
States, 185 Ct. Cl. 454, 471 (1968), where the plaintiff alleged, among 
other things, that his discharge was a breach of his enlistment contract. 

Accordingly, and in light of the foregoing, a validly executed dis- 
charge and subsequent reenlistment may not be declared retroactively 
invalid so as to require recovery of benefits to which the member was 
entitled by law incident to such discharge and reenlistment. This is 
our view whether or not the member agrees to a revocation of his re- 
enlistment contract, and the fact that subsequent to the reenlistment 
it is discovered that the member was not entitled to a variable reen- 
listment bonus to which it was believed he was entitled at the time he 
enlisted would not change that view. Question 1 is answered in the 
negative. 

In regard to question 2, as is indicated in the Committee Action, 
this Office has consistently held that the right to a variable reenlist- 
ment bonus vests in the member at the time of reenlistment provided 
he possesses the required qualifications for such a bonus. See 45 Comp. 
Gen. 379 (1966) and 46 zd. 322 (1966). If the member does not possesss 
those qualifications at the time of reenlistment, he is not entitled to the 
variable reenlistment bonus and this is true even though he may have 
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been erroneously informed as to his qualifications by an agent of the 
Government. See Kendall Gordon Parker v. United States, Ct. Cl. No. 
297-71, 198 Ct. Cl. 661 (1972); 51 Comp. Gen. 261 (1971); 49 2d. 
51 (1969) ; 47 zd. 414 (1968) ; and 42 zd. 172 (1962). Later acquisition 
of the qualifications will not retroactively entitle a member to such a 
bonus. See 48 Comp. Gen. 624 (1969) (answer to question d), and B- 
160096, March 4, 1969, cited in the Committee Action. 

Accordingly, question 2 is also answered in the negative. 

As indicated in the Committee Action, appropriate remedies are 
available to alleviate situations such as described above. For example, 
10 U.S.C. 1552 establishes procedures whereby military records may 
be corrected to correct an error or remove an injustice and to pay 
amounts found due incident to such corrections. Also, the indebtedness 
of enlisted members may be canceled or remitted, pursuant to 10 
U.S.C. 4837 (d), 6161, 9837(d) and 14 U.S.C. 461, when the Secretary 
concerned considers it in the best interests of the United States. See, 
also, 10 U.S.C. 2774 and 32 U.S.C. 716 as added by the act of October 2, 
1972, Public Law 92-453, authorizing the waiver of claims of the 
United States arising out of certain erroneous payments. 


[ B-177049(1)J 


Quarters Allowance—Government Quarters—Nonoccupancy— 
Personal Convenience 


The payment of a basic allowance for quarters (BAQ) under 37 U.S.C. 408(a) 
to a female Air Force captain, pay grade O-3, as an officer without dependents, 
who resides in non-Government quarters with her officer husband and his two 
dependent children by a prior marriage, may not be authorized in the absence of 
a commanding officer's certification that Government quarters are unavailable 
or inadequate, the adequacy of the quarters to be determined on their fitness for 
use as bachelor quarters without regard to their suitability for a married woman 
who desires to reside with her husband since pursuant to Department of De- 
fense Instructions 1338.1, which is for application notwithstanding the Civil 
Rights Act of 1964, the eligibility of married members for BAQ, without de- 
pendents, rests with the male member and the female member has no entitlement 
to the allowance unless single quarters are not available to her. Further, see 
Sup. Ct. No, 71-1694, Jan. 17, 1973. 


To Captain Gerald A. Reasor, Department of the Air Force, Feb- 
ruary 13, 1973: 


We refer further to your letter dated August 29, 1972, with attach- 
ments, file reference 1840 ACF (Capt. Reasor/3107), forwarded here 
by letter of September 22, 1972, of Headquarters, United States Air 
Force (Department of Defense Military Pay and Allowance Commit- 
tee Number DO-AF-1174), in which you request an advance decision 
as to the propriety of payment of basic allowance for quarters (BAQ) 
to Captain Betty M. Callicotte, USAF, effective August 21, 1972. 
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Captain Callicotte apparently resides in non-Government quarters 
with her husband, a major in the Air Force, who has two dependent 
children by a prior marriage. She has no children or other dependents. 

On August 21, 1972, Captain Callicotte (pay grade O-3) made ap- 
plication for BAQ as an officer without dependents. She protests the 
criteria outlined in table 3-2-4, Department of Defense Military Pay 
and Allowances Entitlements Manual (DODPM) which provide that 
where a service member is married to another member the male mem- 
ber is allowed to reside off-base and draw BAQ as a member without 
dependents, but his wife in pay grade O-3 and below is entitled to 
such allowance only if bachelor quarters are not available or are not 
considered adequate by the installation commander. Further, the offi- 
cer questions how bachelor quarters may be considered to be adequate 
facilities for a married woman who has the right to establish a joint 
residence with her husband and who desires to do so. She considers 
that the current criteria discriminate against female members. 

Subsection 403(a) of Title 37, U.S. Code, provides that except as 
otherwise provided in section 403 or another law, a member of a uni- 
formed service entitled to basic pay is entitled to a basic allowance for 
quarters. Subsection (b) provides that except as otherwise provided 
by law, a member who is assigned to quarters of the United States or 
a housing facility under the jurisdiction of a uniformed service, ap- 
propriate to his grade, rank or rating and adequate for himself, and 
his dependents, if with dependents, is not entitled to a basic allowance 
for quarters. However, except as provided by regulations prescribed 
under subsection 403(g) a commissioned officer without dependents 
who is in a pay grade above pay grade O-3 and who is assigned to 
quarters of the United States or a housing facility under the jurisdic- 
tion of a uniformed service, appropriate to his grade or rank and ade- 
quate for himself, may elect not to occupy those quarters and instead 
receive the basic allowance for quarters prescribed for his pay grade 
by this section. Subsection (g) provides that the President may pre- 
scribe regulations for the administration of section 403. 

In accordance with section 407 of Executive Order 11157, June 22, 
1964, as amended, issued pursuant to section 403(g), Department of 
Defense (DOD) Instruction 1338.1, January 30, 1964, establishes pol- 
icy with respect to entitlement to basic allowance for quarters as 
follows: 


A. It is the policy of the Department of Defense to encourage maintenance of 
the family unit. When both husband and wife are members of the Uniformed 
Services and are assigned to the same or adjacent military installations, the 
male member is authorized basic allowance for quarters prescribed for a mem- 
ber without dependents when public quarters for dependents are not available, 
notwithstanding the availability of single quarters. 


* * *« * * * « 
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C. When both husband and wife are members of the Uniformed Services with 
no other dependents and are stationed at the same or adjacent military installa- 
tions the following provisions apply : 

* * * * * * * 


2. Both Officer or Both Enlisted. BHligibility for assignment to public 
quarters for dependents or to the payment of basic’ allowance for quarters 
prescribed for a member without dependents in lieu thereof rests with the 
male member. The female member is not eligible for assignment to public 
quarters for dependents nor is she entitled to the basic allowance for quarters 
prescribed for a member without dependents unless quarters for members 
without dependents are not available for her occupancy. Where quarters 
are available for her occupancy, the female member will nevertheless be 
permitted to reside with her husband but will not be entitled to the payment 
of the basic allowance for quarters prescribed for a member without de- 
pendents, unless she is in a pay grade above 0-3 and public quarters are not 
assigned for their joint occupancy. 


* * ok * * * * 


4. The provisions of C.2 and C.3, above, are intended to permit the husband 
to draw the basic allowance for quarters prescribed for a member without 
dependents when public quarters for dependents are not available and the 
husband and wife desire to maintain joint residence off the military instal- 
lation. * * *, 

D. When both parties concerned are members of the Uniformed Services and 
either or both have dependents other than spouse, the assignment to public 
quarters for dependents rests with either or both and either or both may be 
entitled to the basic allowance for quarters prescribed for members with de- 
pendents when not assigned public quarters, depending on dependency status of 
each of the members. * * *. 


This instruction is implemented in table 3-2-4, DODPM, which in 
Rule 10 provides that when both members are assigned to the same 
or adjacent bases or shore installations and the male member has de- 
pendents other than wife and the female member has no dependents 
in her own right, and family-type quarters are not assigned for joint 
occupancy, and single-type quarters are not available for assignment 
to the female member, or the female member is in pay grade O-4 or 
higher and elects not to occupy available quarters, then the male mem- 
ber is entitled to BAQ as a member with dependents and the female 
member is entitled to BAQ as a member without dependents. 

Following the enactment of the Career Compensation Act of 1949, 
63 Stat. 802, the Personnel Policy Board, Office of the Secretary of 
Defense, on April 12, 1950, issued a policy to the effect that members 
of the uniformed services married to each other who were assigned 
to permanent duty at the same or adjacent installations need not be 
assigned to Government quarters if the best interests of the service 
concerned were best served otherwise, and if not so assigned to Gov- 
ernment quarters each married member, if otherwise entitled thereto, 
would receive a separate basic allowance for quarters prescribed for 
members without dependents. 

It appears that under this policy in the interest of the members’ 
morale, female married members were authorized quarters allowances 
without regard to the availability of single quarters for them. How- 
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ever, this policy was rescinded on March 2, 1951, by the board which 
then provided that eligibility for BAQ, without dependents, rested 
with the male member and that the female member had no entitlement 
to such allowance unless single quarters were not available to her. This 
requirement was incorporated in DOD Instruction 1338.1 dated 
April 16, 1954, and appeazs in the current instruction. 

In decision B-117268, January 7, 1954, based upon regulations simi- 
lar to those currently in force, we denied payment of BAQ to a female 
Air Force member who, because family quarters were not available 
at that station, lived off-base with her busband, also an Air Force mem- 
ber, as permission for both members to reside off-base did not warrant 
the conclusion that single quarters were not available to the female 
member in the absence of such determination by the commanding offi- 
cer. In a similiar decision, B—152373, April 21, 1964, an Air Force 
officer’s living off-base was treated as a voluntary relinquishment by 
her of single Government quarters in order to live with her husband. 
Disallowance of a similiar claim was affirmed in decision B-150830, 
July 26, 1963. Copies of these decisions are enclosed. 

In decision of July 3, 1972 (52 Comp. Gen. 1), copy enclosed, we con- 
sidered certain inequities in the dependency requirements applicable 
to female members who claim BAQ on account of a dependent hus- 
band. In this regard we referred to section 703(a) of the Civil Rights 
Act of 1964, 78 Stat. 255, as amended, 42 U.S.C. 2000e-2, and we ob- 
served that in enacting this ban on discrimination based on sex, the 
Congress intended to bring to an end prescribed discriminatory prac- 
tices against female employees based on stereotyped characterizations 
of the sexes and that even characterizations of the proper domestic 
roles of the sexes were not to serve as predicates for restricting em- 
ployment opportunity. 

Consistent with this viewpoint, we examined our prior decision, 32 
Comp. Gen. 364 (1953), and similar decisions concerning the depend- 
ency of a female member’s husband who was physically and mentally 
capable of self-support. In the light of present-day developments in 
the law we concluded that the dependency concepts applicable to the 
traditional family and fundamental to those decisions were no longer 
for application under present standards. Therefore, to the extent that 
certain dependency requirements we had applied in our prior deci- 
sions were not specifically required by statutory provision, they were 
changed effective the date of that decision. 

However, in the case of Frontiero v. Laird, 341 F. Supp. 201 (1972), 
the court upheld the constitutionality of 37 U.S.C. 401, which contains 
a dependency requirement applicable to female members who claim 
BAQ on account of a dependent husband. It found a reasonable rela- 
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tionship for the different methods of establishing dependency on the 
basis of administrative and economic circumstances. The case has been 
appealed to the United States Supreme Court, which is expected to 
render a decision during its current term. 

It may be that the U.S. Supreme Court’s decision in the Frontiero 
case, when rendered, will require a reexamination of our decisions as 
well as a revision of the administrative regulations relating to the pay- 
ment of quarters allowances to female members of the uniform serv- 
ices. Accordingly, we do not consider that any reexamination of our 
decisions in this area would be appropriate at this time. 

While the standard in question is not found in 37 U.S.C. 403 (a), it 
has been established by regulations issued pursuant to section 407 of 
Executive Order 11157 and prior similar provisions which authorized 
the Secretaries concerned to issue such supplemental regulations as 
they deemed necessary or desirable to carry out those orders. Our 
previously cited decisions have been based on such regulations. 

In view of the foregoing, Captain Callicotte’s claim must be con- 
sidered in light of the regulations presently in effect. Therefore, in the 
absence of a commanding officer’s certification that Government. quar- 
ters are unavailable or inadequate, quarters allowance may not be ap- 
proved for her. 

Regarding the adequacy of quarters, DOD Instruction 1338.1, 
IIIC.2 and table 3-24, DODPM, provide that the female member is 
not entitled to the basic allowance for quarters prescribed for a mem- 
ber without dependents unless quarters for members without depend- 
ents (single quarters) are not available for her occupancy. Under 
current regulations the adequacy of Government quarters is to be 
determined on their fitness for use as bachelor quarters, without re- 
gard to their suitability for a married woman who desires to reside 
with her husband. See decision of this date to First Lieutenant L. Jack 
Staley, USAF, 52 Comp. Gen. 514 (1978), copy enclosed. 

Consequently, on the record now before us, Captain Betty M. Calli- 
cotte may not be authorized basic allowance for quarters at the with- 
out dependents rate. Her application will be retained here. 


[ B-177049(2)J 


Quarters Allowance—Availability of Quarters—Nonoccupancy for 
Personal Reasons—Marriage to Another Member of the Uniformed 
Services 


A female Air Force officer residing with her officer husband in non-Government 
housing who alleges discrimination in the denial of her application for quarters 
allowance, which she claimed on the basis of bachelor quarters (BAQ) on the 
Air Force base are unsuitable for. her because she is married and wishes to 
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reside with her husband, since other married officers are entitled to BAQ at 
the dependent rate but her husband receives a quarters allowance without depend- 
ents rate and she receives no allowance, properly was denied a quarters allow- 
ance at the without dependent rate as the certification of the responsible 
commander was not based on the unavailability of quarters but on the presumed 
unsuitability of the quarters for a married woman who wishes to reside with 
her husband, whereas pursuant to 37 U.S.C. 204 and implementing regulations, 
a member is not entitled to BAQ on behalf of a spouse who is on active duty 


and is entitled to basic pay in her own right. Further, see Sup. Ct. No. 71-1694, 
Jan. 17, 1973. 


To First Lieutenant L. Jack Staley, Department of the Air Force, 
February 13, 1973: 


We refer further to your letter dated July 21, 1972, with attachments, 
forwarded here by letter of September 15, 1972, of Headquarters 
United States Air Force (Department of Defense Military Pay and 
Allowance Committee Number DO-AF-1168), in which you request 
an advance decision as to the propriety of payment of basic allowance 
for quarters (BAQ) to Captain Lois R. Taylor, USAF, effective 
June 12, 1972. 

Captain Taylor is married to another Air Force officer and appar- 
ently they reside together in non-Government housing located near 
her permanent duty station, Barksdale Air Force Base, Louisiana. 
Her application for quarters allowance is based on the unsuitability 
of bachelor officer quarters (BOQ) at Barksdale Air Force Base. She 
says that such accommodations are unsuitable for her because she is 
married and wishes to reside with her husband. 

-Additionally, Captain Taylor expresses the belief that the denial 
of BAQ to her at the single rate is discriminatory as other married 
Air Force officers are entitled to BAQ at the dependent rate, but her 
husband receives quarters allowance at the without dependents rate, 
and she receives no allowance. 

In support of Captain Taylor’s claim a copy of a military pay order 
dated June 12, 1972, has been submitted. It contains a statement from 
the Commander, 2d Combat Support Group (SAC), Barksdale Air 
Force Base, as follows, “CONDITIONAL STATEMENT: Deter- 
mination is hereby made that Government Quarters for housing 
facilities are unsuitable for Captain Lois R. Taylor, 437-72—0274F V. 
Officer elects to live off base with her husband, Captain John R. 
Taylor.” 

You refer to table 3-2-4, Department of Defense Military Pay and 
Allowances Entitlements Manual (DODPM) as indicating that en- 
titlement to BAQ for a female member with no dependents in her own 
right is predicated on the unavailability of quarters but that there is 
no reference to, nor definition of unsuitability of quarters as a basis 
for authorization of the allowance. 


522-985 O - 74 - 35 
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The act of September 2, 1957, Public Law 85-272, 71 Stat. 597, 
validated BAQ payments made to female members prior to April 16, 
1954, where, under criteria similar to those currently in effect, the Air 
Force did not assign those members to available single quarters, the 
appropriate base commander having certified that such quarters, 
though available, were neither appropriate nor adequate for female 
members in view of their marital status. In decision B-137538, De- 
cember 9, 1958, copy enclosed, which made reference to the above-cited 
act, we disallowed a married female member’s quarters allowance 
claim where it appeared that orders which purported to establish the 
unavailability of adequate quarters could not be accepted for that 
purpose as it was not clear that they had been based on the actual 
unavailability of adequate single quarters, and not on her marital 
status. 

In decision of this date to Captain Gerald A. Reasor, USAF, 52 
Comp. Gen. 510, copy enclosed, we considered the claim of a female 
member for BAQ without dependents in circumstances where she 
resided off-post with her member husband and bachelor quarters ap- 
parently were available to her. We said that under present regulations 
her claim should not be authorized in the absence of a commanding 
officer’s certification that adequate Government quarters were unavail- 
able. Furthermore, we indicated that since table 3-2-4, DODPM, as 
well as DOD Instruction 1338.1ITIC upon which it is based, specify 
that quarters allowance is not to be paid to a female member unless 
quarters for member without dependents (single-type quarters) are 
unavailable, the adequacy of Government quarters is to be determined 
on their fitness for the use as bachelor quarters, without regard to 
their suitability for a married woman who desires to reside with her 
husband. 

It appears that the commander’s statement of June 12, 1972, that 
Government quarters were unsuitable for Captain Lois R. Taylor, was 
not based on the actual unavailability of adequate single quarters, 
but on the presumed unsuitability of this type of quarters for a 
married member who wishes to reside with her husband. In such cir- 
cumstances, under current regulations BAQ, without dependents, may 
not be authorized. 

Section 420 of Title 37, U.S. Code, provides that a member of a 
uniformed service may not be paid an increased allowance under 
Chapter 7 of Title 37 on account of a dependent, for any period during 
which the dependent is entitled to basic pay under section 204 of that 
title. Accordingly, paragraph 30224a(2), DODPM, provides that a 
member is not entitled to BAQ on behalf of a spouse who is on active 
duty in the Armed Forces of the United States and entitled to basic 
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pay and allowances in her own right. Consequently, payment of in- 
creased quarters allowance to a member of the uniformed services 
because of his wife while she is serving on active duty and in receipt 
of basic pay, is unauthorized. In this regard see decision B—150830, 
July 26, 1963 (copy enclosed), and 47 Comp. Gen. 468 (1968). 

It has been recognized in the past that where both husband and 
wife are service members they are at a disadvantage as compared to 
a member married to a civilian wife, who is entitled to increased quar- 
ters allowance because of her. However, while legislation has been in- 
troduced in the Congress to correct this apparent inequity, no remedial 
provision has been enacted into law. 

Therefore, the fact that Captain Taylor’s husband does not receive 
additional BAQ allowance for her because she is in receipt of basic 
pay as a member of one of the uniformed services, provides no legal 
basis for payment of BAQ allowances to her. As the record does not 
show that adequate bachelor Government quarters are unavailable, 
Captain Lois R. Taylor may not be authorized quarters allowance, 
at the without dependents rate. 


[ B-177095 J 


Public Buildings—Contracts—Dual System of Contracting— 
Construction and Financing 

The proposed modifications in the dual system program procedures for the pro- 
curement of public buildings, a procedure which provides for separate construc- 
tion contracts and purchase contracts for financing the building projects, does 
not require any change in the conclusions reached in 52 Comp. Gen. 226 that the 
dual system of contracting is within the legal framework of section 5 of the 
Public Buildings Amendments of 1972 since the decision will be equally appli- 
eable to the dual system as modified to provide alternatives in the method and 
timing of construction contracting; the timing of issuance of the Participation 
Certificates; and the terms of redemption and purchase of Participation Cer- 
tificates, and the committees of Congress advised of the original plan should be 
informed of the proposed modifications to the plan. 

To the Acting Administrator, General Services Administration, 


February 16, 1973: 


Reference is made to letter of February 5, 1973, from your General 
Counsel, forwarding for our consideration a copy of a memorandum 
dated February 1, 1973 entitled “General Services Administration/ 
Purchase Contract Program—Dual System/Certain Procedural Modi- 
fications.” This memorandum supplements an earlier memorandum 
dated September 27, 1972, entitled “General Services Administration/ 
Purchase Contract Program—Dual System/General Description.” 
This last-named memorandum was the subject of our decision of Octo- 
ber 19, 1972, 52 Comp. Gen. 226, wherein we concluded that the con- 
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tracting procedures set forth therein were within the framework of 
section 5 of the Public Buildings Amendments of 1972 approved 
June 16, 1972, 86 Stat. 219, 40 U.S. Code 602a. Your General Counsel 
asks whether such conclusion is equally applicable to the program as 
modified by the memorandum of February 1, 1973, and should be 
deemed to apply to the program as so modified. 

Under the dual system program procedure—set out in detail in our 
decision of October 19, 1972—the General Services Administration 
(GSA) issues separate invitations (a) for bids for the construction of 
specified building projects and (b) for bids to finance and sell to the 
United States the group of projects. GSA then accepts the most favor- 
able construction bid for each project by entering into a Construction 
Contract with the construction bidder and implements the most favor- 
able financing bid for the projects by entering into a Public Buildings 
Purchase Contract and Trust Indenture (“Purchase Contract”) with a 
Trustee. The Trustee receives the necessary funds through issuance of 
Participation Certificates to the successful financial bidders. Each 
Participation Certificate evidences an undivided interest in the obli- 
gation of the United States to make payment of the Purchase Price 
under the Purchase Contract, and such obligation of the United States 
includes the obligation to pay such amounts as may be necessary to 
enable the Trustee to pay the principal of and premium, if any, and 
interest on the Participation Certificates when and as the same become 
due and payable as specified therein. 

The modifications in the dual system program procedures now pro- 
posed in the memorandum of February 1, 1973, consist of alternatives 
in respect of (1) the method and timing of the construction contract- 
ing, (2) the timing of issuance of the Participation Certificates, and 
(3) the terms of the redemption and purchase thereof prior to matu- 
rity. Such modifications are set forth in the memorandum as follows: 

(1) Method and Timing of Construction Contracting. It is proposed that a 
“phased construction” method of construction contracting be permissible under 
the program. Under this method, instead of a single prime contract for the com- 
plete construction of each project, a number of prime contracts would be entered 
into from time to time, each covering one or more phases of design or construc- 
tion of one or more projects. The prime contracts for certain phases would be 
entered into after performance of prime contracts for earlier phases has begun or 
been completed. Typical phases are design, foundation, structural frame, heating, 
ventilation and air-conditioning, partitions, ete. Site acquisition would in some 
cases occur after the initial design phase. 

(2) Timing of Issuance of Participation Certificates. It is proposed that, where 
phased construction is used for a project, the bids for the Participation Certifi- 
cates to be issued to finance the project would be invited at or after issuance of 
the invitation for bids or proposals for the prime contract for the initial phase 
of design or construction, and the bids for the Participation Certificates could be 
accepted prior to the award of such prime contract. As heretofore under the 
program, the principal amount of the Participation Certificates for which bids 


would be invited would not exceed the amount estimated by GSA, at approxi- 
mately the time of the invitation, as the maximum which might be required to 
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cover the costs and expenses (including capitalized interest) to the Target Date, 
as more fully described in the September 27, 1972, memorandum. 

Also, under the proposed modified procedures, whether or not phased con- 
struction is used, the terms of invitation for financial bids would, if and when 
deemed advantageous by the Administrator, provide that the Participation Cer- 
tificates bid for would be purchased and paid for in installments at specified 
future dates, rather than on a single date. 

As an additional alternative under the proposed modified procedures, the 
Administrator could, in lieu of initially inviting bids for the purchase of a prin- 
cipal amount of Participation Certificates sufficient to cover the maximum esti- 
mated costs and expenses for the projects, invite bids initially for only a 
portion of the estimated maximum, and subsequently from time to time as con- 
struction progresses invite bids for additional amounts of Participation Certifi- 
eates of the same or new series to be issued under the same Purchase Contract, 
appropriately amended or supplemented each time to reflect the additional is- 
suance. In the case of any such subsequent invitation, the principal amount for 
which bids are invited would not, however, exceed the amount estimated by GSA, 
at approximately the time of the invitation, as the maximum which might be re- 
quired to cover future costs of construction and other applicable costs and ex- 
penses referred to above, after taking into account any available funds at the 
time remaining with the Trustee. 

(3) Redemption and Purchase of Participation Certificates. Each Purchase 
Contract would contain provisions for (1) the mandatory redemption of Par- 
ticipation Certificates at a specified date within a year after the Target Date 
with any sums remaining in the Construction Fund after any transfer of sums 
to the Completion Fund for any uncompleted projects, and (2) the mandatory 
redemption of Participation Certificates at a specified date not later than one 
year following final completion (as determined by GSA), and in any event no 
later than three years following the Target Date, with any sums remaining in 
the Completion Fund. Provision would also be made for a Purchase Fund to 
permit the Administrator at any time to utilize under appropriate circumstances 
for the purchase and retirement of Participation Certificates sums held by the 
Trustee in the Construction or Completion Funds and no longed deemed neces- 
sary for construction or related costs or expenses, as well as additional moneys 
which may be paid by the Government to the Trustee for the purpose of purchase 
and retirement of Participation Certificates. 


We find nothing in the modifications set forth above which—from 
a legal standpoint—would require any change in the conclusions 
reached in our decision of October 19, 1972. Accordingly, that decision 
is equally applicable to the program as so modified. 

Inasmuch as the interested committees of the Congress were advised 
of the original plan by your agency, we suggest you advise the same 
committees of the instant modifications. 


[ B-177518 J 


Agriculture Department—Losses Sustained by Producers, Ete.— 
Turkey Growers—Indemnification 


The losses sustained by five turkey growers in connection with the Department of 
Agriculture’s quarantine program for the control and eradication of exotic New- 
castle disease—a highly virulent communicable disease of poultry—which was 
imposed under the Department’s authority to prevent the interstate dissemina- 
tion of a disease, may not be indemnified under the terms of 21 U.S.C. 114a or 
pursuant to the authority in 7 U.S.C. 612c. 21 U.S.C. 114a authorizes indemnity 
payments for the destruction of animals, including poultry, when performed 
under the supervision of the Department, whereas the growers sold their flocks 
and eggs upon their own initiative, a disposition that is not considered a “con- 
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structive destruction” that resulted from the quarantine, 7 U.S.C. 612c is intended 
for application only when an entire commodity is in distress and, furthermore, 
indemnity payments have been founded upon specific legislation. 


To the Secretary of Agriculture, February 16, 1973: 


By letter dated November 22, 1972, the Acting Secretary of Agricul- 
ture requested our decision concerning the authority of the Depart- 
ment of Agriculture to make indemnity payments to five California 
turkey growers for losses sustained in connection with the Depart- 
ment’s program for the control and eradication of exotic Newcastle 
disease. 

In November 1971 exotic Newcastle disease—a highly virulent, 
communicable disease of poultry—broke out in certain areas of the 
United States. In December 1971 your Department responded to this 
situation by imposing a Federal quarantine in, among other areas, 
portions of southern California. This action was undertaken pursuant 
to section 2 of the act approved February 2, 1903, as amended, 21 U.S. 
Code 111, and the act approved March 3, 1905, as amended, 21 U.S.C. 
123-127. Section 2 of the 1903 statute, as amended, authorizes the 
Secretary of Agriculture to make such regulations and take such meas- 
ures as he may deem proper to, inter alia, prevent the interstate dis- 
semination of the contagion of any contagious, infectious, or communi- 
cable disease of animals and/or live poultry. Section 1 of the 1905 
statute, as amended, 21 U.S.C. 123, provides in part: 

The Secretary of Agriculture is authorized and directed to quarantine * * * 
any portion of any State * * * when he shall determine the fact that any ani- 
mals and/or live poultry in such State * * * are affected with any contagious, 
infectious, or communicable disease of livestock or poultry or that the contagion 


of any such disease exists or that vectors which may disseminate any such dis- 
ease exist in such State * * *. 


The Federal quarantine relating to exotic Newcastle disease pro- 
hibited, except as otherwise provided, the interstate movement from 
the quarantine area of any poultry or eggs. 9 CFR § 82.4, as amended, 
36 F.R. 25218 (December 30, 1971). An exception was provided to 
permit the interstate movement of live poultry solely to federally in- 
spected slaughtering establishments for immediate slaughter and upon 
prior Federal approval. An exception was also made to permit inter- 
state mewement of “table eggs and eggs for processing” under certain 
conditions. The State of California quarantined the same area and im- 
posed similar prohibitions and restrictions with respect.to intrastate 
movement from the quarantine area. On March 10, 1972, the quaran- 
tine was extended by your Department and the State of California to 
encompass additional areas of southern California, including’ the 
ranches of the five turkey growers here involved. 

In December 1971 your Department entered into a cooperative 
agreement with the State of California pursuant to section 11 of the 
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act approved May 29, 1884, as amended, 21 U.S.C. 114a, which pro- 
vides in part: 

The Secretary of Agriculture, either independently or in cooperation with 
States * * * is authorized to control and eradicate any communicable diseases 
of livestock or poultry * * * including the payment of claims growing out of 
destruction of animals (including poultry), and of materials, affected by or ex- 


posed to any such disease, in accordance with such regulations as the Secretary 
may prescribe. * * *. 


The Acting Secretary’s letter reads, in part: 


The flocks of the five turkey growers * * * were substantial in size, i.e., 2200, 
3000, 6000, 5000 and 12,000 breeders respectively. The growers have sustained 
substantial economic losses as a result of the quarantine imposed upon the area 
which encompasses their ranches. These growers raised turkey breeder flocks 
and produced hatehing eggs which normally were shipped interstate as well as 
intrastate. As pointed out above, the Federal quarantine generally prohibited the 
interstate movement of hatching eggs, as well as poultry for purposes other than 
slaughter, and the State quarantine prohibited such movements intrastate from 
the quarantined area. The growers allege that these restrictions so adversely af- 
fected their businesses that they were forced to dispose of all of their turkeys and 
eggs. The turkeys were either destroyed or marketed for human consumption and 
the eggs were sold to commercial breakers. The disposition of the flocks and eggs 
was not ordered by this Department or the State under the cooperative program 
for the control and eradication of the exotic Newcastle disease. The flock owners 
voluntarily disposed of their flocks and eggs because of the economic losses in- 
curred and not because of known infection or disease exposure in the flocks. 


We are requested to determine whether the five growers may be in- 
demnified for their losses under the terms of 21 U.S.C. 114a, or, in the 
alternative, whether they may be compensated under the authority of 


section 32 of the act approved August 24, 1935, as amended, 7 U.S.C. 
612c. 


Applicability of 21 U.S.C. 114a. 


As noted previously, 21 U.S.C. 114a authorizes the Secretary of 
Agriculture, inter alia, to pay claims “growing out of destruction of 
animals (including poultry), and of materials, affected by or ex- 
posed to any such disease, in accordance with such regulations as the 
Secretary may prescribe.” Regulations for the application of 21 U.S.C. 
114a in connection with exotic Newcastle disease appear at 9 CFR 
§§ 53.1-53.10, as amended, 37 F.R. 134 (January 6, 1972) and 5689 
(March 18, 1972). These regulations authorize payment of “the ex- 
penses of purchase, destruction and disposition of animals and mate- 
rials required to be destroyed because of being contaminated by or 
exposed to” the disease under certain conditions [9 CFR § 53.2(b) ]. 
Among the conditions are that the animals be appraised by employees 
of your Department [7d. §§ 53.3, 53.10(c) ], and that the animals be 
killed promptly after appraisal and disposed of by burial or burning, 


unless otherwise specifically provided, under the supervision of such 
employees. [éd. § 53.4]. 
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The position of the turkey growers is presented in a memorandum 
dated July 21, 1972, from Joseph D. Tydings, Esquire, of the law 
firm Danzansky, Dickey, Tydings, Quint & Gordon, to the Senate Com- 
mittee on Agriculture and Forestry. This memorandum, at page 4, 
summarizes the growers’ argument for application of 21 U.S.C. 114a as 
follows: 


The turkey breeder flock owners should be indemnified, as authorized by 9 
C.F.R. § 53.2(b), because (1) there was a quarantine imposed on several south- 
ern California counties (See 36 Fed. Reg. 25218 (1971)) which prohibited the 
interstate movement of poultry, eggs, poultry carcasses, and various materials 
associated with the poultry industry; (2) the turkey breeder flocks in question 
were exposed to Exotic Newcastle Disease as required by 21 U.S.C. § 114a, 21 
U.S.C. §184a(b), and 9 C.F.R. § 53.2(b) ; and (8) as a result of the aforemen- 
tioned the turkey breeder flocks were “destroyed,” as required by 21 U.S.C. § 114a, 
21 U.S.C. §§ 184a(b) (d), and 9 C.F.R. § 53.2(b) for compensation. 


The memorandum, at page 6, elaborates upon the conclusion that these 
turkeys were exposed to the disease : 


Mr. Russ Barnum, who is acting as spokesman for the independent turkey 
growers, has absolutely no doubt that the birds were exposed to the disease. 
Barnum was in contact with several diseased ranches, i.e., poultry ranches where 
the disease had been discovered, and had made subsequent contact with the 
turkey ranches in question. In addition, vehicles which had been in contact with 
contaminated materials subsequently exposed the turkey breeder flocks to the 
disease. Finally, air currents, migratory birds, and other acts of nature were 
responsible for exposing the turkeys to the disease. Therefore, although the 
turkeys were not contaminated by the disease, they were exposed to it. It should 
also be noted that the Advisory Committee, a group of scientists who periodically 
advise USDA on various matters, chaired by Dr. Ben Pomeroy of the University 
of Minnesota, was not asked for its opinion on this matter, because apparently 
USDA was aware that the Advisory Committee would state that the turkeys had 
been exposed to the disease. 


On the matter of destruction of the flocks, the memorandum, at 
page 7, adopts the following argument : 


The turkey breeder flock owners have been victims of ‘“‘constructive destruc- 
tion,” i.e., there has been destruction as an economic fact of life although perhaps 
there was not actual destruction. 

There is no practical difference between the Department of Agriculture seizing 
and destroying chickens stricken or exposed to a dangerous, communicable dis- 
ease covered by the statutes in question and imposing a quarantine on a certain 
area, including a prohibition on the interstate or intrastate (outside the quaran- 
tine area) movement of turkey hatching eggs which “forces” the turkey hatching 
egg producers to sell their birds to processors, drown their birds, or sell their 
eggs to commercial breakers, all of which are done at substantial losses. Although 
the turkey growers were not required to destroy their birds or their hatching 
eggs, the result was essentially the same because of the quarantine. The turkey 
flock owners, in order to reduce their substantial losses, either sold their birds to 
processors (for human consumption), sold their eggs to commercial breakers, or 
drowned their birds. This, in essence, is the “constructive destruction,” and it can 
be analogized to the dairy industry. If because of some dangerous commericable, 
disease, a quarantine is imposed on a county, e.g., and milk from cows cannot be 
shipped outside the quarantine area tc its normal market, and the cows are 
ultimately sold to processors as meat, the farmer’s dairy business has been con- 
structively destroyed. The turkey growers have done all that is possible to miti- 
gate their losses, but, for all practical purposes, the quarantine destroyed their 
flocks. Hence, they should be indemnified for their losses. 
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Concerning the question of exposure to disease, the Acting Secre- 
tary’s letter states: 


* * * There is no definition of the term “exposed” in the statutory provision. 
This Department has deemed the determination as to whether animals were 
“exposed” to a communicable disease to be a matter of professional judgment 
based upon an epidemiological investigation as to the involvement of the particu- 
lar animals with infetted animals or premises. All relevant circumstances are 
considered, such as possible contact with infection through the movement of 
other animals, avian species, vectors, persons, products, equipment, or vehicles, 
as well as other factors which might be relevant, such as weather. The term 
“exposed” has been deemed to relate to such a determination with respect to 
particular animals and not to relate to all animals within a geographic area 
under quarantine regardless of the history of the animals in relation to the 
disease. All animals in a quarantined area are considered as having an “un- 
known status” unless they are identified as infected on the basis of clinical 
symptoms, virus isolation, or other diagnostic procedure, or they are identified 
as “exposed” based upon an epidemiological investigation. 


With specific reference to the turkey flocks here involved, the letter 
states: “After investigation, representatives of this Department con- 
cluded that there is no evidence that the flocks were in fact exposed 
to exotic Newcastle disease * * *.” Additional materials provided to 
us by your Department indicate that each of the ranches here involved 
was visited at least twice by Federal officials. The Acting Secretary’s 
letter also states with reference to application of 21 U.S.C. 114a: 

Neither is the term “destruction” defined in the statute. The term is used in 
the regulations to relate to the disposition of animals specifically found to be 
infected with or exposed to a communicable disease and which are ordered to be 
disposed of by the Federal or State representatives cooperating in the control 


and eradication of disease under a cooperative agreement between this Depart- 
ment and the State. 

We have been advised by the Office of the General Counsel of this Department 
that, in view of the circumstances outlined above and the statutory language 
and legislative history thereof * * * there is serious question whether the term 
“exposed” is intended to automatically apply to all animals in a quarantined 
area and the authority of the Secretary to pay indemnities under the provisions 
of 21 U.S.C. 114a for “constructive destruction” or consequential damages result- 
ing from the imposition of a quarantine is also subject to serious question. * * *. 


On the basis of the information presented to us, we must conclude 
that 21 U.S.C. 114a is not by its terms applicable to the turkey growers 
here involved. It is conceded that the turkey flocks and eggs of these 
growers were not affected or contaminated by exotic Newcastle disease. 
With respect to the question of exposure to the disease your Depart- 
ment takes the position that such determinations are a matter of pro- 
fessional judgment based upon epidemiological investigation involving 
consideration of all relevant circumstances. The memorandum on be- 
half of the claimants also appears to approach the question of ex- 
posure as a matter of scientific judgment based upon epidemiological 
factors. Thus, the memorandum alleges that the flocks were exposed 
by contaminated vehicles, air currents, migratory birds, and other acts 
of nature. However, your Department’s experts presumably considered 
these and any other relevant factors in concluding that the flocks were 
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not exposed. Moreover, the memorandum fails to present any expert 
opinion in support of its allegation as to exposure. The only assertions 
in this regard are that Mr. Russ Barnum, a spokesman for the grow- 
ers, “has absolutely no doubt that the birds were exposed to the dis- 
ease,” and that if the question had been submitted to your Depart- 
ment’s Advisory Committee, the Committee would have concluded that 
the flocks were exposed. However, there is no indication that Mr. 
Barnum is qualified to make epidemiological determinations; and the 
assertion as to what the Advisory Committee would have concluded 
must be considered speculative at best. In any event agency admin- 
istrative determinations—such as the one here concluding that the 
flocks were not exposed—are binding on us in the absence of substan- 
tial evidence to the contrary. We find no such substantial evidence to 
the contrary in this case. 

Apart from the matter of exposure, 21 U.S.C. 114a authorizes in- 
demnity payments “growing out of destruction of animals (including 
poultry), and of materials * * * in accordance with such regulations 
as the Secretary may prescribe.” As noted previously, Department of 
Agriculture regulations require, inter alia, appraisal, destruction, and 
disposal under the supervision of certain Department employees. In 
the present case, however, the turkey growers sold their flocks and eggs 
entirely at their own initiative, without any approval or involvement 
on the part of your Department’s employees. Therefore, it appears that 
the actions taken with respect to the turkey flocks and eggs here in- 
volved were not within the normal application of the indemnity pro- 
vision. However, Mr. Tydings’ memorandum takes the position that 
even if there was no “actual” destruction, the turkey growers are the 
victims of a “constructive destruction” since, as a result of the quaran- 
tine, they were forced to dispose of their flocks and eggs for, in effect, 
salvage value. Thus, it is argued, there is no practical difference be- 
tween an actual seizure and destruction by your Department pursuant 
to 21 U.S.C. 114a, and the imposition of restrictions upon transporta- 
tion of flocks and eggs which eliminated normal markets. 

The facts presented in the memorandum do not disclose whether the 
turkey growers may have had any practical alternatives less drastic 
than selling their flocks and eggs for salvage. However, assuming that 
no alternative existed—and, therefore, that the quarantine had the 
same practical effect as an actual destruction—the “constructive de- 
struction” argument is directed entirely at the quarantine aspect of 
your Department’s efforts to combat exotic Newcastle disease. On the 
other hand, it is apparent that the quarantine program is separate and 
distinct from the destruction program provided for under 21 U.S.C. 
114a and 9 CFR, Part 53. Thus the quarantine program is founded 
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upon different authorities—primarily 21 U.S.C. 123 and 9 CFR, Part 
82. The specific purposes of the two programs also differ. The quar- 
antine program is in the nature of a preventive measure designed to 
inhibit the dissemination of disease; while the destruction program is 
concerned with the actual eradication of disease within a quarantine 
area. In this regard it is notable that while the destruction program 
is limited to animals and materials affected by or exposed to disease, 
a quarantine under 21 U.S.C. 123 may be imposed upon a determina- 
tion, inter alia, that the contagion of a disease or vectors which may 
disseminate disease exist in a certain area. 

In view of the foregoing, we believe that the indemnity authority 
of 21 U.S.C. 114a is limited to the actions specifically provided for in 
that section, i.e., in effect, the seizure and destruction by your Depart- 
ment of animals and materials actually affected by or exposed to 
disease. We are aware of nothing which suggests that this indemnity 
authority is designed for application to claims growing out of other 
actions taken by your Department in its general approach to the con- 
trol and eradication of communicable diseases of animals or poultry. 


Applicability of 7 U.S.C. 612c (Section 32 of Public Law 74-320). 


Section 32 of the act approved August 24, 1935 (Public Law 74- 
320), Ch. 641, 49 Stat. 750, 774, as amended, 7 U.S.C. 612c, appro- 
priates certain sums to be maintained in a separate fund and utilized 
by the Secretary of Agriculture to, inter alia: 


* * * (3) re-establish farmers’ purchasing power by making payments in 


connection with the normal production of any agricultural commodity for domes- 
tic consumption. * * *. 





The Acting Secretary’s letter to us points out that clause (3) of sec- 
tion 32 was applied in making indemnity payments to reestablish the 
purchasing power of cranberry growers following demoralization of 
commercial markets for the 1959 crop which occurred as a result of 
publicity concerning the.use of chemical weed killers on some cran- 
berries. It is also stated that our Office passed upon the legality of the 
cranberry program (see B—142279, March 28, 1960), and that no seri- 
ous objections to the program were voiced by the Congress. However, 
concerning application of section 32 to the turkey growers here in- 
volved, the Acting Secretary states : 

* * * there is a significant distinction between the cranberry situation and 
that of the turkey breeder flock owners. In the former case the whole industry 
throughout the United States was involved, while in the latter there are only 
five affected turkey producers, located within a small area of California. Section 
32 refers to farmers’ purchasing power—in the plural—and to the normal pro- 
duction of the agricultural commodity for domestic consumption. The section 


appears to contemplate a situation in which the entire crop of a commodity is in 


distress, rather than a situation involving a minor segment of the agricultural 
industry. 
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It may also be noted that since the cranberry payment program was conducted 
by this Department for the 1959 crop of cranberries, Congress has since seen fit 
to enact specific legislation in each subsequent instance where indemnification 
for farmers was considered appropriate. For example, in the case of milk, Con- 
gress authorized a milk indemnity program to compensate farmers and others 
who have suffered losses as a result of removal of their dairy products from 
commercial markets because such products contain residues of chemicals reg- 
istered and approved for use by the Federal Government at the time of such 
use. (7 U.S.C. 450j) Similar authority has been provided for the indemnification 
of beekeepers “in cases in which the loss occurred as a result of the use of 
economic poisons which had been registered and approved for use by the Federal 
Government.” (7 U.S.C. 135b note.) Accordingly, even if the provisions of section 
82 are construed to be broad enough to permit payments to the turkey growers 
here involved, the subsequent specific legislation authorizing indemnification 
for certain losses make it questionable whether the general authority of section 
32 remains available for such purpose. 


We agree that, unlike the cranberry situation, the problem of the 
turkey growers here involved cannot—at least at the present time—be 
characterized as a general problem affecting the entire industry. More 
fundamentally, we also agree that, in view of the fact that application 
of section 32 to the cranberry situation was itself subject to some 
doubt, B-142279, supra, p. 6, and that subsequent indemnity programs 
have been founded upon specific legislation, it is questionable whether 
the general authority of section 32 remains available for indeinnifica- 
tion payments of the type here contemplated. 

For the reasons stated herein, it is our opinion that neither 21 U.S.C. 
114a nor 7 U.S.C. 612c authorizes indemnity payments under the 
circumstances set forth in the Acting Secretary’s letter and the mate- 
rials enclosed therewith. 


[ B-177214 J 


Retirement—Civilian—Service Credits—Military Service—Waiver 


of Retired Pay 


An Army sergeant who when retired on December 1, 1960, under 10 U.S.C. 3914, 
entered the Federal Civil Service from which he retired for disability on Novem- 
ber 21, 1969, and who on October 1, 1970, both changed to full waiver his partial 
waiver of retired pay for Veterans Administration (VA) compensation, and 
waived retired pay to have his military service used in the computation of his 
civil service annuity pursuant to 5 U.S.C. 8332(c), may have his retired pay 
retroactively waived to the date of his civil service retirement if the Civil 
Service Commission agrees to recompute his annuity and pay the additional 
annuity due, since waiver of retired pay under 38 U.S.C. 3105 for VA compensa- 
tion did not disturb the military status of the retiree, and the VA compensation 
erroneously paid will be recouped, nor will the double benefit prohibited by 38 
U.S.C. 3104 result from the use of the military service for civil service annuity 
purposes as no military retired pay will be paid. 


To the Secretary of the Army, February 20, 1973: 


Further reference is made to letter dated October 4, 1972, from the 
Acting Assistant Secretary of the Army (Financial Management) 
requesting a decision as to the waiver of Sergeant Major Clifford 
Frank Clarry, SSAN 074—09-6523, of his retired pay in order that his 
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military service may be credited in the computation of his civil service 
annuity retroactive to November 21, 1969. The request has been 
assigned Submission No. SS—A 1166 by the Department of Defense 
Military Pay and Allowance Committee. 

It is stated that Sergeant Major Clarry retired December 1, 1960, 
under the provisions of 10 U.S. Code 3914. He waived a portion of 
his retired pay to receive Veterans Administration compensation for 
the period from July 1, 1967, through September 30, 1970. The par- 
tial waiver was changed to a full waiver of retired pay effective Octo- 
ber 1, 1970. The compensation award made on October 1, 1970, 
retroactive to November 3, 1969, of $498 per month exceeded the 
retired pay entitlement, his retired pay was stopped effective Octo- 
ber 1, 1970, and the Veterans Administration is now recouping the 
overpayment of compensation equal to the amount of retired pay pre- 
viously paid for the period from November 3, 1969, through Sep- 
tember 30, 1970. 

Sergeant Major Clarry was retired from the civil service for dis- 
ability on November 21, 1969. The annuity was initially established 
without credit for his military service since he had never submitted 
a formal request to the Retired Pay Division, Department of the 
Army, to waive retired pay so that his military service could be used 
in the computation of his civil service annuity. He is now of the 
opinion that his waiver of retired pay and the retroactive award of 
compensation by the Veterans Administration constitutes a retro- 
active waiver of retired pay so as to allow him to credit his military 
service in the computation of his civil service annuity retroactive to 
November 21, 1969. 

It is further stated that a notice was received on March 15, 1971, 
from the Civil Service Commission that a change in the monthly rate 
of Sergeant Major Clarry’s civil service annuity to $320 was effective 
October 1, 1970, since he waived retired pay on that date and his mili- 
tary service was being used in the computation of his annuity effective 
the same date. The Commission, in a letter to the retired member dated 
January 17, 1972, indicated that if the Army Retired Pay Division 
would furnish a corrected record showing waiver of military retired 
pay on or before November 20, 1969, the annuity would be recomputed 
allowing credit for military service as of November 21, 1969, effective 
date of his civil service annuity. 

By letter dated April 9, 1972, Sergeant Major Clarry requested a 
statement from the Retired Pay Division of waiver of his military 
retired pay effective October 3, 1969, the date it is reported that he 
waived his military retired pay for VA compensation. In view of his 
failure to elect an annuity computed on his military service at the time 
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of his civil service retirement on November 21, 1969, doubt is expressed 
as to whether a retroactive waiver of retired pay to that date is now 
permissible. If not, question is raised as to whether the effective date 
of the waiver should be October 1, 1970, date of the Veterans Admin- 
istration award of compensation exceeding military retired pay, or at 
such date as a formal waiver for civil service annuity is received from 
the retired member. 

Section 3104, Title 38, U.S. Code, provides in pertinent part, as 
follows: 

(a) Except to the extent that retirement pay is waived under other provisions 
of law, not more than one award of pension, compensation, emergency officers’, 
regular, or reserve retirement pay, or initial award of naval pension granted 


after July 13, 1943, shall be made concurrently to any person based on his own 
service or concurrently to any person based on the service of any other person. 


It is provided in 88 U.S.C. 3105 that any person who is receiving 
pay pursuant to any provision of law providing retired or retirement 
pay to persons in the Armed Forces, and who would be eligible to re- 
ceive pension or compensation under the laws administered by the Vet- 
erans Administration if he were not receiving such retired pay, shall 
be entitled to receive such pension or compensation upon the filing by 
such person with the department by which such retired pay is paid of 
a waiver of so much of his retired pay or retirement pay as is equal in 
amount to such pension or compensation. It is assumed that Sergeant 
Major Clarry filed such a waiver with the Department of the Army. 

Since the amount of retired pay which was subject to waiver is 
limited to an amount which is equal to the compensation to which a per- 
son is entitled to receive from the Veterans Administration, the waiver 
adjusts to any changes in the compensation award and if that award 
exceeds the monthly military retired pay such pay is stopped. How- 
ever, a waiver of retired pay to receive pension or compensation does 
not disturb the person’s status as a retired member and is effective only 
as to the amount of retired pay waived. Thus, if the Veterans Admin- 
istration either reduces or stops altogether the payment of the pension 
or compensation the amount of waived retired pay of the person should 
be increased accordingly. See 28 Comp. Gen. 484 (1949), and 43 id. 
39 (1963). 

Waiver of military retired pay for the purpose of increasing a civil 
service annuity is covered by entirely different laws and regulations. 
The controlling statute, 5 U.S.C. 8332(c), provides as follows: 

(c) Except as provided by subsection (d) of this section, an employee or 
Member shall be allowed credit for periods of military service before the date 
of the separation on which title to annuity is based. However, if an employee or 
Member is awarded retired pay on account of military service, his military 
service may not be credited unless the retired pay is awarded— 


(1) on account of a service-connected disability— 
(A) incurred in combat with an enemy of the United States; or 
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(B) caused by an instrumentality of war and incurred in line of duty 
during a period of war as defined by section 301 of title 38; or 
(2) under chapter 67 of title 10. 


It is provided in 5 U.S.C. 8345(d) that 

(d) An individual entitled to annuity from the Fund may decline to accept all 
or any part of the annuity by a waiver signed and filed with the Civil Service 
Commission. The waiver may be revoked in writing at any time. Payment of the 


annuity waived may not be made for the period during which the waiver was in 
effect. 


The regulations of the United States Civil Service Commission re- 
lating to the credit of military service are contained in subchapter S3, 
Federal Personnel Manual Supplement 831-1. Section S3—-5 provides in 
pertinent part as follows: 















































f. Waiver of military retired pay. (1) An employee or employee-annuitant who 
is receiving military retired pay which bars credit for military service as ex- 
plained in a(1) of this section may elect to waive the retired pay and have his 
military service added to his civilian service. 

(2) Adjudication of many retirement claims involving waivers of retired pay 
are unduly delayed because the employee failed to execute a waiver and send it to 
his retired pay center on a timely basis and also because the employee has 
already received military retired pay beyond the effective date of his proposed 
waiver and a recovery of the overpayment is required. To avoid this delay, the 
employee’s waiver request—specifying the effective date of the waiver—should 
be forwarded direct to the Military Finance Center from which retired pay is 
received at least 60 days before the commencing date of annuity under the civil 
service retirement law. The waiver should be worded in the following manner: 


I (full name and military serial number) hereby waive my military retired 
pay effective (date of separation). I hereby authorize the Civil Service 
Commission to withhold from my civil service retirement annuity any amount 
of military retired pay granted beyond the effective date of this waiver due 
to any delay in receiving or processing this election. 


While the regulations do not require that the employee or employee- 
annuitant make his election to waive his military retired pay in ad- 
vance, the tenor of the regulations indicates that such waivers are to 
be given only prospective effect. Also, the regulation sets forth a form 
of waiver to be filed with the military finance center from which mili- 
tary pay is received. However, it would appear that any waiver clearly 
indicating the member’s intentions would be acceptable and no double 
benefit would result from the use of the military service on which re- 
tired pay is computed for any period during which military retired pay 
is not paid. Cf. 50 Comp. Gen. 80 (1970). 

While different laws and regulations govern the payment of civil 
service retirement, it would-seem that the applicable waiver provisions 
are flexible enough to permit the starting or stopping of civil service 
annuity and military retired pay so as to give effect to the waiver filed 
pursuant to the above-cited 38 U.S.C. 3105 for the crediting of military 
service in the computation of the civil service annuity. It appears that 
the Civil Service Commission has recomputed Sergeant Major Clarry’s 
annuity to include his military service and has been paying him an- 
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nuity on that basis from October 1, 1970, the date military retired pay 
was stopped under his waiver of military retired pay to receive Vet- 
erans Administration compensation. Since under the retroactive com- 
pensation award he is not entitled to retired pay after November 3, 
1969, and the amount paid subsequent thereto is: being recouped by 
the Veterans Administration, we see no reason why his military service 
may not be credited in the computation of his civil service annuity from 
November 21, 1969, date of retirement, provided the Civil Service 
Commission agrees to recomputation and payment of the additional 
annuity. Final decision in the matter rests with the Commission which 
has exclasive jurisdiction over the computation and payment of civil 
service annuity. Accordingly, we have no objection to considering the 
waiver of retired pay effective as of November 3, 1969. 

It is apparent that the overpayment of military retired pay has not 
been fully recovered and it is our view that if the Civil Service Com- 
mission finds an additional amount of annuity due, the amount should 
be set off against the indebtedness before any payment is made to 
Sergeant Major Clarry. 


[ B-175895 ] 


Contracts—Federal Supply Schedule—Purchases Elsewhere 


A firm who had a yearly supply contract with the General Services Administra- 
tion (GSA) for carpet servicing in Government buildings within a designated 
area at a specified price but accepted an oral order from an agency in another 
contractor’s area may not be paid the higher price claimed on the basis of en- 
titlement to be reimbursed as for an “open market” job at commercial prices. 
The firm cognizant of the limitations imposed by the GSA contracts is charged 
with notice of the lack of employee authority to obligate the Government and 
should have advised the agency of iis error. Since the service was not within the 
urgency exception of the contract, the error in procuring the services on the open 
market rather than from the schedule contract does not legally obligate the Gov- 
ernment beyond the extent of the price stipulated. 

To the Director, Office of Administration, The Renegotiation 


Board, February 21, 1973: 


Reference is made to your letter of April 12, 1972, with attachments, 
transmitting the claim of Afghan Carpet Cleaners (Afghan) for serv- 
ices furnished to your agency in January and February 1972, and re- 
questing our decision as to the amount the Board may pay in satis- 
faction thereof. 

The record reveals that Afghan was the recipient of the General 
Services Administration’s (GSA) contract GS-03—-DP-(P)-10023 for 
the cleaning, repairing and installation of rugs and carpets in Gov- 
ernment buildings for the period of June 1, 1971, through May 31, 
1972. Afghan’s contract encompassed “Area 2” which was described 
as Southwest and Southeast Washington, D.C. The contract for North- 
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west and Northeast Washington, D.C. was held by Metro Maintenance, 
Inc. (Metro) of Falls Church, Virginia. 

The master schedule for all such contracts in Region 3, identified as 
the Washington, D.C., Maryland and Virginia areas, stipulated that 
the term contracts and covering price schedules were mandatory on 
agencies within the respective geographical areas, and that the con- 
tractor holding the contract for a specified area would be required 
to fulfill all requirements of the agencies within the area encompassed 
by his contract subject to certain enumerated exceptions. The Gov- 
ernment agency was required to use the contractor holding the contract 
for the agency’s area, unless the services were required at a location out- 
side a designated service area. 

According to the record, your agency, located in the Northwest sec- 
tion of Washington, D.C., was in the process of moving from its prem- 
ises at 1910 K Street, N.W. to its new location at 2000 M Street, N.W. 
during the month of January 1972. 

You have stated that the agency orally ordered Afghan, which did 
not hold the contract for that area, to pick up some 13,162 square 
feet of carpet from 1910 K Street, N.W., clean it, and deliver it to your 
new Offices. You further advise that during the course of 2 days in the 
week of January 10, 1972, Afghan’s crew removed the carpeting from 
the old location with the assistance of two GSA laborers. The record 
relates that when the Afghan foreman was requested to furnish a 
receipt for the carpets as required by Afghan’s contract, he merely 
tendered his business card and stated that Afghan would mail the re- 
ceipt to the Board. 

During the course of the following several weeks, your agency con- 
tacted Afghan regarding the determination of.a price, but was pur- 
portedly advised by Afghan that a price had not yet been computed. 
For this reason, you state that the Board was unable to issue a 
purchase order. 

The carpets, after being cleaned, were delivered to your new offices 
on or about February 15, 1972, at which time Afghan submitted an 
invoice in the sum of $2,579.76, which was computed by multiplying 
the 13,162 square feet of carpet by 20 cents per square foot less a 
discount of 2 percent for payment within 10 days. 

A letter from Afghan, dated March 2, 1972, amended its invoice 
by offering an additional 3 percent discount if the invoice were paid 
by March 16, 1972. It was explained that the 20 cents per square foot 
figure was the price offered to all of Afghan’s commercial customers 
and that it could not offer the Board more favorable treatment than 
its other commercial customers. 
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By letter of March 27, 1972, you advised Afghan that the services 
covered by the invoice were ordered on the basis of Afghan’s GSA 
contract, and that the Board erred in selecting Afghan from the 
schedule as the authorized contractor for the Northwest area, since 
a review of the schedule showed Metro as holding that contract. You 
maintained that the Board was not authorized to pay more than 
Afghan’s contract price of 8 cents per square foot, less discounts as set 
out in the GSA schedule. Therefore, you advised Afghan that you had 
prepared a purchase order at 8 cents per square foot, less a 45 percent 
prompt payment discount and an additional trade discount of 40 per- 
cent, for a total invoice price of $347.48. Afghan was advised that if it 
would submit a proper invoice in that amount, the invoice would 
receive prompt attention. 

The record includes a copy of an undated letter from Afghan stat- 
ing that it was charging the Board with knowledge of the fact that 
Metro, rather than Afghan, held the contract for Northwest Wash- 
ington. The letter further indicates that Afghan knew Government 
agencies were obligated to order their requirements from the firm hold- 
ing the contract for the area in which the agency was located. How- 
ever, Afghan maintained that it could not afford to absorb losses on 
the removal and cleaning of carpets in sections of the city for which it 
did not hold a GSA contract, and claimed that any remuneration 
below the commercial price would result in a loss. Accordingly, the 
letter requested payment of $2,632.40, contending that the discount 
which Afghan had initially offered had been lost due to the expiration 
of the discount period. 

Afghan, by way of its counsel, has submitted to this Office a sum- 
mary of the expenses allegedly incurred in performing the referenced 
work, including the rental of a truck to transport the carpets to a sub- 
contractor in Rockville, Maryland, and $721.75 allegedly paid to the 
subcontractor for cleaning services. Afghan’s counsel maintains that 
because Afghan had performed “open market” jobs for certain other 
agencies, Afghan was entitled to believe the Renegotiation Board 
order was also for such an “open market” job. 

In view of the foregoing, you have submitted Afghan’s invoice for 
$2,579.76 to this Office and have requested an advance decision on the 
amount the Board may properly pay for the services received from 
Afghan. 

With regard to supply schedule contracts, it has been the position 
of our Office that the procurement of such supplies or services on the 
open market, rather than from the scheduled contractor, where such 
procurement is due to an error on the part of Government personnel 
rather than a public exigency, does not legally obligate the Govern- 
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ment beyond the extent of the price stipulated in the applicable sup- 
ply contract. Moreover, and most significantly, one entering into a 
contract with an officer or employee of the Government is charged 
with notice of the limitations placed upon the authority of the officer 
or employee to obligate the United States. 26 Comp. Gen. 866, 867-868 
(1947) ; 30 id. 23 (1950). 

Our perusal of the record reveals that Afghan was clearly cognizant 
of the limitations imposed by the GSA contracts upon the Government 
agencies ordering the services set out therein. It follows that Afghan 
is chargeable with knowledge that the Renegotiation Board was ob- 
ligated to order these services from Metro. It would therefore appear 
that had Afghan advised the Renegotiation Board of its error at the 
time the services were ordered, Afghan could easily have averted any 
loss it may have sustained on the job. Instead, Afghan remained 
silent and now seeks to recover remuneration in excess of the price 
the Renegotiation Board was required to pay under Metro’s GSA 
contract. 

Afghan contends it was justified in believing that the Board was 
placing an “open market” order at commercial prices, since Afghan 
had previously received such orders from the Smithsonian Institution 
and from Andrews Air Force Base, neither of which was located 
within the area covered by Afghan’s contract. We must, however, 
reject this contention since it does not appear that use of the schedule 
contracts was mandatory upon either the Air Force or the Smith- 
sonian Institution. 

Additionally, we cannot consider this case to fall within the urgency 
exception to the GSA contract, as urged by Afghan’s counsel, because 
Afghan did not pick up the carpets in less than 24 hours, whereas the 
master schedule (p. 5) clearly requires that where the carpets are to 
be removed for servicing at the contractor’s plant, they shall be picked 
up within 24 hours after notification. Had the Renegotiation Board 
not committed an error in selecting Afghan but had properly contacted 
Metro for this job, Metro therefore would have been obligated by its 
contract to perform these same services on the basis of 8 cents per 
square foot, notwithstanding that the work was to be performed at 
the contractor’s plant (master schedule, p. 8). Moreover, in computing 
the invoice price, the Renégotiation Board would have been authorized 
to apply a 2 percent, 20 days prompt payment discount and a discount 
of 6614 percent for the area of Northwest Washington (master sched- 
ule, .p. 12). 

In view thereof, and of the cited decisions prohibiting remunera- 
tion in excess of the price at which the Renegotiation Board would 
have been able to obtain the same services from Metro, it is our opinion 
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that you may pay Afghan only on the basis of 8 cents per square 


foot, minus the discounts (if earned) applicable to Metro’s GSA 
contract. 


[ B-175920 J 


Contracts—Mistakes—Price Adjustment—Specification Misinter- 
pretation 

The fact that the denial of a claim under 50 U.S.C. 1431-1435, which authorizes 
amending and modifying contracts to facilitate the national defense, is not 
subject to review by the United States General Accounting Office does not 
preclude consideration of the claim on the basis of bid mistake. However, the 
contractor is not entitled to a price adjustment based on the fact a second 
error—the first having been corrected before award—was.due to the misin- 
terpretation of the bid package because of a missing Government drawing since 
the contractor was cognizant of the omission but failed to recognize its signifi- 
cance, a situation similar to Space Corporation v. United States, Ct. Cl. No. 328-70, 
December 12, 1972. Neither the face of the bid nor the variance in price between 
low and second low bids puts the contracting officer on notice of the possibility 
of error, particularly since the contractor had reexamined its bid incident to 


the first error and, therefore, acceptance of the bid consummated a valid and 
binding contract. 


To Oldaker & Oldaker, February 21, 1973: 


Further reference is made to your letter dated May 4, 1972, and 
subsequent correspondence, on behalf of Eidal International Corpora- 
tion, requesting relief due to a claimed mistake in bid under IFB 
DAAK01-69-B-8394, issued by the Army Mobility Equipment Com- 
mand (MECOM), St. Louis, Missouri. 

This matter was the subject of a claim filed by Eidal with MECOM 
under the provisions of Public Law 85-804, approved August 28, 1958, 
72 Stat. 972, 50 U.S.C. Code 1431-1435, as implemented by section 
XVII of the Armed Services Procurement Regulation, which au- 
thorizes amending or modifying contracts to facilitate the national 
defense. Pursuant to such authority, Eidal’s claim was heard and 
denied by the MECOM Contract Adjustment Board. You now request 
that we “review the attached documents, in order to correct the ad- 
verse decision of the Army in this matter.” 

Denials of claims under Public Law 85-804 are not subject to review 
by this Office, so far as entitlement to the relief authorized by that 
statute is concerned. B-156784, June 10, 1965. However: 

* * * factual findings made in the course of considering such claims are not 
endowed by any contractual or statutory provision with any attribute of finality 
which would require them to be considered as binding in connection with the 
consideration of any other form of remedy, and we therefore may consider 


the claim as we would any other claim based upon alleged mistake in bid. 
48 Comp. Gen. 672 (1969). 


Attached to your letter of May 4, 1972, was a file of correspondence 
and the decision of the MECOM Contract Adjustment Board, which 
you state contain the “essential facts” concerning Eidal’s claim. It 
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appears therefrom that as a result of submitting the lowest of eight 
bids under IFB DAAK01-69-B8394 (IF B-8394) , Eidal was awarded 
contract DAA K01-69-C-—A851 (Contract -A851) for 81 mobile power 
units. 

An hour after bid opening, Eidal advised MECOM that it had 
discovered a mistake in its bid in that it had inadvertently omitted 
the cost of the distribution box. On June 26, 1969, pursuant to Armed 
Services Procurement Regulation (ASPR) 2-406.3, the General Coun- 
sel, Army Materiel Command, authorized correction of the mistake 
thus increasing the unit price by $279.72. Award was made to Eidal 
on the following day in the corrected amount of $107,467.56. The 
second low bid of $127,191 was approximately 15 percent higher. 

Contract —A851 required the contractor to mount certain Govern- 
ment and contractor-furnished equipment upon Government-furnished 
flatbed trailers. Slightly more than a month after award, Eidal was 
advised by a MECOM representative that a drawing had been omitted 
from a solicitation in a similar procurement. Eidal alleges that it then 
reexamined its copy of IF B -8394, whereupon it discovered the same 
drawing was missing. The drawing shows that the Government- 
furnished trailers would lack a steel deck or flatbed, the fabrication 
and installation of which was the contractor’s responsibility. 

Eidal asserts that because the drawing was omitted from its copy of 
the IF B, its bid was computed upon the assumption that the Govern- 
ment-furnished trailers would include a flatbed. Eidal requested an 
increase of $19,826.37 in its contract price to compensate it for furnish- 
ing the flatbeds. The request was initially made pursuant to ASPR 
17-204.3(ii) which, in implementation of Public Law 85-804, permits 
modification of a contract to correct the effect of a mistake “on the part 
of the contractor which is so obvious that it was or should have been 
apparent to the contracting officer.” In its decision No. 3-71, dated 
October 14, 1970, the MECOM Contract Adjustment Board denied 
Eidal’s request for adjustment on the basis that the circumstances 
were not such as to place the contracting officer on constructive notice 
of error. 

Eidal described its bid preparation procedure in a letter to MECOM 
dated September 2, 1969, which stated in part: 

The first step with the drawings was to find the major lists that referred to 
“Power Unit, PU-629/G” which is specified as the end product by the IFB. We 
found two lists. One is titled “DL 13205E4945.” The item nomenclature is the 
same as the IFB. The second list called “PL,” bears the same number and has as 
its first entry “Power Unit, PU-629/G” with the identifying drawing number 
being identical to the identifying number of the two lists, 18205E4945. 

The remainder of the prints were sorted out and checked against the lists. We 
found ali of the drawings, except one, were on both lists. This drawing was 


found on the DL, shown as a “Data List’ and was number 13216E7430 and given 
the title “Trailer Assembly, 1% ton.” 
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Although all of the other numbers were found to appear on both the DL and 
the PL, together with separate PL sheets of other numbers and on the draw- 
ings themselves, we could find no other reference to 13216H7430, Neither could we 
find a drawing with this number or a separate parts list. 

The only other reference to the trailer, aside from in the IFB, was found as 
the second item of sheet two of PL 13205E4945. Here we find number “1”, draw- 
ing size “D”, part No. 132055157, quantity “1”, nomenclature “TRAILER, 
FLATBED.” 

This drawing was in the IFB package. This drawing had no bill of material, 
either on the drawing or as a separate list. This drawing indicated dimensions 
for locating holes and the hole types and sizes in the “TRAILER, FLATBED.” 
This was then our drawing. 

As there were no other drawings of the trailer; no other parts lists; no com- 
ponent part drawings or parts lists and as the only reference to 13216E7430 was 
as a “DATA LIST” we very naturally felt that we had the complete set. We 
felt that as a “Data List” this number referred to the “Government Furnished 
Chassis Trailer, M108A3, FSN2330-141-8052” referred to in the IFB. 

We were certain that this trailer would come to us as a flatbed trailer with 
the bed in place. [Italic supplied. ] 


However, MECOM advised Eidal that: 


* * * the invitation for bids required the Power Unit to be in accordance with 
Drawing List 18205E4945 (which [you have] confirmed that you received as part 
of the bid package). 

On sheet 2 of the foregoing drawing list, drawing number 13216E74380 was 
referenced. The latter drawing covered the Trailer Assembly and clearly requires 
furnishing of the deck on the trailer. 


Notwithstanding the foregoing, it has not, been conclusively estab- 
lished that the drawing was missing from the copy of IFB —8394 fur- 
nished Eidal. Apparently all copies of the IFB which remained in 
MECOM’s possession were complete. However, assuming that the 
omission occurred, we believe a fair reading of the record shows that 
during the formulation of its bid Eidal realized the drawing was 
omitted, failed to recognize the significance of the omission, and priced 
its bid upon the erroneous assumption that the trailer would be fur- 
nished with the deck in place. 

The instant case therefore is similar to that of Space Corporation 
v. United States, Ct. Cl. No. 328-70, December 12, 1972. Upon receipt 
of a solicitation for missile containers, Space Corporation’s chief esti- 
mator observed that Drawing No. 202, relating to a monitoring system, 
was missing. Space Corporation made no inquiry of the Government 
concerning the missing drawing. Instead, based upon prior experience 
in manufacturing similar containers, the company estimated that the 
unit cost of the monitoring system would be about $35 and used that 
figure in computing its offer. After it was awarded the contract, Space 
Corporation obtained a copy of Drawing No. 202, which indicated that 
a certain manufacturer was the source of the monitoring systems. The 
unit price of the monitoring systems, which were available only from 
that manufacturer, was $410 rather than the $35 estimate included in 
Space Corporation’s offer. 

One of the theories upon which Space Corporation sought reim- 
bursement from the Government was that there had been a mistake in 
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the contract which merited reformation. In regard to this theory, the 
Court of Claims stated : 






















































Plaintiff’s second ground for recovery in the alternative is based upon the 
theory of reformation. Plaintiff argues that it misinterpreted the bid package 
due to the absence of Drawing No. 202 and is thus entitled to a reformation of 
the contract to reflect the original intentions of the parties. We find that the 
circumstances of this case do not warrant application of this equitable doctrine. 
As a general rule, the Court of Claims has jurisdiction to reform a government 
contract as an incident to the rendition of a money judgment. California-Pacific 
Utilities Co. v. United States, 194 Ct. Cl. 703, 715 (1971) ; however, the purpose 
of the remedy is'to make a mistaken writing conform to antecedent expressions 
on which the parties agreed. Bromion, Inc. v. United States, 188 Ct. Cl. 31, 35, 411 
F. 2d 1020, 1022 (1969). Most frequently reformation is warranted when there 
is a clear-cut clerical or arithmetical error. This court is concerned to protect 
the contractor from a contracting officer who knows or should know that the con- 
tactor has made a mistake in his bid. Ruggiero v. United States, 180 Ct. Cl. 327, 
335, 420 F. 2d 709, 713 (1970). The record in this case does not support a finding 
that would merit equitable relief in the form of reformation of the contract. 

The Ruggiero line of cases is primarily concerned with mistakes made by the 
bidder which subsequently work to his disadvantage. The mistake in this case 
was by the defendant and the plaintiff was well aware of it prior to the submis- 
sion of its bid. Plaintiff may recover on the theory of reformation under such cir- 
cumstances only if the defendant’s representatives knew or should have known of 
the mistake at the time the bid was accepted. Wender Presses, Inc. v. United 
States, 170 Ct. Cl. 483, 485, 343 F. 2d 961, 962 (1965). 

The plaintiff here does not argue that the defendant actually knew of this mis- 
take, but rather contends that the defendant should have known that the drawing 
was missing. The test for such imputed knowledge of mistakes in bids is whether 
under the facts and circumstances of the case, there were any factors which 
reasonably should have raised the presumption of error in the mind of the con- 
tracting officer. Chernick v. United States, 178 Ct. Cl. 498, 504, 372 F. 2d 492, 496 
(1967). 

[The Court then observed that plaintiff failed to inform the Government that 
its bid package was missing Drawing No. 202.] Thus it was a reasonable as- 
sumption on the part of the government to assume that the drawings were in 
proper order. Despite this, plaintiff would have us impose upon the government 
the duty of searching through each bid of each contract to assure that all parts 
were properly accounted for. This is certainly too great a burden. The duty, as 
discussed earlier in this opinion, is upon the contractor to call the government’s 
attention to obvious omissions. It was the contractor, not the government, who 
was aware of the problem here and thus should be held to the greater duty. 

Thus, although in proper circumstances this court will reform a contract, the 
instant situation does not merit such equitable relief. 


In the instant case, it is not contended that the contracting officer 
accepted Eidal’s bid with actual notice of the alleged mistake, nor does 
it appear that there was any discrepancy upon the face of the bid 
which should have put the contracting officer on notice of the possibility 
of error. The sole factor which Eidal maintains placed the contracting 
officer on constructive notice of error is that Eidal’s bid was approxi- 
mately 15 percent less than that of the second low bidder. 

We are of the opinion that the disparity in bids, standing alone, is 
an insufficient basis for concluding that the contracting officer had con- 
structive notice of error before award. In evaluating the reasonable- 
ness of the contracting officer’s acceptance of Eidal’s bid without first 
requesting verification thereof, we believe it is proper to consider that 
the award to Eidal did reflect the correction of one mistake. Therefore, 
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at the time of award, the contracting officer was aware that Eidal had 
reexamined its bid, and could assume that Eidal had identified all 
errors therein. 

Under the present record, the acceptance of Eidal’s bid was in good 
faith. The acceptance of the bid, under the circumstances involved, 
consummated a valid and binding contract which fixed the rights 
and liabilities of the parties thereto. See Ogden & Dougherty v. United 
States, 102 Ct. Cl. 249 (1944); Saligman et al. v. United States, 56 
F. Supp. 505 (E.D. Pa. 1944). Accordingly, on the present record 
there appears to be no legal basis for increasing the price of the con- 
tract awarded to Eidal. 


[ B-176509 J 


Taxes—State—Federal Employees—Leaves of Absence Effect on 


Tax Withholding 


A nonresident Federal employee who will not return to his duty station in Phila- 
delphia upon termination of his sick leave status at which time his disability 
retirement becomes effective is subject to the Pennsylvania Income Tax imposed 
on Federal employees by agreement between the Federal and State Governments 
pursuant to 5 U.S.C. 5517, and Executive Order No. 10407, for the period of the 
sick leave, July 19, 1972 until December 1973, during which time he will remain 
on the agency rolls since sick leave payments constitute wages for taxation pur- 
poses. The income tax withholding for the leave period is for computation in 
accordance with paragraph 3(b) of the Pennsylvania Personal Income Tax 
Information Bulletin, which excludes nonworkdays—Saturdays, Sundays, holi- 
days, and days of absence—and the amount actually subject to tax and the tax 
ultimately due is for settlement between the employee and the State. 


To R. G. Bordley, Defense Supply Agency, February 21, 1973: 


Your letter of November 17, 1972, your reference DSAH-CFF, for- 
wards a request dated November 8, 1972, from Mr. Norman Mogul, 
Special Disbursing Agent, for an advance decision concerning the 
withholding of Pennsylvania Personal Income Tax from the salary 
payments of a nonresident employee who was employed in Pennsy]- 
vania but is now on sick leave as the result of his application for disa- 
bility retirement and is not expected to return to his duty station, but 
will be retired for disability upon expiration of his sick leave. 

The request specifically refers to Mr. James P. Bradshaw, who is not 
now and never has been a resident of Pennsylvania, but is an employee 
of the Defense Personnel Support Center (DPSC), which is located 
in Philadelphia, Pennsylvania. His application for disability retire- 
ment has been approved by the Civil Service Commission, but will not 
become effective until December 1973, when his sick leave will be ex- 
hausted. He has been on sick leave since July 19, 1972, and will con- 
tinue to be carried on the rolls of DPSC as an employee on sick leave 
until his retirement becomes effective. He is now a resident of the 
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State of Nebraska and is not expected to return to his duty station in 
Pennsylvania. 

The withholding of the Pennsylvania income tax with respect to 
Federal employees is governed by the agreements entered into by the 
Secretary of the Treasury, pursuant to 5 U.S. Code 5517 and Executive 
Order 10407 dated November 6, 1952, with the Commonwealth of 
Pennsylvania, the latest version of which was signed March 14, 1972, 
by the Fiscal Assistant Secretary of the Treasury and on May 10, 1972, 
by the Secretary of Revenue of the Commonwealth of Pennsylvania. 
The cited agreement provides in pertinent part as follows: 

1. The head of each agency of the United States shall comply with the with- 
holding provisions of the Pennsylvania income tax law, regulations, procedural 
instructions and reciprocal agreements, which are applicable to employers gen- 
erally, except as otherwise provided herein, with respect to employees of such 


agency who are subject to such tax and whose regular place of Federal employ- 
ment is within the Commonwealth of Pennsylvania. 


* x * * * cd * 


4, The compensation of Federal employes on which the Pennsylvania income 
tax shall be withheld shall be their “wages” as defined in Section 3401(a), as 
amended, of the Internal Revenue Code of 1954 and regulations issued there- 
under. 


While Mr. Bradshaw is on sick leave and will be retired for disa- 
bility upon the expiration of such leave, and does not reside in Pennsy]- 
vania and does not expect to return to his duty station in Pennsylvania, 
he is still receiving compensation from the DPSC in Philadelphia, 
Pennsylvania, and is still on the rolls of that agency. Hence, the DPSC 
in Philadelphia still constitutes his official duty station and he must 
be considered as being a nonresident employee of that agency insofar 
as withholding for the Pennsylvania income tax is concerned. Since 
pay for sick leave of Federal employees is considered as “wages” sub- 
ject to withholding for Federal income tax purposes, such pay is like- 
wise subject to the withholding provisions of the Pennsylvania tax 
law, regulations, and procedural instructions. 

The Pennsylvania personal income tax statute provides in part, 
quoting from Purdon’s Pennsylvania Statutes Annotated, Title 72, 
section 7316 (Supp. 1972-1973) : 

Every employer maintaining an office or transacting business within this 
Commonwealth and making payment of compensation (i) to a resident indi- 
vidual, or (ii) to a nonresident individual taxpayer performing services on be- 
half of such employer within this Commonwealth, shall deduct and withhold 
from such compensation for each payroll period a tax computed in such manner 
as to result, so far as practicable, in withholding from the employee’s compensa- 
tion during each calendar year an amount substantially equivalent to the tax 
reasonably estimated to be due for such year with respect to such compensation. 


The method of determining the amount to be withheld shall be prescribed by 
regulations of the department [of revenue]. 


The “procedural instructions” applicable hereto, Personal Income 
Tax Information Bulletin Number 3 (Withholding Instructions for 
Employers), issued by the Pennsylvania Department of Revenue, pro- 
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vide in paragraph 3(b) thereof as follows, concerning withholding 
from nonresident employees : 


(b) Nonresident Employees 


The tax shall be deducted and withheld on compensation paid to nonresident 
employees for services performed in Pennsylvania. Accordingly, if a nonresident 
employee performs all of his services in Pennsylvania, the tax shall be deducted 
and withheld from all compensation paid him. 

If a nonresident employee performs services partly within and partly outside 
the Commonwealth, only compensation for services within the Commonwealth is 
subject to withholding. For example: 

(1) The amount of compensation attributable to services within the Com- 
monwealth is that proportion of the total compensation which the total 
number of working days employed within the Commonwealth bears to the 
total number of working days employed both within and outside the Com- 
monwealth, exclusive of nonworking days. Nonworking days are normally 
Cuiisliciva to be Gaturdays, Sundays, holidays, and days of absence because 
of illness or personal injury, vacation or leave with or without pay. 

(2) With respect to earnings of a traveling salesman or other employee 
whose compensation depends directly on the volume of business transacted by 
him, the amount attributable to services within the Commonwealth is that 
proportion of the compensation received which the volume of business trans- 
acted by him within the Commonwealth bears to the total volume of business 
transacted by him both within and outside the Commonwealth. 

The portion of compensation allocable to Pennsylvania may be determined by 
the employer on the basis of the preceding year’s experience, or on the basis 
of an estimate for the current year made by the employee or his employer. In 
either case, the employer shall make any necessary adjustment during the vear 
to assure that the proper amount is withheld for the current year. 

An employer is required to withhold on all compensation paid to a nonresident 
who works partly within and partly outside Pennsylvania unless the employer 
maintains adequate current records to determine accurately the amounts of 
compensation from Pennsylvania sources. 


Also, paragraph 4 of Bulletin Number 3 provides that : “The Penn- 
sylvania tax is to be withheld on the basis of the same payroll period 
which is used for Federal withholding purposes.” 

It is clear from the above-quoted Pennsylvania statute and the im- 
plementing “Withholding Instructions” (paragraph 3(b) ), that inso- 
far as a nonresident employee is concerned only compensation for serv- 
ices performed within the State is subject to withholding and that 
compensation for nonworking days is excluded from the formula set 
forth in paragraph 3(b) for computing the amount of compensation 
attributable to services within the State. However, it is also clear 
from the Pennsylvania statute and paragraph 3(b) of the “Withhold- 
ing Instructions” that an employer must compute the amount of tax to 
be withheld in a manner which will result—insofar as practicable— 
in there being withheld from a nonresident’s compensation for the 
calendar year involved an amount substantially equivalent to the tax 
reasonably estimated to be due Pennsylvania that year from that em- 
ployee from such compensation (i.e., the compensation paid that em- 
ployee—for services performed in Pennsylvania—by that particular 
employer). In other words, under the statute and paragraph 3(b), an 
employer must withhold from a nonresident employee’s compensation 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 541 


each payday, in a calendar year, an amount sufficient—when the 
amounts deducted each payday are totaled—to cover the tax reason- 
ably estimated to be due the State of Pennsylvania by the employee 
from such compensation. 

Under paragraph 3(b) the portion of compensation allocable to 
Pennsylvania may be determined by the employer on the basis of the 
preceding year’s experience or on the basis of an estimate for the cur- 
rent year made by the employee or his employer. In either case, under 
paragraph 3(b), the employer must make any adjustment necessary 
during the year to assure that the proper amount is withheld during 
such year. 

Since Mr. Bradshaw is a nonresident employee of the DPSC, with- 
holding of the Pennsylvania income tax from the compensation he is 
receiving while on extended sick leave must be computed in accord- 
ance with paragraph 3(b). Thus, insofar as calendar year 1972 is con- 
cerned, if it is determined in accordance with paragraph 3(b) that 
the amount withheld from his compensation prior to the date (July 19, 
1972) he went on extended sick leave is substantially equivalent to 
the tax reasonably estimated to be due for calendar year 1972 from 
the compensation he received from the DPSC for such calendar year, 
then no further withholding need be made from Mr. Bradshaw’s sal- 
ary payments for calendar year 1972. That is to say, if the amount 
withheld from compensation paid Mr. Bradshaw prior to July 19, 1972, 
is substantially equivalent to the tax it is estimated he must pay Penn- 
sylvania for calendar year 1972 from compensation paid him by the 
DPSC in such year, no withholding need be made from Mr. Brad- 
shaw’s salary for the balance of calendar year 1972. 

Insofar as calendar year 1973 is concerned, if it is determined in 
accordance with paragraph 3(b) that Mr. Bradshaw will perform no 
services for the DPSC in Pennsylvania in such year (and apparently 
he will not), and hence will not be liable for any Pennsylvania income 
tax on compensation paid him by DPSC in calendar year 1973, then 
no amount need be withheld from Mr. Bradshaw’s salary payments in 
1973 for Pennsylvania income tax. 

In connection with the matter generally, we might point out here, 
insofar as nonresident employees are concerned, that under paragraph 
3(b) “Saturdays, Sundays, holidays, and days of absence because of 
illness or personal injury, vacation or leave with or without pay,” are 
normally considered to be “nonworking days.” However, the with- 
holding of Pennsylvania income tax from compensation covering such 
periods is not necessarily precluded in a particular case, since under 
the Pennsylvania statute and the implementing “Withholding Instruc- 
tions,” read as a whole, the portion of a nonresident’s compensation 
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allocable to Pennsylvania may be estimated for the year and the 
amount thereof to be withheld prorated over all the paydays in such 
year—with appropriate adjustment where necessary—including those 
paydays which may include compensation for nonworking days. 

Your question is answered accordingly. Of course, this decision per- 
tains only to the question of withholding of the Pennsylvania tax by 
the DPSC under the stated circumstances, and any question as to the 
amount actually subject to tax and the tax ultimately due from Mr. 
Bradshaw is for settlement between him and the Commonwealth of 
Pennsylvania. 


[ B-177063 J 


Military Personnel—Induction Into Military Service—Void v. 
Voidable 


The reclassification and immediate induction of an individual because he failed 
to keep his draft board informed and therefore he was declared delinquent does 
not make the induction void but merely voidable, and upon discharge from the 
Marine Corps, under honorable conditions by reason of erroneous induction, the 
member who was absent without authority in a nonpay status for 1 year, 7 
months, and 13 days out of the 2 years, 3 months, and 9 days of service, is con- 
sidered a de jure member of the Corps until his discharge for pay purposes, and 
he is entitled to the full pay and allowances credited to his account and remain- 
ing unpaid subject, of course, to 37 U.S.C. 503(a), which provides for the for- 
feiture of all pay and allowances for a period of absence without leave or over 
leave, unless the absence is excused as unavoidable. 


To Major F. D. Brady, United States Marine Corps, February 21, 
1973: 


Further reference is made to your letter dated September 6, 1972, 
which was forwarded here by letter dated September 18, 1972, of Head- 
quarters, United States Marine Corps, requesting a decision as to 
whether you are authorized to make payment of unpaid pay and allow- 
ances credited to the pay account of former Private First Class Johnny 
L. Dean, 542 58 25 98, United States Marine Corps, under the cir- 
cumstances in his case. Your request has been assigned Control No. 
DO-MC-1170 by the Department of Defense Military Pay and Al- 
lowance Committee. 

You say that on October 21, 1969, Mr. Dean was declared a delin- 
quent by Local Board No. 2, Selective Service System, St. Helens, 
Oregon, because of failure to keep the Board informed of his current 
address, Concurrent with being declared a delinquent, he was reclassi- 
fied from III-A to I-A. He did not respond to the delinquency notice 
nor appeal his reclassification. On November 26, 1969, he was ordered 
to report for induction into the Armed Forces on December 9, 1969. 
He reported as ordered and was inducted into the Marine Corps. He 
was then 20 years of age, married and had 2 children. The authority 
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for the draft board’s action is stated to have been then current 32 CFR 
1642 and sections 1631.7, 1642.13 and 1642.21 of those regulations. 

Of the 2 years, 3 months and 9 days included in the period of Mr. 
Dean’s purported service in the Marine Corps, he was absent without 
authority and in a nonpay status for 1 year, 7 months and 13 days. 
Following his last period of unauthorized absence of over a year, he 
was referred to trial by court-martial. However, the charge against 
him was dismissed on the granting of a defense motion that the Marine 
Corps had never acquired jurisdiction over him because his induction 
was illegal. He was subsequently discharged under honorable condi- 
tions on March 17, 1972, by reason of erroneous induction. 

The conclusion that the Marine Corps lacked court-martial juris- 
diction was based on the decisions in Gutknecht v. United States, 395 
U.S. 295 (1970), and Breen v. Selective Service Local Board No. 16 
et al., 396 U.S. 460 (1970), holding that the Selective Service delin- 
quency regulations were void. Also considered were Andre v. Resor, 
313 F. Supp. 957 (1970), affirmed 443 F. 2d 921 (1970), which expressly 
held that the decision in Gutknecht should be given retroactive appli- 
cation and Bradley v. Laird, 315 F. Supp. 544 (1970), holding that a 
person unlawfully inducted under the delinquency regulations is not 
legally within the Armed Forces. 

Mr. Dean was credited with pay and allowances for so much of his 
purported service as was performed in a pay status but payment has 
actually been made to him for only part of the pay and allowances 
so credited. You expressed doubt as to whether you are authorized to 
pay him the pay and allowances that accrued to him through March 17, 
1972, the date of his release from military control, or whether his en- 
titlement is limited to retention of pay and allowances currently paid 
to him. 

In the Gutknecht case the plaintiff refused to be inducted and in 
the Breen case the plaintiff sought an injunction against any possible 
induction. Hence, neither plaintiff was ever in the Armed Forces. In 
the Andre and Bradley cases the plaintiffs submitted to induction and 
actually served in the Army and each was granted a writ of habeas 
corpus on the ground that he was illegally in the Army and was or- 
dered to be discharged. These decisions did not void the induction 
under the unlawful delinquency regulations but merely rendered them 
void upon affirmative pleas of illegality. 

Mr. Dean was ordered to report for induction, reported and was 
inducted into the Marine Corps. It appears that he was found to be fit 
for military service; that all steps prescribed by statute and regula- 
tion in effect at the time of his induction were complied with; and 
that he was actually inducted into the Marine Corps. The only defect 
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in his induction, as later discovered, was his being declared a delin- 
quent and determined to be subject to immediate induction. Hence, 
his induction need not be considered as void but merely voidable. 

We have long recognized constructive enlistments in the military 
service where persons otherwise qualified to enlist enter upon and 
render full military duty and the Government accepts such service 
without condition and we have stated that such constructive enlist- 
ments may be regarded as de jure enlistments. See 45 Comp. Gen. 218 
(1965). The courts have recognized a constructive induction. See 33 
Comp. Gen. 34, 35 (1953) and cases there cited. 

It is our view that since Mr. Dean was actually inducted into the 
Armed Forces and that he served on active duty for a stated period 
of time, he may be considered as a de jure member of the Marine Corps 
until his discharge for pay purposes. Accordingly, he is entitled to the 
full pay and allowances credited to his account subject, of course, to 
the provisions of 37 U.S. Code 503(a). Your questions are answered 
accordingly. 


[ B-176963 J 


Contracts—Specifications—Failure To Furnish Something Re- 
quired—Addenda Acknowledgment—“Trivial” and “Negligible” 
Effect of Amendment 


When an amendment to an invitation for bids has only a “trivial” or “negligible” 
effect on the total price of a bid, the failure to acknowledge an amendment that 
does not affect price, quantity, delivery, or the relative standing of bidders, may 
be waived as a minor informality under paragraph 2—-405(iv) (B) of the Armed 
Services Procurement Regulation, and whether the change effected by an 
amendment is trivial or negligible in terms of price must be determined in 
relation to the overall scope of the work and the difference between the low 
bids. An award of a contract for the construction of a gymnasium to the low 
bidder who failed to acknowledge an amendment that increased costs by $966 
was not improper, where the difference between the low bid of $702,000 and 
the next low bid was $17,000, and the failure had no effect on the competitive 
standing of bidders. Prior inconsistent decisions overruled. 


To the Fortec Constructors, February 22, 1973: 


We refer to your telefax and letter dated September 11, 1972, with 
enclosures, protesting against the award of a contract to McGilvray, 
Incorporated (McGilvray) under invitation for bids DACA 01-72-B- 
0105, issued by the United States Army Engineer District, Mobile, 
Alabama. 

The invitation was issued on June 30, 1972, for the construction of a 
gymnasium at Homestead Air Force Base, Florida. The invitation was 
revised by four amendments, each of which contains a notation which 


states that “failure to acknowledge all amendments may cause rejection 
of the bid.” 
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Five bids were received and opened on August 1, 1972. MceGilvray’s 
bid was low at $702,000 while your firm’s bid was second low at 
$719,000. 

By telegram and letter dated September 11, 1972, you protested any 
award to McGilvray because that firm had failed to acknowledge re- 
ceipt of amendment~No. 4. Award had been made to McGilvray on 
September 11, prior to receipt of the protest. 

Amendment No. 4 revised 11 of 35 drawings and several sections of 
the specifications including insulation and sound equipment. Although 
you contend that the amendment increased the cost of performance in 
the amount of $4,497, the activity has estimated that it amounted to an 
increase of $966. We have no basis to conclude that the agency’s esti- 
mate is unreasonably low. 

The procuring activity has taken the position that the amendment 
resulted in a “trivial” and “negligible” effect on the total price of 
$702,000. The agency therefore contends that McGilvray’s failure to 
acknowledge the amendment did not affect price, quantity, quality, 
delivery, or the relative standing of the bidders, and that such a devia- 
tion constituted a minor informality which could be waived in accord- 
ance with Armed Services Procurement Regulation (ASPR) 2-405 
(iv)(B) . 

ASPR 2-405 (iv) (B) provides for waiver of the failure to acknowl- 
edge an amendment if “the amendment clearly would have no effect or 
merely a trivial or negligible effect on price, quality, quantity, delivery, 
or the relative standing of bidders, * * *.” 

You contend that the low bidder’s failure to acknowledge amend- 
ment No. 4 should not have been waived because the amendment had a 
significant effect on price. Although we can find no cases before our 
Office where the failure to acknowledge an amendment valued at more 
than $200 has been waived by a contracting officer (see 44 Comp. Gen. 
753, 756 (1965) and B-175409, April 14, 1972), we have never estab- 
lished that figure as the standard for determining “trivial or negligible 
effect on price * * *.” Indeed, we do not believe that any specific figure 
may be determinative without reference to the particular facts. In 
that connection, it is. our view that whether the change effected by the 
amendment is trivial or negligible in terms of price must be deter- 
mined in relation to the overall scope of the work and the difference 
between the low bids. 

We believe that the $966 amount reasonably may be considered 
trivial in relation to the overall cost of the job ($702,000) and trivial 
in the context of the $17,000 difference between the low bid and your 
firm’s next low bid. It is clear in this case that McGilvray’s failure to 
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acknowledge amendment No. 4 had no effect on the competitive stand- 
ing of the bidders. Since we find no basis to conclude that the award 
was improperly made, your protest is denied. 

Any of our prior decisions inconsistent with the foregoing are hereby 
overruled. , 


[ B-177122 J 


Contracts—Negotiation—Competition—Effect of Negotiation Pro- 
cedures 

The procurement of idler pulleys by negotiation rather than by formal adver- 
tising and the use of a brand name or equal purchase description, the solicitation 
of offers from approved sources only, and the restriction of the procurement to a 
named-part number was in the absence of adequate specification data in accord 
with 10 U.S.C. 2304(a) (10) and paragraph 3-210.2(xv) of the Armed Services 
Procurement Regulation (ASPR), which authorizes negotiation for replacement 
parts or components in support of specially designed equipment, with ASPR 
1-313(c), which provides for the procurement of replacement parts from sources 
that satisfactorily manufactured or furnished parts in the past, and with ASPR 
1-1206.2(b), which requires salient characteristics to be listed when a brand 
name or equal provision is used, and the procurement did not restrict competition 
since proposals from unapproved sources were not prohibited, and offers on other 
than the named part were considered. 


To Fried, Frank, Harris, Shriver & Kampelman, February 22, 1973: 


This is in reference to your letter of September 27, 1972, and subse- 
quent correspondence, protesting on behalf of Artko Corporation 
against the provisions of request for proposals F34601-73—R-2821, 
issued by the Oklahoma City Air Materiel Area (OCAMA), Tinker 
AFB, Oklahoma. 

The solicitation, issued on September 8, 1972, was for 2,428 idler 
pulleys, “Honeywell, Inc. P/N 944136-1.” Proposals in response 
thereto were received on October 3, 1972, from Honeywell and from 
U.S. Dynamics Corporation. Artko did not submit a proposal but 
instead filed its protest prior to the October 3, 1972, date for receipt of 
proposals, claiming that the RFP precluded competition and request- 
ing that a new solicitation be issued “on a truly competitive basis.” 
Award has not yet been made. 

You assert that it was improper to issue an “RFP” rather than an 
“TFB” for this procurement because there “is a reasonable forecast of 
competition” for an item that is not “so complex or indefinite in de- 
scription that numerous firms could not satisfy the Air Force’s needs.” 
You state that the item has previously been furnished by both Honey- 
well and U.S. Dynamics, and that Artko has drawings for the manu- 
facture of the pulleys which have been approved by the Air Force. 
You also assert that a “brand name or equal” purchase description 
should have been used and that restricting the procurement to the 
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Honeywell part number was contrary to Armed Services Procurement 
Regulation (ASPR) 1-1206.1(a). You also take exception to the provi- 
sion of the RFP which stated: 

Only those sources for this item previously approved by the Government 
have been solicited. The time required for approval of a new supplier is normally 
such that award cannot be delayed pending approval of the new source. If you 
have not been solicited and you can furnish proof of your prior approval as a 


supplier of this item, please notify the PCO in writing, furnishing said proof 
along with your request for a solicitation. 


You claim that since the pulleys are not on a qualified products list, 
this provision improperly excludes every supplier except Honeywell 
and U.S. Dynamics (the prior suppliers for this item) from having 
their proposals considered for this procurement. You state that Artko’s 
ability to supply the required item is a matter of responsibility that 
‘annot be predetermined by such a provision, but instead must be deter- 
mined by the Small Business Administration since Artko is a small 
business. You assert that there is no “lawful justification for limiting 
competition to pre-selected ‘qualified sources.’ ” 

The Air Force reports that both Honeywell and U.S. Dynamics 
are approved sources for the idler pulleys, and that “the listing of 
only the Honeywell part number was entirely inadvertent” and prob- 
ably due to the fact that the two parts manufactured by the two 
companies are identical. The Air Force report further states that the 
idler pulley in question is an important component of the Pressure 
Ratio Transducer utilized in the B-52 aircraft; that in order to main- 
tain required quality and performance control for this part, it may be 
purchased only from approved sources; that the Air Force does not 
own sufficient data rights to this part to permit the drafting of satis- 
factory design specifications; that the only description of the part 
available to the Air Force consisted of an Air Force stock number 
and the part numbers of the approved sources; and that these cir- 
cumstances dictated drafting the item description in the solicitation 
in terms of the stock number and part number of the source. 

The report further states that Artko was not an approved supplier 
because samples submitted by Artko after Air Force had approved 
its drawings were found to deviate from the drawings and Artko had 
never submitted additional samples for evaluation, despite its being 
informed by letters of June-12 and July 21, 1972, that it would be 
added to the approved source list upon resubmission and qualification 
of other samples. Air Force also denies that the procurement was 
restricted to Honeywell and U.S. Dynamics, and states that negotiation 
rather than formal advertising was selected because the Government 
does not have the rights to data necessary to prepare adequate 
specifications. 


522-985 O - 74 - 37 
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10 U.S. Code 2304(a)(10) and ASPR 3-210.2(xv) authorize the 
use of negotiation in lieu of formal advertising when “the contem- 
plated procurement is for parts or components being procured as 
replacement parts in support of equipment specially designed by the 
manufacturer, where data available is not adequate to assure that 
the part or component will perform the same function in the equipment 
as the part or component it is to replace.” It was pursuant to these 
provisions that the contracting officer found that adequate data was 
not available and determined that negotiation was required. The con- 
tracting officer’s findings in support of the decision to negotiate are 
made final by 10 U.S.C. 2310(b) and are not subject to question by 
our Office. Furthermore, the fact that more than one firm could 
provide the required item would not preclude the use of negotiation 
although such negotiation is required by 10 U.S.C. 2304(g) to be com- 
petitive to the extent possible. 

It is your claim, however, that the procurement is not competitive 
in that consideration of offers is restricted only to those submitted 
by firms previously found to be qualified, in this case Honeywell and 
U.S. Dynamics. We do not agree that only those companies’ proposals 
could be considered for award. The RFP provision you refer to warns 
potential offerors that normally time will not permit approval of new 
sources prior to award; however, it does not prohibit submission and 
consideration of proposals from previously unapproved sources. B- 
176256, November 30, 1972. Thus, we have upheld award to a firm 
found to be capable of furnishing an acceptable product notwithstand- 
ing solicitation language which appeared to restrict the procurement to 
a specified manufacturer. B-174384, May 9, 1972. See B-172901, Octo- 
ber 14, 1971. We believe, however, that the RFP provision could have 
been interpreted by potential offerors as restricting consideration of 
offers to previously approved sources. Accordingly, we are suggesting 
to the Secretary of the Air Force that the provision be rewritten to 
make it clear that competition is not limited to prior suppliers. 

We think the type of qualification procedures used here to which 
you also object, is contemplated by ASPR 1-313(c). That section au- 
thorizes procurement of replacement parts “only from sources that 
have satisfactorily manufactured or furnished such parts in the past, 
unless fully adequate data * * * test results, and quality assurance pro- 
cedures, are available with the right to use for procurement pur- 
poses. * * *,” We think the Air Force could properly require a pro- 
spective offeror to furnish data and samples for examination and 
possible testing as a prerequisite to receiving award for the needed 
parts, since award could be limited to approved sources. The use of the 
qualification procedure for determining approved sources has been 
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recognized as an appropriate way to qualify a new source. B-176256, 
November 30, 1972. We note that on a previous procurement, which 
you also protested, U.S. Dynamics became an approved source and was 
awarded a contract pursuant to this type of qualification procedure. 
51 Comp. Gen. 755 (1972). Subsequent to that procurement, as in- 
dicated above, Artko received approval of its drawing, but the Air 
Force did not approve its samples. Artko has not furnished additional 
samples, although Air Force has stated its willingness to approve 
Artko as a supplier upon submission of acceptable samples. 

With regard to your assertion regarding use of a brand name or 
equal provision, the use of such a purchase description would require 
the listing of salient characteristics of the desired item (ASPR 1- 
1206.2(b) and 49 Comp. Gen. 274 (1969)) and we understand the 
Air Force position to be that its lack of sufficient data for use in the 
procurement would preclude such a listing. See B-173230, Septem- 
ber 27, 1971. 

Also, we think your argument regarding the determination of 
Artko’s responsibility by the Small Business Administration is not 
applicable, since Artko was not precluded from submitting a proposal 
under this RFP or from receiving award upon a determination that 
it was a qualified source. 

Finally, while it is clear that the solicitation should have specified 
the U.S. Dynamics’ part number as well as the Honeywell product, 
Artko was not prejudiced by this omission, and the contracting officer 
states that the omission was inadvertent and that the U.S. Dynamics’ 
proposal is being considered. 

For the foregoing reasons, the protest is denied. 


[ B-177655 J 
Bonds—Fidelity Bonds—Other Than Federal Employees 


The obtaining of bonds for employees of State courts who process the bonding 
of Federal offenders detained pursuant to 18 U.S.C. 3041, and for the employees 
who handle bail and fine money for part-time United States magistrates is not 
precluded by section 101(a) of the act of June 6, 1972, as the prohibition against 
requiring or obtaining surety bonds applies only to civilian employees or mili- 
tary personnel of the Federal Government which is charged with assuming 
the risks of fidelity losses. Since neither the State court employees nor the 
employees of the part-time magistrates are within the scope of the act, the 
Administrative Office of the United States Courts is not precluded from determin- 
ing to bond the employees or assume the risks of fidelity losses, and if bonded 
the cost of bonding State court employees is payable under 18 U.S.C. 3041, and 


the cost to part-time magistrates for bonding their employees is a reimbursable 
expense. 
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To the Director, Administrative Office of the United States Courts, 
February 22, 1973: 


Your letter requesting our advice concerning the bonding of certain 
employees of State courts and employees of part-time United States 
magistrates has been received. 

You state that it has been proposed that a Federal court designate 
one or more employees of a State court (which courts, under the pro- 
visions of 18 U.S. Code 3041, have authority to perform certain func- 
tions in connection with the arrest and detention of Federal offenders) 
as deputy clerks for the purpose of completing bond process for such 
offenders. Such State court employees would occasionally have in their 
possession substantial amounts of cash belonging to the Federal dis- 
trict court, pending prompt forwarding thereof to the Federal court. 
Hence, it has been suggested that they should be bonded. Since such 
individuals are not employees of the Federal court, the question has 
been raised as to the applicability thereto of Public Law 92-310, 31 
U.S.C. 1201, and, if said statute is not applicable, whether there is 
authority for your office to obtain bonds for such State court 
employees. 

A similar question has been raised concerning employees of part- 
time United States magistrates. Such magistrates are authorized 
reimbursement of their expenses, including costs of secretarial and 
clerical assistance. These part-time magistrates receive bail and fine 
moneys, most of which must actually be handled by their employees, 
who are not Federal employees. You state that your office had previ- 
ously concluded that the employees of part-time United States magis- 
trates could not be bonded under the blanket position bonds authorized 
by 6 U.S.C. 14 prior to its repeal by section 203 of Public Law 92-310, 
6 U.S.C. 6, but that the costs of a bond procured for such employees by 
« part-time United States magistrate in accordance with regulations 
would be an allowable expense. You inquire as to whether such em- 
ployees are covered by Public Law 92-310 and, if not, whether you 
may continue to reimburse part-time magistrates for their expenses 
of bonding these individuals. 

Section 101(a) of the act of June 6, 1972, Public Law 92-310, 86 


Stat. 201, 31 U.S.C. 1201, provides as follows: 


No agency of the Federal Government may require or obtain surety bonds for 
its civilian employees or military personnel in connection wth the performance of 
their official duties. 


The judicial branch of the Government is included within the defini- 
tion of the term “agency of the Federal Government” by section 101 
(c) of the act, 31 U.S.C. 1201. Also, section 102(a) of that act, 31 
U.S.C. 1202, which provides for the adjustment of uncollectible losses 
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to the United States due to the fault or negligence of an accountable 
officer or his agent, provides: 
(a) Whenever— 
(1) it is necessary to restore or otherwise adjust the account of any 
accountable officer or his agent for any loss to the United States due to the 
fault or negligence of such officer or agent, and 


(2) the head of the agency of the Federal Government concerned deter- 
mines that the amount of the loss is uncollectable, 


such amount shall be charged to the appropriation or fund available for the 
expenses of the accountable function at the time the restoration or adjustment 
is made. Such restoration or adjustment shall not affect the personal financial 
liability of such officer or agent on account of such loss. 

By its own terms, the prohibition against requiring or obtaining 
surety bonds contained in section 101(a) applies only to “civilian 
employees or military personnel” of the Federal Government. Like- 
wise, while it does not expressly so state, it is apparent from the con- 
text and tenor of the act as a whole that section 102(a) also refers only 
to civilian employees or military personnel of the Federal Govern- 
ment. This interpretation is confirmed by S. Rept. No. 92-790, 92d 
Congress, 2d session, on H.R. 13150, which was subsequently enacted 
as Public Law 92-310, which states on page 1 thereof that: 

The purpose of H.R. 13150 is to provide that the Federal Government shall 
assume the risks of fidelity loss. It thus establishes the policy that no agency 
of any branch of the Federal Government shall obtain surety bonds for its civil- 
ian or military personnel who have the responsibility for substantial sums of 
money in connection with their official duties. The bill repeals or amends existing 
law requiring Federal agencies to obtain surety bonds for these civilian and mili- 


tary personnel. It provides that the amount of any loss due to the fault or neg- 


ligence of a Federal employee shall be charged to the agency’s appropriation or 
other available appropriate fund. 


Hence, since neither the employees of the State courts nor the em- 
ployees of the part-time United States magistrates are employees of 
the Federal Government, Public Law 92-310 does not prohibit requir- 
ing or obtaining surety bonds for such persons if it is determined by 
your office that they should be bonded, nor does it authorize or pre- 
clude the assumption by your office of the risks of fidelity losses occa- 
sioned by such persons. In other words the persons in question are not 
encompassed within the scope of Public Law 92-310. 

With respect to the question as to whether your office may pay for 
bonds for the persons in question, 18 U.S.C. 3041 provides that the 
functions to be performed thereunder for the Government by the State 
courts shall be “at the expense of the United States.” If bonds are 
required from the employees of such State courts by your office, the 
cost of such bonds would clearly be within the meaning of “at the 
expense of the United States” as that term is used in 18 U.S.C. 3041, 
and may be paid by your office as a part of such “expense.” Insofar as 
the employees of the part-time United States magistrates are con- 
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cerned, if your office determines that such employees should be bonded, 
we see no valid reason why the cost of such bonds should not continue 
to be considered as a reimbursable expense of such magistrates. 


[B-177043] 


Transportation—Household Effects—Military Personnel—Weight 
Limitation—Overseas Assignment 


Since under 37 U.S.C. 406, the Defense Department Secretaries have broad 
authority to restrict the entitlement of members of the uniformed services to 
shipment of household goods between a duty station in the United States and an 
overseas duty station, including that portion of the shipment within the conti- 
nental United States, they have the authority to amend paragraph M8003-2 of 
the Joint Travel Regulations to prescribe that excess charges for shipment of 
household goods to and from an overseas area that provides Government-owned 
furniture should be based for the portion of the shipment within the United 
States only on the weight above that prescribed for a member’s rank or grade, 
a provision which will be in addition to the weight limitation applicable to the 
Overseas portion. However, any proposed revision should be prospective and 
should consider the congressional expression of policy in the legislative history 
of the Defense Department Appropriation Act, 1973, respecting the cost of ship- 
ping members’ possessions overseas. 


To the Secretary of the Air Force, February 27, 1973: 


We refer further to letter dated August 24, 1972, from the Assistant 
Secretary of the Air Force (Manpower and Reserve Affairs), for- 
warded here by letter of September 1, 1972, from the Per Diem, Travel 
and Transportation Allowance Committee (Control No. 72-42), re- 
questing a decision regarding a proposed revision of paragraph 
M8003-2 of the Joint Travel Regulations. 

In his letter the Assistant Secretary of the Air Force refers to De- 
partment of Defense (DOD) Instruction 4165.43 which restricts the 
weight of household goods that may be shipped at Government expense 
to 2,000 pounds net weight (exclusive of hold baggage) or 25% of a 
member’s authorized weight allowance, whichever is greater, when 
shipment is to an area where Government-owned furniture is provided. 
Effective July 1, 1972, the instruction was revised to permit shipment 
of a member’s full household goods weight allowance, less the weight 
of household goods already placed in nontemporary storage in the 
United States, from overseas areas having an administrative weight 
restriction. 

The Assistant Secretary indicates that question has arisen as to 
whether excess charges on the weight of household goods exceeding the 
administrative weight limitation should be computed on the basis of 
the through rate from a member’s old permanent duty station in the 
United States to his new permanent duty station outside the United 
States, or whether the excess charges should be applied only to that 
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portion of the distance from the port of embarkation to the overseas 
duty station. Additionally, the question of whether to apply the excess 
charges to the “within United States” portion of shipments from over- 
seas areas where the administrative restriction applied prior to July 1, 
1972, also is raised. 

It appears to be the view of the Assistant Secretary that the 2,000 
pound or 25% administrative weight limitation does not apply to the 
movement of household goods within the United States, since there 
is no basis to deny a member his lawful entitlement to shipment of any 
of his prescribed weight allowance within the United States, incident 
to an ordered change of permanent station between the United States 
and an overseas duty station where an administrative weight limitation 
is in effect. Therefore, it appears to him that excess costs are charge- 
able to a member for movement of his household goods within the 
United States only when he exceeds the prescribed weight allowance 
for his rank or grade. 

Consequently, it is proposed to revise paragraph M8003-2 of the 
Joint Travel Regulations to provide that excess charges will be based 
only on the weight above that prescribed for the member’s rank or 
grade on that portion of the shipment inside the United States. How- 
ever, before this revision is initiated, our opinion regarding this mat- 
ter is requested. 


Section 406, Title 37, U.S. Code, provides in part as follows: 


(b) In connection with a change of temporary or permanent station, a mem- 
ber is entitled to transportation (including packing, crating, drayage, temporary 
storage, and unpacking) of baggage and household effects, or reimbursement 
therefor, within such weight allowances prescribed by the Secretaries concerned, 
without regard to the comparative costs of the various modes of transportation. 
(c) The allowances and transportation authorized by subsections (a) and (b) 
of this section are in addition to those authorized by sections 404 and 405 of this 
title and are— 
(1) subject to such conditions and limitations ; 
(2) for such grades, ranks, and ratings ; and 
(3) to and from such places ; 

prescribed by the Secretaries concerned. * * * 

(d) The nontemporary storage of baggage and household effects may be au- 
thorized * * *. However, the weight of baggage and household effects stored, 
plus the weight of the baggage and household effects transported, in connec- 
tion with a change of station may not be more than the maximum weight limita- 
tions in regulations prescribed by the Secretaries concerned when it is not other- 
wise fixed by law. * * * 


DOD Instruction 4165.43IV.D., August 7, 1970 (change 1, May 14, 
1971), provides as follows: 


7. Weight limitations to areas where government furnishings are provided, in 
whole or in part, are as follows: 

a. Restrictions or limitations applied to the shipment of personal house- 
hold goods in contemplation of the provision of Government-owned furnish- 
ings in either public or private quarters will in all instances be construed as a 
reduction in the maximum net weight to be shipped by all personnel being 
transported to the selected area. Under these conditions the maximum en- 
titlement of individual personnel will be two thousand net pounds (2,000 
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lbs.) or twenty five percent (25%) of the prescribed JTR weight allowance, 
whichever is greater, exclusive of unaccompanied baggage, whenever full 
furnishings are provided. Increases in this allowance are authorized in 
direct proportion to the amount (weight) of personally owned furnishings 
required, in lieu of unavailable government furnishings, provided that in no 
event shall the weight of household furnishings stored plus the weight of 
household furnishings transported be more than the maximum weight 
currently entitled by law. 

b. Household goods weight limitations in connection with return shipments 
from overseas areas to the United States or to other unrestricted areas at 
government expense by Government Bill of Lading, shall not exceed the full 
household goods limitation less the amount (weight) of household goods 
already placed in nontemporary storage in the United States. 

a ok * * * ok * 

d. The provision of subparagraph 7.b., above, is effective July 1, 1972. 
Prior to that date household goods weight limitations in connection with re- 
turn shipments from overseas areas to the United States, or to other unre- 
stricted areas, at government expense, shall not exceed the weight limitations 
applicable to the overseas shipment. 

Paragraph M8003-1, Joint Travel Regulations, prescribes the 

weight allowances authorized for each grade or rating incident to 
temporary and permanent change of station orders for members of 
the uniformed services. Paragraph M8003-2 of the regulations (change 
233, effective July 1, 1972) implements the above-quoted DOD In- 
struction and provides as follows: 
ADMINISTRATIVE WEIGHT RESTRICTIONS. For shipments of household 
goods and personal effects at Government expense incident to permanent change- 
of-station orders to overseas stations designated by the Service concerned where 
either public quarters or private housing is furnished with Government-owned 
furnishings, the authorized weight allowance for all members except members on 
duty with United States Defense Attaches will be limited to 2,000 pounds (net 
weight) or 25% (net weight) of the maximum permanent change-of-station 
weight allowance prescribed in subpar. 1, whichever is greater, exclusive of the 
weight of unaccompanied baggage, whenever full furnishings are provided. * * * 
The provisions of this subparagraph will not apply to shipments made to other 
unrestricted overseas areas or return shipments made to the United States on 
permanent change-of-station orders with an effective date on or after 1 July 1972, 
under which conditions the household goods shipment weight allowance will be 
the maximum permanent change-of-station weight allowance prescribed in sub- 
par. 1, less the weight of household goods in nontemporary storage. * * * 


Under the authority vested in the Secretaries by the provisions of 
37 U.S.C. 406, they may establish conditions and limitations, make 
distinctions by grade or rank, and may prescribe the places to and from 
which the transportation of household effects, including reimburse- 
ment therefor, may be authorized to members in connection with their 
changes of station. Consequently, weight allowances have been estab- 
lished by grade or rank for temporary and permanent changes of sta- 
tion (par. M8003-1, JTR), subject to further restriction where incident 
to permanent changes of station to certain overseas locations Govern- 
ment furnishings are provided for use in Government or private 
housing (par. M8003-2, JTR). 

Subsequent to the receipt of the Assistant Secretary’s letter of 
August 24, 1972, the authority provided in paragraph M8003-2 of the 
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regulations to permit shipment of a member’s full household goods 
weight allowance from overseas areas having the administrative weight 
restriction has been rescinded. See Joint Determination No. 119-72 
dated December 8, 1972, of the Per Diem, Travel and Transportation 
Allowance Committee, which revised that portion of . paragraph 
M8003-2, effective Jarmary 1, 1973 (Change No. 240 of the Joint 
Travel Regulations). Thus, the authority to ship household goods at 
(tovernment expense at the member’s maximum weight allowance from 
an overseas area, as described in paragraph M8003-2, remained in ef- 
fect only for the period July 1, 1972, to December 31, 1972. 

It appears that this change in policy by the Department of De- 
fense stemmed from the insistence of the Committee on Appropria- 
tions, House of Representatives, as indicated on pages 76 and 77 of 
House Report No. 92-1389 dated September 11, 1972, to accompany 
H.R. 16593 which became the Department of Defense Appropriation 
Act, 1973. (86 Stat. 1184.) It is reported in pertinent part on pages 76 
and 77 as follows: 


On July 1, 1972, despite a request by the Committee to refrain, the DOD im- 
plemented new policies with respect to the shipment of household goods. Prior 
to July 1, a member was limited to 2,000 pounds or 25 percent of the prescribed 
Permanent Change of Station (PCS) allowance on household goods shipped 
from overseas areas where government furnishings are provided in quarters. In 
most cases (E-7 and above) the limitation was more than 2,000 pounds, i.e. 2,500 
for a first Lieutenant, 3,375 for a Colonel. Under the new policy the military 
member can return to the United States the full household goods limitation less 
the amount of household goods he may have in nontemporary storage in the 
United States. Thus, the member can return to the United States, even if he did 
not take anything out of the country from 7,000 pounds (for an E-4) to 24,000 
pounds (for a General). The average would probably be about 10,000 pounds. 
The DOD has estimated the cost of this policy change to be $12,000,000 in fiseal 
year 1973. 

The effect of this increased household goods allowance is, of course, an im- 
mediate cost increase in PCS charges and provides military personnel with a 
good reason to buy foreign made furniture and other possessions for shipment 
to the United States. This policy will further upset our poor trade balance and 
most certainly cost the United States heavily in balance of payments trans- 
actions. * * *, 
” 


* % 





* * * 





* 

In order to preclude an injustice with respect to individual service members, 
the Committee has included funds in this bill to finance this change in policy 
through December 31, 1972, at which time the DOD is directed to return to the 
previous policies with respect to the shipment of foreign automobiles and house- 
hold goods. 


We are of the view that under the broad authority in 37 U.S.C. 406 
the Secretaries have authority to restrict a member’s entitlement by 
an administrative weight limitation covering shipment of household 
goods made between a duty station in the United States and an over- 
seas duty station, including that portion of the shipment within the 
continental United States. Further, in the light of such broad author- 
ity, we believe the regulations can be amended to provide that excess 
charges for shipment of household goods to or from an overseas area 
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to which the above-mentioned administrative restriction applies would 
be based only on the weight above that prescribed for a member’s rank 
or grade on that portion of the shipment inside the United States. 

Any such amendment to the regulations should be prospective only, 
since it is well settled that when regulations aré issued rights there- 
under become fixed and they may not be amended retroactively, except 
to correct obvious errors. We recognize that for the period July 1, 1972, 
through December 31, 1972, the regulations authorized shipment from 
the overseas duty station to a duty station in the United States based 
on the weight prescribed for a member’s rank or grade. The regulations 
during that period, however, required excess costs for shipments to the 
overseas areas to which the administrative weight limitation applied 
to be computed on the basis of the through rate from the member’s 
old permanent duty station in the United States. 

Notwithstanding the above, we are aware that in view of the above 
statement of the House Appropriations Committee it may well be it 
has been determined administratively not to amend the regulations 
other than as already accomplished by the amendment effective Jan- 
uary 1, 1973. 


[ B-150847 J 


Appointments—Presidential—Recess—Continuation of Service 
Upon Expiration of Term 

A presidential recess nominee, appointed under Article II, section 2, clause 3 of 
the Constitution, whose appointment was not confirmed by the Senate and he 
continued to serve after the expiration on December 31, 1972, of his recess term 
pursuant to 49 U.S.C. 11, which provides for continued service until a successor 
is appointed and confirmed, and whose nomination to a full term was not sub- 
mitted within 40 days after the beginning of the next session of Congress, is not 
entitled pursuant to 5 U.S.C. 5503(b) to receive compensation after the expira- 
tion of 40 days after the beginning of the first session of the 93d Congress. How- 
ever, since the prohibition against paying the recess appointee does not affect his 
right to hold office until the confirmation of a nominee or the end of the 1st ses- 
Sion of the 93d Congress, should the recess appointee be nominated and con- 
firmed his right to pay would relate back to the 41st day. 

To the Chairman, Interstate Commerce Commission, February 28, 


1973: 


We refer to your letter of February 16, 1973, concerning the entitle- 
ment of Interstate Commerce Commissioner Rodolfo Montejano to 
the compensation of his office after the expiration of 40 days from the 
beginning of the first session of the 93d Congress. 

Commissioner Montejano’s nomination by the President to fill the 
remainder of the term expiring December 31, 1972, of Commissioner 
Laurence K. Walrath whose resignation had been accepted to be effec- 
tive June 30, 1972, was submitted to the Senate on June 15, 1972. How- 
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ever, the Senate did not act upon that nomination prior to adjourn- 
ment. On November 1, 1972, the President announced the recess ap- 
pointment of Commissioner Montejano to the unexpired term in ques- 
tion. As you were advised by the Assistant Attorney General, Office of 
Legal Counsel, in his letter of November 10, 1972, Commissioner Mote- 
jano’s recess appointment was valid under Article II, section 2, clause 
3 of the Constitution and payment to him for the compensation of that 
office was not prohibited under 5 U.S. Code 5503 by virtue of the ex- 
ception contained in paragraph (a) (2) thereof. See 36 Comp. Gen. 
444 (1956). 

The question presented involves the continued entitlement of Com- 
missioner Montejano to compensation in view of the fact that a nom- 
ination to fill the vacancy which he is occupying under a recess ap- 
pointment was not submitted to the Senate within 40 days after the 
beginning of the session next following the date of his appointment 
as required by 5 U.S.C. 5503(b). The particular circumstance which 
gives rise to a question in this case is that the term to which the Com- 
missioner was appointed expired on December 31, 1972, although he 
continued to serve as a Commissioner under the last sentence of 49 
U.S.C. 11, which provides: 

* * * Upon the expiration of his term of office a Commissioner shall continue 
to serve until his successor is appointed and shall have qualified. 

Under the wording of 5 U.S.C. 5503(b) the pay of a recess ap- 
pointee is terminated if a nomination is not submitted within the 40 
days prescribed by that provision. This is supported by the statute 
from which 5 U.S.C. 5503(b) was derived which clearly limited the 
right to receive pay to not later than 40 days after the beginning 
of the next session of Congress. See R.S. 1761 (5 U.S.C. 56 (1964 ed.) ). 
Also see 41 Op. Atty. Gen. 463, 477 (1960). We also point out that 
if 5 U.S.C. 5503(b) is not viewed as terminating the compensation 
of individuals who are subject to the terms thereof that provision 
would have no practical effect. It is a well settled rule of statutory con- 
struction that effect must be given, if possible to every word, phrase 
and sentence of a statute. 47 Comp. Gen. 418, 430 (1968). 

Commissioner Montejano is filling the vacancy to which he was 
originally appointed even though the term to which he was appointed 
expired on December 31, 1972. He did not receive a new recess appoint- 
ment to the term beginning January 1, 1973. In any event under the 
provisions of 49 U.S.C. 11 each Interstate Commerce Commissioner is 
appointed to one of the 11 positions authorized as successor to a specific 
former Commissioner whether he is appointed to complete an unex- 
pired term or to fill a full 7-year term. Therefore, it is our opinion that 
Commissioner Montejano continues to fill the vacancy to which he was 





558 DECISIONS OF THE COMPTROLLER GENERAL [52 


appointed on or about November 1, 1972, and that since the President 
did not submit a nomination to fill that vacancy to the Senate within 
40 days after the beginning of the 1st session of the 93d Congress the 
prohibition with respect to payment of his pay became effective on the 
41st day after the beginning of such session. 

As indicated in the Assistant Attorney General’s letter to you the 
prohibition against paying Commissioner Montejano does not affect 
his right to hold the position under the terms of his recess appoint- 
ment. That is, he may continue to function as a member of the Com- 
mission but without pay until he is nominated by the President to 
the full term and that nomination is confirmed by the Senate, until 
some other person is appointed and qualifies for that position, or 
until the end of the current session of the Senate if neither of the 
preceding occurs prior to that date. 

Since 5 U.S.C. 5503 places a restriction on the expenditure of funds 
and not on the holding of an office and since that restriction by its 
terms applies only “until the appointee has been confirmed by the 
Senate,” an appointee would be entitled to the full pay of the posi- 
tion occupied upon Senate confirmation. Thus, if Commissioner Mon- 
tejano is nominated by the President to fill the office he occupies and 
if that nomination is confirmed by the Senate, his right to pay would 
relate back to the 41st day following the beginning of the current 
session of the Senate—i.e., the day on which his right to pay termi- 
nated under 5 U.S.C. 5503(b). See 17 Op. Atty. Gen. 521 (1883). 

For the reasons stated, Commissioner Montejano may not be paid 
for his services as a Commissioner for any period after the expiration 
of the 40-day period prescribed in the statute in question unless and 
until he has been nominated for that office and such nomination has 
been confirmed by the Senate. 


[ B-157179 J 


States—Federal Aid, Grants, Ete.—Matching Fund Activities— 
“Hard-Match” Requirement—Funds From Private, Etc., Sources 


The purpose of the “hard-match” requirement in the Omnibus Crime Control 
and Safe Streets Act of 1968, as amended, which authorizes the Law Enforce- 
ment Assistance Administration (LEAA) to grant funds for strengthening and 
improving law enforcement, being to assure State and local governments share 
in LEAA programs with monies they appropriated, and not to exclude private 
organizations, the “hard-match” requirement does not prevent the use in LEAA- 
sponsored National Scope projects of matching funds from private sources, or 
the use of Model City funds allotted by grantees to LEAA projects, as such funds 
are considered “money appropriated” for the purposes of the “hard-match”’ re- 
quirement. The “hard-match requirement” in connection with subgrants to non- 
governmental units also may be interpreted to permit the use of private sources, 
and as the funds for the administration of American Samoa lose their Federal 
identity, they meet the requirement. 


EE 





pl 
ti 
of 
m 
42 


fu 
re 
Ww 
th 


Se 
for 
lay 
col 
ay 
is 1 
to; 


gra 





ses Gea Ge 


eas Tr 


Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 559 


To the Administrator, Law Enforcement Assistance Administration, 


February 28, 1973: 


Reference is made to your letter of October 16, 1972, presenting for 
decision four questions concerning the legality of certain grants pro- 
posed to be made by the Law Enforcement Assistance Administra- 
tion (hereinafter referred to as LEAA or as the Administration). The 
grants in question would be made pursuant to title I of the Omnibus 
Crime Control and Safe Streets Act of 1968, approved June 19, 1968, 
Public Law 90-351, 82 Stat. 197, as amended by the Omnibus Crime 
Control and Safe Streets Act of 1970, approved January 2, 1971, Pub- 
lic Law 91-644, 84 Stat. 1880, 42 U.S.C. 3701 et seg. The four questions 
presented all involve the application of the so-called “hard-match” 
requirement of the 1968 act, as amended. 

LEAA was established by the above-cited 1968 act, and was given 
authority to grant Federal funds for the purposes of strengthening 
and improving law enforcement. A matching requirement was estab- 
lished as a condition for grants of funds by LEAA and each grant was 
to be limited in amount to a certain specified percentage of the total 
cost of the law enforcement program being assisted. See section 301 (c). 
Although the remainder of the cost of the program had to come from 
sources other than LEAA, the 1968 act specified neither the source 
nor the character of the required “match.” In addition to changing the 
percentages of matching funds required, the 1970 act added the “hard- 
match” requirement. Specifically, effective July 1, 1972: 

* * * at least 40 per centum of the non-Federal fundings of the cost of any 
program or project to be funded by [a block grant under section 301 or a disere- 
tionary grant under section 306 of the act of 1968 as amended] * * * shall be 
of money appropriated in the aggregate, by State or individual unit of govern- 
ment, for the purpose of the shared funding of such programs or projects. See 
42 U.S.C. 3731 (c), 3736. 

Your first question is whether so-called National Scope projects 
funded under section 306 of the 1968 act, as amended, 42 U.S.C. 3736, 
require governmentally appropriated funds for “hard-match” or 
whether funds from private sources can be used as “hard-match” for 
these projects. 

Your letter explains the National Scope projects as follows: 

The Administration in some instances uses discretionary funds allocated under 
Section 306 to assist national programs of assistance to all State and local law en- 
forcement. These projects generally impact on particularized agencies within the 
law enforcement area, such as prosecutor offices, all State courts, or juvenile 
courts. They are called “National Scope” projects because they affect the nation as 
a whole as opposed to individual States, cities, or regions. The discretionary grant 
is made toa State Planning Agency (SPA), with the funds generally subgranted 


to a non-governmental agency. The SPA is also handling the administration of the 
grant. 
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Under the provisions of 306 at least 25 percent of the project cost must be from 
non-Federal sources. The grantee who receives a grant for a “National Scope” 
project is normally active in the law enforcement area and a part of the particu- 
larized agency group affected. * * * 

You state that there is no clear indication from the legislation or its 
history how the “hard-match” requirement is to affect National Scope 
projects. While it appears clear that Congress intended the Adminis- 
tration to continue to fund the National Scope projects which affect 
“combinations” of governmental units, you urge that to require 
governmentally appropriated funds in combination projects is an im- 
possibility. In illustration, the Appellate Judge Conference with par- 
ticipants from many jurisdictions is discussed by you to the point that 
requiring the use of appropriated funds for matching would require 
sach unit of government planning to send an appellate judge to pledge 
from locally appropriated funds a cash contribution to the National 
College of State Judiciary before LEAA could consider funding the 
program. Such a procedure, you state, would be unworkable. 

It would serve good purpose to present here a summary of the legis- 
lative history of the “hard-match” requirement. 

As already noted, the 1968 act placed no limitation on the manner 
in which that portion of the cost of an LEAA-assisted program not 
covered by the LEAA grant might be financed. Thus, the “match” 
might be from State, local or private sources, and might be in cash, or 
in the form of property or services. In 1970, Congress considered vari- 
ous proposed amendments to the 1968 act, ultimately resulting in the 
1970 amendment which incorporate the “hard-match” requirement. As 
related in your letter: 

* * * The House passed the 1970 Amendments first in H.R. 17825. This 
amended the 1968 bill to allow 90 percent of the cost of a project to be Federal 
funds rather than the requirement of 60 percent in the Act. The Senate Amend- 
ment was included in Senate Report No. 91-1253, which first added the Hard 
Match requirement. That Committee report had a requirement that Federal 
funds could make up to 70 percent of the cost of a project and the requirement 
that at least 50 percent of the non-Federal portion be in money appropriated for 
the purposes of the program. 

The Senate Judiciary Committee Report accompanying the 1970 Amendments, 
Senate Report No. 91-1253, contained the following explanation of the change to 
Section 306 (page 35) : 

The Committee has modified substantially the House amendment to Sec- 
tion 306 of the Act dealing with discretionary grants. The changes are de- 
signed to spell out expressly the authority of LEAA to make discretionary 
grants and the limitations applicable to them. In general, the same limitations 
would be made applicable to block grants under Section 301 that are made 
applicable to discretionary grants. Thus, the personnel compensation limita- 
tions are made applicable, and the share of the cost of programs and projects 
that may be paid from Federal funds is limited to 70 percent, the limitation 
applicable to most block grant programs. The Administration could make 100 
percent grants only to Indian tribes and other aboriginal groups, including 
Eskimos, as is the case with block grants, noted above. And at least one-half 


of the non-Federal funding for all discretionary programs and projects 
would have to be of specifically appropriated money, as distinguished from 
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donated goods or services. The requirement of “appropriated,” of course, has 
reference to governmental units, not private individuals or organizations. 


The Senate Judiciary Committee report also contained the follow- 
ing comment on the matching requirement : 


* * * Experience under the LEAA program has indicated that the local match- 
ing requirement will become a serious problem for most States should it remain 
at its present rate of 40 percent for most programs. Lowering the requirement to 
30 percent will afford substantial relief and will diminish the extent to which the 
States must rely on counting the value of donated goods and services, rather 
than money, to make up the non-Federal share of program costs. In this regard, 
the Committee has included a requirement that at least one-half of the non- 
Federal share of the cost of any program or project shall be money appropriated 
expressly for the shared funding of such program or project. This provision should 
work to guarantee that these new Federal funds will, in fact, draw new State 
and local funds into the criminal justice system and avoid the real danger that 
Federal funds will merely replace State and local funds in financing the present 
system. S. Rep. No. 91-1253, 31 (1970). 


Your letter further relates that: 


When the Judiciary Committee report was being debated, Senator McClellan, 
the Committee Chairman, submitted a sectional analysis of the bill, which in- 
cluded the following on Section 306 (116 Cong. Rec. 35692 (1970) ): 

The Committee bill modifies substantially the House amendment to Section 
306 of the Act dealing with discretionary grants. The changes are designed 
to spell out expressly the authority of LEAA to make discretionary grants 
and the limitations applicable to them. In general, the same limitations ap- 
plicable to block grants under Section 301 are made applicable to discre- 
tionary grants. Thus, the personnel compensation limitations are made ap- 
plicable, and the share of the cost of programs and projects that may be 
paid from Federal funds is limited to 70 percent, the limitation applicable to 
most block grant programs. The Administration could make 100 percent 
grants only to Indian tribes or other aboriginal groups, as is the case with 
block grants, noted above. And at least one-half of the non-Federal funding 
for all discretionary programs and projects would have to be of money, as 
distinguished from donated goods or services. 

Senator Hruska, the ranking minority member of the Judiciary Committee, 
made the following statement in his explanation of the bill (116 Cong. Rec. 35695 
(1970) ): 

The Senate provision is more desirable than the House amendment, I be- 
lieve, because it recognizes that States and units of local government have 
difficulty supplying the needed matching funds but at the same time recognizes 
the need for the States and units of local government to make a substantial 
financial commitment to action programs. 

The Senate then debated the two issues mentioned earlier, and amended 306 only 
to the extent of delaying the Hard Match requirement until July 1, 1972, and 
adding the phase of allowing the Hard Match to be met in the aggregate. 


The House and Senate bills then went to conference and the con- 
ference adopted the “hard-match” requirement of the Senate bill with- 
out substantive comment, except to indicate that the cash requirement 
was reduced to 40 percent. See pages 16 and 17, H.R. Rept. No. 91-1768 
(1970). However, during consideration by the Senate and the House 
of the conference report, there was discussion on the floors of both 
chambers of the “hard-match” requirement. In the Senate, Senator 
Hruska, one of the managers of the bill in conference, described the 
purpose of that requirement : 
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* * * The hard match would include any funds appropriated by a State or 
unit of local government which are specifically earmarked for matching LEAA 
action grants. 

LEAA experience in the past 2 years has found that the State and local share 
of action programs has frequently if not always been figured in donated property 
or services and it is hoped that the provision for hard match will stimulate the 
expenditure of new funds for law enforcement purposes. 116 Cong. Rec. 42149 
(1970). 


In the House, Mr. Poff, also a conference manager, explained the 
action of the conference committee with respect to “hard-match” as 


follows: 

The conference also adopted a provision which requires that beginning in fis- 
-al year 1973, at least 40 percent of the Federal [sic] share of the funding of any 
program or project be from money expressly appropriated by the State or local 
government in the aggregate for such programs or projects—as opposed to do- 
nated services or property. This is the so-called hard-match requirement and it 
applies equally to block grants and discretionary grants. If a State or local gov- 
ernment appropriates money to participate directly in an LEAA program, that is 
obviously a hard match. But what if the State or local government transfers 
personnel to participate in LEAA programs or projects? That is not a hard match. 
It can only be considered a hard match, if the State or local government were to 
appropriate money to fill the vacancies created by the transfer. The controlling 
purpose of the hard-match provision is the desire to stimulate new State and 
local money for imaginative and innovative State and local anticrime programs. 
This purpose is already ensconced in section 303(10) of the law. The hard-match 
requirement puts teeth into that legislative purpose. * * * 116 Cong. Rec. 42197 
(1970). 

(Section 303(10), of-the 1968 act, 42 U.S.C. 3733(10), referred to by 
Mr. Poff, provides that each State plan for participation in the LEAA 
action grant program shall: 

* * * set forth policies and procedures to assure that Federal funds made 
available under this title will be so used as not to supplant State or local funds, 
but to increase the amount of such funds that would in the absence of such Fed- 
eral funds be made available for law enforcement. ) 


The purpose of the “hard-match” requirement is abundantly clear 
from the above-described legislative history ; that being to assure that 
State and local governments not use Federal funds available under the 
act in order to supplant their own funds (section 303(10)). It had 
been found that State and local governments had been in some in- 
stances matching LEAA funds with property or services which had 
not been acquired for the purpose of the grant program but rather 
had been transferred from other activities of these governments. By 
this means, States or localities participating in an LEA A-assisted law 
enforcement project avoided committing any new resources to the proj- 
ect. Requiring these governmental units to match at least a portion of 
their shares of the cost of a project with money appropriated for that 
purpose would thus “work to guarantee that these new Federal funds 
will, in fact, draw new State and local funds into the criminal justice 
system and avoid the real danger that Federal funds will merely re- 
place State and local funds.” S. Rept. No. 91-1253, 31 (1970). 
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In essence then, the congressional purpose for “hard-match” is to 
regulate the conditions of financial participation by State and local 
governments in LEAA programs; it is not, by the same token, to limit 
participation in those programs by private organizations. There is 
support in the language of the Senate Judiciary Committee Report 
previously cited for the conclusion that the “hard-match” requirement 
was not intended to prevent the use in LEAA-sponsored National 
Scope projects of matching funds supplied from private sources. The 
specific language in the Report reads: 


* * * And at least one-half of the non-Federal funding for all discretionary 
programs and projects would have to be of specifically appropriated money, as 
distinguished from donated goods or services. The requirement of “appropriated,” 
of course, has reference to governmental units, not private individuals or organi- 
zations. S. Rept. No. 91-1258, 36. 

[Italic supplied. ] 

To read the “hard-match” requirement so as to preclude the use of pri- 
vate funds for “hard-match” in National Seope projects would thus 
be in derogation of the overall purpose of the act and would also be 
inconsistent with the specific purpose for which the “hard-match” re- 
quirement was added. 


- + =e * 4 


We conclude therefore that the “hard-match” requirement is satis- 
fied when 40 percent of the non-Federal funding of an LEAA-spon- 
sored project is in the form of money rather than goods or services, 
and that the source of the cash may be either private or governmental. 
As we interpret the “hard-match” requirement, the import of section 

306(a) of the act, 42 U.S.C. 3736(a), is essentially that 40 percent of 

non-Federal funding of a program or project shall be money rather 

than property or services. The further requirement in the statutory 


, language that the money be appropriated for the purpose of the shared 
; funding of the program or project, by its terms, applies only when the 
, non-Federal money comes from a State or individual unit of govern- 
1 ment. When, on the other hand, “hard-match” is to be provided in the 
. form of donated money from a private source, the requirement of the 
l “hard-match” provision that non-Federal fundings be appropriated 
r by governmental units for the purpose of the shared funding of the 
y program is inapplicable, since the goal of that requirement—to insure 
y the commitment of new funds by State and local governments—is not 


- relevant when private funds are the source of the “hard-match.” 

f Matching funds, whether governmental or donated, must still of 

t course satisfy the statutory requirement that at least 40 percent thereof 

S be money. Your first question is answered accordingly. 

e Your second question is whether funds received by cities from the 

. Department of Housing and Urban Development under title I of the 
Demonstration Cities and Metropolitan Development Act of 1966, ap- 
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proved November 3, 1966, Public Law 89-754, 80 Stat. 1255, 42 U.S.C. 

3301 note, may be used as “hard-match” for LEAA projects. 

You explain that: 

To aid in the solution of urban problems, Congress established the Model 
Cities program by passing the Demonstration Cities and Metropolitan Develop- 
ment Act of 1966. The purpose of the Act is to (Section 101) “provide additional 
financial and technical assistance to enable cities of all sizes ... to plan, de- 
velop and carry out locally prepared and scheduled comprehensive city demon- 
stration projects containing new and imaginative proposals to rebuild or revi- 
talize large slum and blighted areas . . . to reduce the incidence of crime and 
delinquency . . . and to accomplish these objectives through the most effective 
and economical concentration and coordination of Federal, State, and local pub- 
lic and private efforts to improve the quality of urban life.” In its implementation 
of this act, Congress provided a novel feature in the authority of local govern- 
ment to use these funds in Section 105(d). It states that those funds ‘‘May be 
used and credited as part or all of the required non-Federal contribution to proj- 
ects or activities, assisted under a Federal grant-in-aid program .. .” 

In its sectional analysis of this section, the House report explains that (1966 
U.S. Code, Cong. & Admin. News, p. 4045) “. . . such funds shall be credited to- 
ward the required non-Federal contribution to such projects or activities” and 
to participate in this program, the city must submit a “comprehensive city demon- 
stration program” which must meet various criteria. * *, * 

Prior to July 1, 1972, the Law Enforcement Assistance Administration funds 
were matched by “model cities” funds in programs where co-existing responsi- 
bility occurred. The 1970 amendments included the Hard Match requirement in 
Section 301(c). This sentence is exactly the same as that in 306 mentioned ear- 
lier, and requires that “. . . at least 40 per centum of the non-Federal share .. . 
shall be of money appropriated in the aggregate, by State or individual unit of 
government . 

Your Aidit has “made an interim decision pending clari- 
fication, that model cities funds may not be used as LEAA Hard 
Match.” The specific question presented is therefore whether LEAA 
may, subsequent to July 1, 1972, continue to fund projects in conjunc- 
tion with cities under section 301 of the 1968 act, as amended, 42 U.S.C. 
3725, when some or all of the local matching funds required of these 
cities by section § 301 ( (c) would consist of moneys gre anted to them under 


the Demonstration Cities Act. 

As noted above, section 105(d) of the Demonstration Cities Act, 42 
U.S.C. 3305(d), explicitly allows funds granted thereunder to the 
cities to be “used and credited as part or all of the required non- 
Federal contribution to projects or activities, assisted under a Federal 
grant-in-aid program,” subject to certain qualifications which appar- 
ently are not here relevant. LEAA programs under section 301(c), as 
amended, are Federal grant-in-aid programs, as that term is defined 
by section 112 of the Demonstration Cities Act 42 U.S.C. 3312. Prior 
to July 1, 1972, the effective date of the “hard-match” provision, there 
was no question but that Model Cities funds might be used by cities 
to match LEAA grants. Since July 1, 1972, however, at least 40 per- 
cent of the non-Federal share of the funding must be “money appro- 
priated” for the purpose of matching the grant. Since that date, 
whether Model Cities funds can be used by cities to match LEAA 
grants depends on a determination whether the allocation of Model 
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Cities funds by the recipient cities as matching funds for LEAA- 
assisted projects constitutes an “appropriation” of such funds, within 
the meaning of section 301(c), as amended. 

Enclosed with the request for our decision on this question was a 
letter of October 10, 1972, to LEAA from the Assistant Secretary for 
Community Development of the Department of Housing and Urban 
Development (HUD) explaining the nature of the Model Cities pro- 
gram and the basic features of the funding process used therein. That 
letter reads, in pertinent part, as follows: 


The primary intent of Title I of the Demonstration Cities and Metropolitan 
Development Act of 1966 (Model Cities Program) is to bring about a concentra- 
tion and coordination of Federal, State and local public and private efforts and 
resources in a broad, comprehensive attack on social, economic and physical 
problems in selected slum and blighted areas. The idea is to demonstrate in 
these relatively few (147) yet broadly representative cities how blighted neigh- 
borhoods can be renewed both physically and in terms of the quality of. life, 
through a concentration and coordination of Federal, State and local efforts and 
resources. 

> H * * * * s 


The statute provides for financial and technical assistance to be provided 
by HUD to the selected cities to enable those cities to plan, develop and carry 
out comprehensive local programs to improve locally identified social, eco- 
nomic and physical defects in the community. No such program could be truly 
comprehensive unless it addressed problems relating to criminal justice and each 
of the Model Cities comprehensive city demonstration programs contains a com- 
ponent dealing with criminal justice. 

The funding philosophy of the statute is, basically, quite simple, yet it is at the 
same time unique. The statute does not intend for the Model Cities Program to 
be or to become another Federal categorical grant-in-aid program. The idea is, 
instead, to use it as a vehicle to encourage and assist the selected cities to make 
use of other existing Federal, State and local resources, but in a more efficient 
and effective manner. 

The principal source of Federal funding contemplated by the statute is not 
Model Citics supplemental funds, but Federal grant-in-aid funds from programs 
other than Model Cities Program—such as LEAA, It was recognized that one 
reason why local units of government fail to seek and receive the full benefits 
of some Federal grant programs is that they eannot afford to put up the 
required “match” for these programs in every instance. 

Congress recognized that a major purpose of the Model Cities experiment 
(i.e., more effective use of Federal grant programs by cities) was likely to be 
defeated unless the participating cities were able to obtain grants from other 
programs such as LEAA. Aecordingly, both to eneourage and assist the cities 
in this respect, Section 105(d) of the statute expressly provides that Model Cities 
supplemental funds can be used to supply the required “match” for other Federal 
grant-in-aid programs. 

* 7 Bo ok * * x 


Each of the 147 Model Cities receives an annual block grant from HUD. 
This money is not earmarked by HUI for any particular projects or program 
areas. It is granted to the cities to assist them in carrying out their own 
locally devised comprehensive city demonstration programs. These programs 
consist of numerous projects in any number of program areas, including criminal 
justice. 

* * * * * « Oo 


* * * Out of its block grant from HUD, each city determines for itself how 
the funds shall be allocated. The governing body of the city (i.e., City Council) 
must take formal action to approve the city’s comprehensive program and, 
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where appropriate, any applications for assistance under the program. Thus, in 
the case where the comprehensive program includes criminal justice projects 
to be funded with LEAA funds and the “match” is to consist in whole or in part 
of Model Cities funds, these Model Cities funds are appropriated by the City 
Council for that purpose. This action by the local governing body is a require- 
ment of Section 103(a) (4) of our statute. [Italic supplied. ] 


Under the foregoing circumstances the express language of section 
105(d) of the Model Cities Act, that Model Cities funds “may be used 
and credited as part or all of the required non-Federal contribution 
to projects or activities, assisted under a Federal grant-in-aid pro- 
gram,” is, we conclude, dispositive of your question. Accordingly, 
Model Cities funds allotted by the grantees thereof to LEAA grant 
projects may be considered “money appropriated” for the purposes of 
the “hard-match” requirement of section 301(¢), as amended. 

Your third question is whether, when State and local units of govern- 
ment receive LEAA funds, and in turn subgrant them to non—govern- 
mental units for law enforcement projects, cash contributed by the 
non-governmental units may be counted as “hard-match” for these 
projects. 

You explain that action grants to the States under part C of title 
I of the 1968 act, as amended: 


* * * must be spent for programs listed in Section 301(b). Generally, most 
of the funds spent in this manner go to loeal governmental units. [Section 
303(2).] Of the portion which need not be granted to local units, an option 
exists for the State to make grants to private organizations. For programs 
related to Section 301(b) (9), and to some extent (38), there are non-profit 
non-governmental units providing important public services to the community 
(ie, YMCA’s, chureh groups, charitable foundations, and others). Section 
301(b) (9) reads as follows: 

(9) The development and operation of community based delinquent pre- 
vention and correctional programs, emphasizing halfway houses and other 
community based rehabilitation centers for initial preconviction or post- 
conviction referral of offenders ; expanded probationary programs, including 
paraprofessional and volunteer participation; and community service cen- 
ters for the guidance and supervision of potential repeat youthful 
offenders. 

In this area, LEAA funds are subgranted, by the State, to the non-governmental 
units, for improving and expanding the services that they offer. These non-profit 
groups have some eash available for the projects that they are involved in. 
The Congressional reports explained 301(b)(9) as follows, Senate Report 
91-1253. page 30: “The Committee has added a new subparagraph (9) to Section 
301(b) authorizing the use of Part C funds for the development of community- 
based delinquency prevention and correctional programs as an alternative to 
institutional confinement. The funding of such programs under the present law 
is permissible, but it is hoped that express authority will provide an incentive 
for the States and cities to develop and fund such programs.” Nothing more 
was said of the provision. 


Grants under section 301(b)(9) of the 1968 act. as amended, 42 
U.S.C. 3731(b) (9), are governed by the “hard-match” requirement 
incorporated in section 301(c). 42 U.S.C. 3731(c). As indicated above, 
that requirement was enacted concurrently with, in words identical to, 
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and for the same purposes as, the “hard-match” requirement of section 
306 of the act. 42 U.S.C. 3736, and is therefore to be interpreted in 
the same way as section 306. Our explanation above of the meaning 
of the “hard-match™ requirement of section 306 with respect to dis- 
cretionary grants is consequently dispositive of the question now raised 
concerninng the meaning of the “hard-match” requirement of section 
301(c) with respect to block grants. That is to say, the “hard-match” 
requirement of section 301 is met when at least 40 percent of the cost 
_of the non-Federal share thereof is in money, whether from private 
or public sources. 

In reaching this conclusion, we find it particularly persuasive that, 
as you point out, if the “hard-match” requirement were interpreted 
so narrowly that only govermentally appropriated funds could satisfy 
it, the requirement could be met by private donors donating funds to 
a governmental unit which could then appropriate those same funds 
for the project. We do not believe that Congress intended that the 
“hard-match” requirement be met by such a cumbersome procedure 
and our holding herein avoids the need to resort to such procedure. 

Finally, you ask whether funds appropriated by the Congress for 
expenses necessary for the administration of the Territory of Ameri- 
‘an Samoa can be used by that territory to meet the “hard-match” 
requirements of the 1970 act. 

You explain that: 

The Administration is authorized to fund Law Enforcement projects in terri- 
tories by the definition of States in Section 601(c). We are currently funding 
projects in Puerto Rico, Guam, Virgin Islands and American Samoa. Because of 
the unique character of funding structures the problem of using Federal terri- 
torial funds as Hard Match has presented a problem only in American Samoa. 

The statutory authority governing American Samoa is 48 USC 1661. Subject 
to this authority, the Secretary of Interior is responsible for the Administration 
of the territory. The current appropriation for the territory is found in P.L. 
92-369, 1972 U.S. Code, Cong. and Admin. News, p. 3303. This law appropriates 
funds “For expenses necessary for the Administration of territories . . . includ- 
ing expenses of the office of the Governor of American Samoa . . . compensation 
and expenses of the judiciary in American Samoa as authorized by law (48 USC 
1661(¢c)); and grants to American Samoa, in addition to local revenues for 
support of local governmental functions .. .” The Secretary of Interior promul- 
gated regulations which describe the operation of the territory. These regulations 
are found in Department of Interior Manual 575 DM 1-3. dated October 8, 1971. 

This manual describes the territorial procedure as follows, 575 DM 1-3.3A: 
“The legislature has appropriation authority with respect to local revenues and 


authority to review and make recommendations with respect to the budget sub- 
mitted to the United States Congress for grant funds.” 


As indicated above, funds appropriated to the Department of the 
Interior to be granted by that Department to American Samoze are to 
be. used by the government of American Samoa for support of local 
governmental functions as a supplement to local revenues. Under the 
circumstances these grants may be considered unconditional grants and 
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when paid over to American Samoa and commingled with local rev- 
enues lose their character as Federal funds. See B-131569, June 11, 
1957, and B-173589, September 30, 1971. Such funds may therefore be 
used by the territorial government to provide “hard-match” for 
LEAA grants, since improvement of law enforcement is unques- 
tionably a “local government function.” 
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[ B-176940 J 


Contracts—Negotiation—Competition—Impracticable to Obtain— 
Propriety of Award 


Negotiation procedures pursuant to a determination and findings for the restora- 
tion of a National Monument historical structure on the basis it was impractica- 
ble to secure competition by formal advertising within the meaning of 41 U.S.C. 
252(c) (10), as implemented by section 1-8.210 of the Federal Procurement 
Regulations, having been used to prequalify firms since the procurement other- 
wise was treated as formally advertised, any award under the solicitation would 
be improper, and if resolicited the procurement should be formally advertised. 
The preselection method of qualifying firms and the failure to synopsize the 
procurement in the Commerce Business Daily was restrictive of the full and 
free competition contemplated by the advertising statutes. Furthermore, even 
under negotiation procedures, the prequalification of offerors would be incon- 
sistent with the requirement that negotiated procurements be on a competitive 
basis to the maximum practical extent. 


To the Secretary of the Interior, March 2, 1973: 


By letter dated February 1, 1973, the Deputy Assistant Secretary 
requested a decision on the protest of the American Construction Com- 
pany, Inc., against the National Park Service’s (NPS) proposed 
award of a contract to S. Puma Co., Inc., for the second phase of 
restoration of Castle Clinton National Monument, Battery Park, New 
York. This request was prompted by your Department’s ultimate rejec- 
tion of the informal proposal of representatives of the Department to 
conduct further negotiations with the interested parties. This proposal 
led to the withdrawal of American’s protest on January 23, 1973. Simi- 
larly, Puma expressed no objection to the proposal. We therefore 
closed our file on the protest on January 29, 1973. 

In response to the Deputy Assistant Secretary’s request, we have 
considered the protest on the record which had been developed by 
our Office prior to American’s withdrawal. Counsel for American has 
set forth numerous grounds for protesting against any award to Puma. 
However, upon close examination of the record, the overriding ques- 
tion, in our view, is whether an award properly can be made under the 
solicitation in view of the procurement practices and procedures 
utilized. 

The record shows that on June 9, 1972, the contracting officer issued 
determinations and findings (D&F), wherein he determined to nego- 
tiate this procurement on the ground that it was impracticable to 
secure competition by formal advertising within the meaning of 41 
U.S. Code 252(c) (10), as implemented by section 1-3.210 of the Fed- 
eral Procurement Regulations (FPR). 
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The findings and determinations of the contracting officer provide, 
in pertinent part, as follows: 


Findings 


In accordance with the requirements of Section 302(c)(10) of the Federal 
Property and Administrative Services Act of 1949, as amended, I make the 
following findings: 

1. The restoration of projects of historic buildings and structures present 
unique problems not generally associated with procurement and contracting 
procedures. The measures applicable to normal alterations, repair, or recon- 
struction work will not offer the needed protection to the Government interest. 
A high degree of skill and expertise based almost entirely upon experience with 
similar work and attendant conditions and upon competent personnel are required. 

The procedure of public advertising for bids to be followed by an evaluation 
of bidders based to a large extent on factors other than price, such as experience 
and familiarity with similar conditions, is likely to result in bids from unqualified 
sources and to stimulate action by unsuccessful bidders in objecting to the evalua- 
tion result and in seeking a review of such result. [Italic supplied. ] 

As a result of this problem, the Director of Survey and Review, by memoran- 
dum dated August 30, 1967, concurred in the recommendation of our memorandum 
of August 21, 1967, that negotiation for projects involving the restoration of his- 
toric structures and buildings was allowable under the provisions of Section 
302(c) (10) of the Federal Property and Administrative Services Act of 1949, as 
amended, and was justifiable. 

The Part II restoration of Castle Clinton, Battery Park, New York City, N.Y., 
is a historic structure and its restoration requires special expertise based upon 
experience with similar work, attendant conditions, and upon competent per- 
sonnel. Representatives of the New York district and Historic Preservation will 
meet to discuss the restoration problem at Castle Clinton and to select responsible 
firms with these required qualifications from whom proposals might be solicited 
for the restoration work. 


a * ” * * * * 


Determinations 


1. Based upon the foregoing Findings, I hereby determine within the meaning 
of Section 302(c) (10) of the Federal Property and Administrative Services Act 
of 1949, as amended, that: 


a. The restoration of Castle Clinton National Monument, Battery Park, New 
York City, is necessary. 


b. Negotiation is necessary in this situation since the Government must be 
assured that it will have the high degree of skill and expertise based almost 
entirely upon experience with similar work and attendant conditions and upon 
competent personnel. 

The facts and circumstances set forth in the D&F appear to indicate 
that the only reason for invoking the negotiation authority was to 
“prequalify” firms which had experience with similar work and attend- 
ant conditions. We note, however, that an examination of the memo- 
randums referred to in the D&F suggests that subsection (a) (9) or 
(a) (18) of FPR 1-3.210 might provide a basis for negotiation under 
41 U.S.C. 252(c) (10). Subsection (a)(9) provides for negotiation 
“When the contemplated procurement involves maintenance, repair, 
alteration, or inspection and the exact nature or amount of the work 
to be done is not known.” Subsection (a) (18) provides for negotiation 
“When it is impossible to draft for an invitation for bids adequate 
specifications or any other adequately detailed description of the re- 
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quired property or services.” Nevertheless, from our review of the D&F 
and the record before us, we cannot conclude that either subsection was 
relied upon to support the “negotiation” of this procurement. Apart 
from the silence of the D&F, the most compelling reason for reaching 
this conclusion is the fact that in all other respects this procurement 
was treated as a formally advertised procurement—an approach which 
is wholly inconsistent with the use of either exception. Indeed, in 
response to American’s contention concerning the adequacy of the 
specifications, NPS has defended the adequacy of the specifications. 

With respect to the formally advertised aspects of this procurement, 
the Acting Director of Survey and Review’s letter of November 17, 
1972, contains the following pertinent description of the circumstances 
surrounding this contemplated procurement : 


NPS, by. solicitation of July 25, 1972, invited six firms, all of whom had been 
administratively determined to be qualified restoration firms, to submit offers 
on or before August 8, 1972, to perform the proposed work. 

The solicitation, Standard Form 20, states quite clearly that offers will be 
publicly opened. This is reiterated in paragraph 9, of Standard Form 22. Para- 
graph 10 of Standard Form 22, referenced in the BASIS OF AWARD statement 
at the end of Standard Form 21, provides for award on the basis of price and 
other factors. 

On August 1, 1972, a detailed inspection of the worksite was made by rep- 
resentatives of several of the prospective contractors, including both American 
and Puma. NPS officials reminded all contractors, in the course of the site visit 
and discussions at the NPS office in connection with the site visit, that there 
would indeed be a public opening of proposals. NPS officials also drew the pro- 
spective contractors’ attention to the notations in the solicitation documents to 
the effect that award would be made to that responsible offeror whose offer, con- 
forming to the offer, is most advantageous to the Government, price and other 
factors considered. This is, of course, the previously noted material in Standard 
Form 21 and Standard Form 22, regularly used in formally advertised construc- 
tion contracts. 

Following the site inspection, the NPS issued the Memorandum of Understand- 
ing and Addendum 1. These documents were issued in the interest of clarifying 
technical points in the plans and specifications raised at the site inspection. 
Addendum 1 clearly states that there will be “No change in time or place of 
proposal opening.” [Italic supplied. ] 

Subsequently, on August 8, 1972, the two proposals submitted were opened 
as required by the solicitation and it was revealed that Puma offered $588,200 
and American $1,221,000. The Government having an estimate, revised after 
the site inspection, of $584,500, contemplates award to Puma. This protest 
followed. 

Significantly here, the solicitation, the very documents prospective contractors 
reviewed while preparing their offers, effectively completely limited the com- 
petition to price by its unequivocal, lucid, and long established language indicat- 
ing the basis of award and in providing for a public opening. These documents 
advised all prospective contractors that award was contemplated based upon the 
initial price submission. This was reinforced at the site inspection and conference. 
The proposers, having been made aware by NPS, made their submissions and 


no complaint should now be heard if award is made as all knew was originally 
contemplated. 


Moreover, consistent with the use of the negotiation authority of 
41 U.S.C. 252(c)(10) only for the purpose of “prequalifying” we 
understand that this procurement was not synopsized in the Com- 
merce Business Daily as is contemplated by FPR 1-1.1003-2. 
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In our opinion, a desire to prequalify firms is not a sufficient basis 
for invoking the negotiation authority of 41 U.S.C. 252(c) (10). See 
41 Comp. Gen. 484 (1962). In reality, the procurement was treated 
as formally advertised and would have been so denominated but for 
the desire to prequalify firms. Such being the case, we see no reason 
why the procurement should not be treated as formally advertised. In 
this posture, the resolution of a responsibility question—a firm’s qual- 
ifications to perform the work—through an unauthorized preselection 
method is inconsistent and at odds with the full and free competitive 
advertising procedures. Generally, responsibility determinations re- 
quired by 41 U.S.C. 253(b) are to be resolved after bid opening but, 
in any event, before award. This prequalification procedure, coupled 
with the deliberate decision not to circularize the procurement in the 
Commerce Business Daily in furtherance of prequalification, results 
in an unwarranted restriction on the full and free competition con- 
templated by the formal advertising statutes. Even under negotiation 
procedures, the prequalification procedure employed here would be 
inconsistent with the requirement that negotiated procurements be 
on a competitive basis to the maximum practical extent. FPR 
1-1.301-1; Of. 50 Comp. Gen. 215 (1970). 

For the foregoing reasons, we must conclude that any award under 
the existing solicitation would be improper. Any resolicitation of the 


requirement should be administered in accordance with the require- 
ments of subpart 1-2.2 of the FPR which governs the solicitation of 
bids by formal advertising. 

Please advise us of the action taken in this matter. 


[ B-160096 J 


Gratuities—Reenlistment Bonus—Critical Military Skills—Train- 
ing Leading to a Commission—Naval Academy Preparatory School 
Training 


The variable reenlistment bonus prescribed by 37 U.S.C. 308(g) as an additional 
inducement to first-term enlisted personnel, who possess military skills in crit- 
ically short supply, to reenlist so the skills are not lost to the service, is not 
payable to an enlisted member who was discharged and reenlisted while under- 
going training in the Naval Academy Preparatory School (NAPS) program—a 
program which will ultimately qualify him for admission to the Academy—as 
there is no relationship between an enlisted member’s critical skill and his suc- 
cessful completion of the NAPS program, and the fact that a member would 
revert to enlisted service in his critical skill if he does not successfully complete 
the program provides no basis to pay him a variable reenlistment bonus. 


To the Secretary of Defense, March 7, 1973: 


Further reference is made to letter dated November 22, 1972, from 
the Assistant Secretary of Defense (Comptroller) requesting a deci- 
sion as to whether a variable reenlistment bonus may be paid under 
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the circumstances set forth in Department of Defense Military Pay and 
Allowance Committee Action No. 466. 

There was enclosed a copy of Committee Action No. 466 setting forth 
and discussing the following question : 

Is an enlisted member, holding a critical skill and otherwise qualified, entitled 
to a variable reenlistment bonus if he is discharged and reenlisted while under- 
going training in a program such as the Naval Academy Preparatory School? 

The Committee Action discussion relates that the Naval Academy 
Preparatory School (NAPS) provides a full time course of instruc- 
tion, 9 months in length, in high school and college mathematics, 
science and English subjects, which is designed to aid otherwise qual- 
ified enlisted members who have indicated a desire to complete the 
course and have demonstrated a potential to attend and graduate from 
the Naval Academy and serve as an officer in the naval service. 

The discussion continues by saying that successful completion of 
the course of instruction at NAPS does not in itself guarantee qualifi- 
cation for, or admission to, the Academy. Enlisted members who grad- 
uate from a NAPS program merely become eligible to compete with 
other enlisted applicants for admission to the Academy. The Secretary 
of the Navy may appoint annually 85 enlisted members of the Regular 
Navy and Regular Marine Corps to the Academy and these appoint- 
ments are normally awarded to graduates of the Naval Academy 
Preparatory School. It is stated further, that should a student be 
disenrolled from NAPS for any reason, or should a graduate not be 
selected for appointment as a midshipman, he is reassigned to the 
regular duties of his enlisted grade and military specialty for the 
remainder of histerm of enlistment. 

The discussion cites as having possible application our decision 48 
Comp. Gen. 624 (1969), wherein we denied entitlement to a variable 
reenlistment bonus to an enlisted member who was discharged and 
reenlisted while under training in an “Officer Candidate School” pro- 
gram, which program leads directly to a commission, but doubt is 
expressed as to whether that decision would bar payment in the present 
situation. In this regard, the discussion points out that while a member 
under training in a NAPS program is in fact participating in the first 
step of a program, the ultimate objective being the member’s commis- 
sioning, the NAPS program is unlike an Officer Candidate School 
program, in that successful completion of the NAPS does not, in itself, 
lead directly to a commission nor automatically qualify an enlisted 
member for appointment as a commissioned officer. 

The variable reenlistment bonus is authorized in 37 U.S. Code 
308(g), which was added by section 3 of the act of August 21, 1965, 
Public Law 89-132, 79 Stat. 547, and currently provides in pertinent 
part as follows: 
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(g) Under regulations to be prescribed by the Secretary of Defense * * * q 
member who is designated as having a critical military skill and who is entitled 
to a bonus computed under subsection (a) of this section upon his first reenlist- 
ment may be paid an additional amount not more than four times the amount 
of that bonus. * * * 


The legislative history of section 308(g) shows that it was enacted 
to authorize the payment of a variable reenlistment bonus as an addi- 
tional inducement to first-term enlisted personnel, who possess military 
skills which are deemed to be in critically short supply, to reenlist so 
that such skills may continue to be utilized and not lost to the service. 
One of the considerations in authorizing this substantial bonus was 
the high cost to the Government of training a replacement for such a 
member who does not reenlist, an expense which would be avoided if 
the member reenlists to continue serving in the critical rating. 

In 48 Comp. Gen. 624 (1969), we held that an enlisted member, hold- 
ing a critical military skill, who is discharged and reenlisted while 
undergoing training in an Officer Candidate School program is not 
entitled to a variable reenlistment bonus incident to that reenlistment 
since the member reenlisted for the purpose of continuing in that pro- 
gram rather than for the purpose of continuing to serve in his critical 
skill. 

In an earlier decision, 47 Comp. Gen. 414 (1968), we considered the 
case of an enlisted member of the Navy, also serving on active duty in 
a critical military skill, who was selected to enter the Navy Enlisted 
Scientific Education Program (NESEP), a college training program 
leading to a baccalaureate degree and appointment as a commissioned 
officer upon graduation. We said that members who are reenlisted in 
order to meet the obligated service requirements for that training and 
not for the purpose of continuing to serve in the critical skill for which 
the bonus is intended, are not entitled to receive the bonus since the 
Government would still be required to bear the expense of training a 
replacement, an expense which the bonus was intended to eliminate. 

In 49 Comp. Gen. 206 (1969), involving a case where an enlisted 
member of the Regular Army, possessing a critical military skill, 
knowing that he had been tentatively appointed a Reserve officer, was 
discharged and reenlisted in his enlisted grade prior to the normal 
expiration of his term of service for the sole purpose of collecting the 
variable reenlistment bonus, we held that where it is obvious at the 
time of such reenlistment that the Government would not receive the 
benefits for which the bonus was intended, no entitlement to such 
bonus exists. 

In contrast to the above, in 51 Comp. Gen. 3 (1971), we authorized 
payment of the variable reenlistment bonus to a member of the Regular 
Marine Corps who was reenlisted in order to acquire the necessary 
obligated service to enable him to participate in the Marine Corps 
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Assoicate Degree Completion Program (MADCOP). We said therein 
that where a major course of study pursued is reasonably related to the 
member’s critical skill and who, upon completion of those studies, will 
resume the duties performed by him prior to entering the program, a 
variable reenlistment bonus may be paid. 

Thus, in cases where an enlisted member, discharged and reenlisted 
while in a training program, is not being reenlisted for the purpose 
of continuing to serve in his critical skill upon which a variable reen- 
listment bonus is to be based, but rather is reenlisted merely to retain 
a military status which is required for continued participation in a 
training program which in no way relates to his critical skill, payment 
of a variable reenlistment bonus is not authorized. 

In the present case, it is indicated that there is no relationship be- 
tween an enlisted member’s critical military skill and either the success- 
ful completion of a NAPS program or the described courses of study 
pursued thereunder. It is our view, therefore, that our decision 48 
Comp. Gen. 624 (1969) is controlling in this matter. 

His selection for the NAPS program is for the purpose of ultimately 
qualifying him for a commission. His reenlistment is not for the pur- 
pose of serving in his critical skill. In such circumstances we are of 
the opinion that the fact that he would revert to enlisted service in 
his critical skill if he does not successfully complete the prescribed 
courses does not provide a basis to pay him a variable reenlistment 


bonus. Accordingly, the question is answered in the negative. 


[ B-176972 J 


Transportation—Rates—Volume Shipments—Conditions to Con- 
stitute 


The fact that a shipment of pallets was covered by four bills of lading does not 
change the character of the shipment from a volume shipment that is within the 
contemplation of Section 5, Item 110, of the National Motor Freight Classification, 
which provides that a shipment is “a lot of freight tendered to the carrier by one 
consignor at one place at one time for delivery to one consignee at one destination 
on one bill of lading,” since all conditions but the “one bill of lading” requirement 
were met, and the carrier on the basis of correction notices and other evidence 
knew the shipment was tendered as one lot on the same day for delivery to one 
consignee at one destination, subject to the applicable volume rate. Therefore, 
as the carrier is only entitled to the lower rate applicable to volume shipments, 
there is no basis for allowing the claim for a higher freight rate. 


Transportation—Rates—Exclusive Use of Vehicle—Bill of Lading 
Notation Requirement 


Where the destination Canadian carrier refused to refund the overcharge occa- 
sioned by the erroneous application of exclusive use charges on a shipment of 
helium cylinders, and participating carriers are jointly and severally liable for the 
overcharge, the origin carrier properly was held liable and the overcharge recov- 
ered by setoff since the correction notice that added to the bill of lading the 

notation “authorized use of single truck load by the carrier is mandatory to 
’ expedite shipment” did not satisfy the tariff requirement for a notation to indicate 
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the shipper requested exclusive use, and the omission of such a notaton may not 
be waived. Furthermore, the bill of lading does not show seals were applied, and 
as the shipment was interchanged with a foreign carrier, it is doubtful the 
shipment was accorded the exclusive use of a vehicle from origin to destination 
without transloading. 


To Ringsby United, March 12, 1973: 


Your letter of September 6, 1972, requests review of the action taken 
by our Transportation and Claims Division regarding claims totaling 
$4,905.25. Certain of the claims involved were made by United Buck- 
ingham Freight Lines and others by Ringsby Truck Lines which we 
understand are affiliates of your company and, for the purposes of 
this letter, will be referred to as your claims. We also have your tracer 
letter of February 8, 1973, asking for a report as to the current status 
of the matter. 

Your claim for $1,899.92, your files R-609X1 ($643.86), R-607X1 
($702.65), and R-608X1 ($553.41), was disallowed by settlement cer- 
tificate dated June 28, 1972 (TK-937744) and your claim for $2,090.19, 
your file R-599X1, was disallowed by settlement certificate dated 
October 26, 1972 (TK-937745). Your claim for $915.14, file U-519X1, 
relates to a notice of overcharge (Form 1003) dated November 20, 1970, 
sent to Miller & Brown Freight Lines Ltd., the destination carrier, for 
a shipment under Government bill of lading A-6284173. Your protest 
of this action by letters dated June 7, 1972, and July 18, 1972, was 
considered by our Transportation and Claims Division and denied in 
a letter dated July 31, 1972, TC-SR-TK-173309-EPD. The amount 
involved ($915.14) was collected on October 25, 1972, by offset against 
your bill 4623 72. 

Your claims for $1,899.92 and $2,090.19 relate to the charges col- 
lected by you for transportation of “PALLETS I/S PER ITEM 1605 
RM TDR 15A” from Carriers Terminal, Oakland, California, to the 
Navy Ammunition Depot, Crane, Indiana, during May and June 1969. 
The pallets moved under Government bills of lading E-8385709 (42,627 
pounds) , E-8385712 (42,570 pounds) , E-8885718 (35,592 pounds), and 
E-8385714 (33,500 pounds). 

The descriptions of the articles shipped on the four bills of lading 
indicate the pallets were to move under rates shown in item 1605 of 
Rocky Mountain Motor Tariff Bureau Quotation 15—A, U.S. Govern- 
ment Quotation I.C.C. 24, which provides rates of $2.81 a 100 pounds 
where the minimum weight of the shipment is 60,000 pounds subject to 
a minimum weight of 30,000 pounds per vehicle used. Also, that item of 
the tender provides for a higher rate of $4.11 a 100 pounds where the 
minimum weight of the shipment is 40,000 pounds subject to a mini- 
mum weight of 40,000 pounds per vehicle used. The bills of lading 
each also contain notations showing the dollar amount of what the 
charges were to be on the weight carried under the particular bill of 
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lading. Such dollar amounts in each case equal the charges at the lower 
rate of $2.81 per 100 pounds when added to the transloading charges 
which are not disputed. Your claims under the four bills of lading are 
predicated on the application of the higher rate of $4.11 per 100 
pounds. The Government bill of lading correction notices Forms DD 
1352, were issued on July 27, 1970, and signed by your representative, 
Ed Perry, the same person who signed the four Government bills of 
lading as your agent. Each correction notice shows that the bill of lad- 
ing to which it applies was issued to cover the first, fourth, fifth, and 
sixth and final part of a complete shipment comprising approximately 
241,599 pounds. 

In your letter of March 30, 1971, to our Transportation Division 
(now Transportation and Claims Division), you refer to Section 5, 
Item 110 of the National Motor Freight Classification which provides: 
A shipment is a lot of freight tendered to the carrier by one consignor at one 


place at one time for delivery to one consignee at one destination on one bill of 
lading. [Italic supplied. ] 


It appears to be your contention that the correction notices issued about 
a year after tender of the property for shipment do not bring this move- 
ment within the single shipment rule so as to apply the 60,000-pound 
volume rate provided by RM Quotation 15—A. 

The correction notices signed by your agent are not the only evi- 
dence showing that this material was tendered to your company as one 
lot on the same day. We enclose a copy of a letter dated July 31, 1972, 
signed by J. S. Paonessa, Chief, Traffic Services Division, Oakland 
Army Base, Oakland, California, stating : 


Entire shipment was offered to the carrier on 20 May 1969. It moved under 
GBLs E-8385709 through 714. 


The receipts by your agent, Ed Perry, on all four bills of lading are 
dated May 28, 1969. Additionally each of the bills of lading refers to 
Rocky Mountain Motor Tariff Bureau, Inc., Quotation 15-A, U.S. 
Government Quotation I.C.C. 24, item 1605, which provides the 60,000- 
pound volume rate of $2.81 a 100 pounds, and the charges indicated on 
each bill of lading by the shipping officer are derived from that rate. 

These facts are substantially the same as those relating to some of 
the shipments considered by the Court of Claims in J. H. Rose Truck 
Lime, Ine. v. The United States, Nos. 194-69 and 28-70 (decided 
July 14, 1972). Regarding these shipments the court stated : 

Most of the volume shipment claims remaining for disposition arose out of sit- 
uations in which a military installation issued two or more Government bills of 
lading to the same carrier on the same day to cover the movement to the same 
consignee at the same location of a quantity of material requiring a number of 
vehicles corresponding to the number of bills of lading, with the first bill in the 
series stating that it was the ist bill of lading issued to cover a portion of a 


volume shipment, with each other bill in the series indicating its proper place in 
the sequence (2d bill, 8rd bill, etc.) and containing a cross-reference to the bill 
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or bills preceding it, and with the last bill in the series containing the statement 
that it was the final bill of lading issued to cover the remainder of a volume 
shipment. 

In a situation such as that described in the preceding paragraph, the carrier 
knew that the entire quantity of material was tendered as a single volume ship- 
ment, irrespective of the number of bills of lading issued by the shipping installa- 
tion on the particular shipment. The carrier also knew that the defendant was 
asking it to transport the entire quantity as a single volume shipment and subject 
to the applicable volume rate. By accepting the material for transportation under 
such circumstances, the plaintiff impliedly agreed to handle it on the basis thus 
indicated by the defendant in its.tender. Accordingly, the plaintiff is now bound 
by its agreement and is estopped from asserting that such agreement was incon- 
sistent with its own tariff definition of the term “shipment.” It necessarily follows 
that the plaintiff is not entitled to recover on the volume shipment claims which 
arose out of transactions that fitted the factual pattern outlined in the preceding 
paragraph. 


See also B-156463, July 11, 1966, copy enclosed. 

Your claim for $915.14, file U-519X1, relates to a shipment of He- 
lium Cylinders, Full, weighing 20,520 pounds, and manifolding weigh- 
ing 60 pounds from New Brighton, Minnesota, to Edmonton, Alberta, 
Canada, under Government bill of lading No. A-6284173, dated 
July 15, 1969. The destination Canadian carrier, Miller & Brown 
Freight Lines Ltd., assessed and collected charges of $1,830.18 during 
January 1970 for this transportation. In the postpayment audit of this 
bill our Transportation Division determined that the charges should 
be $915.04 based on the truckload rate of $3.68 a 100 pounds applied to 
24,000 pounds minimum weight plus a service charge of $1.58 and a 
warehouse charge of $5. A notice of overcharge (Form 1003), dated 
November 20, 1970, was sent to Miller & Brown requesting refund of 
$915.14. United Buckingham Freight Lines, now part of Ringsby 
United, was the origin carrier and since the Canadian carrier refused 
to refund the overcharge and participating carriers are jointly and 
severally liable for overcharges, the overcharge was recovered by 
setoff from you. 

In support of your protest of this overcharge, and in effect contend- 
ing exclusive use charges were proper, you submitted a bill of lading 
correction notice dated February 14, 1972, which purports to correct 
Government bill of lading A~-6284173 by adding a notation as follows: 

Authorized exclusive use of single truck load by the carrier is mandatory to 

expedite this shipment for “Project BUCKSHOT.” 
You also submitted a copy of a letter dated June 26, 1972, from David 
W. Caine, Head, Industrial Facilities and Transportation Division, 
Office of Naval Research Branch Office, Chicago, Illinois, which states 
in pertinent part: 


Unfortunately, Mr. Brill who was the issuing Transportation officer for the 
original GBL was deceased last December 1971. I have issued the GBL correc- 
tion notice based on his pencilled back-up notations for the shipment which are 
on file. These notes indicated a rate of $3.57 CWT for 24,000 lbs., NW50 B class, 
1 truck load and $4.55 CWT for 5,000 lbs. It was also shown that use of an “exclu- 
sive van” was a requirement of the shipment. The rates indicated are those issued 
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for Government Contracts by the Military Traffic Management and Terminal 
Service (MTMTS), for using DoD Agencies. 


Exclusive use charges on a shipment such as here involved would be 
payable under Tariff 50-B of the Middlewest Motor Freight Bureau 
MF-I.C.C. 387, item 14(2) of which, in part, provides: 

(2) Upon request of the consignor, the carrier will furnish a vehicle * * * 
which will be assigned to, and exclusively used by he carrier for the transporta- 
tion of a shipment. * * * a bill of lading bearing notation indicating that the 
shipper requests such exclusive use must be provided for each shipment. * * *7 

(3) Subject to conditions specified in paragraph (5) hereof, (not here appli- 
cable) a shipment moving under the provisions of this item will be transported 


in the vehicle so assigned, from origin to destination without transfer of lading. 
[Parenthetical matter supplied. ] 


The Interstate Commerce Commission in Guss Blass v. Powell Bros. 
Truck Lines, 53 M.C.C. 603 (1951), citing the well-established prin- 
ciple that the rules in a tariff cannot be waived, held that the omission 
of a required bill of lading endorsement was a defect fatal to the appli- 
cation of transportation charges based on an exclusive use of vehicle 
rule even though exclusive use of vehicle service actually was requested 
and furnished. See also Southern Knitwear Mills, Inc. v. Associated 
Transport, Inc., 9 Fed. Carrier Cases 710 (1953) ; Campbell “66” E'a- 
press, Ine. v. United States, 302 F. 2d 276 (1962), 157 Ct. Cl. 365. In 
these circumstances, the omission of the required bill of lading anno- 
tation, a defect which is not cured by later statements of shippers’ in- 
tention, defeats the claim for charges for exclusive use even if they 
otherwise were properly payable. 45 Comp. Gen. 384. 

Also, for a carrier to be entitled to exclusive use of vehicle charges 
provided by item 14 of Middlewest Motor Freight Bureau Tariff 50-B, 
ME-I.C.C. 516, it is not enough for the carrier to show that the pre- 
mium service was requested on the bill of lading. It is also incumbent 
upon the carrier to prove the Service promised in that item was ren- 
dered. The Court of Claims found that the consignee’s signature ac- 
cepting the goods in good order and condition without exception was 
not sufficient to prove that the service was actually rendered. See 
Pacific Intermountain Express Company v. United States, 167 Ct. 
Cl. 266, 270-271 (1964). 

There is nothing in the present record to show that the involved 
shipment from New Brighton to Edmonton was accorded exclusive 
use of a vehicle without transloading. The bill of lading fails to show 
that seals were applied, and although item 14 does not require that 
the service be expedited, it is clear from the evidence you have fur- 
nished to back up the correction notice that it was mandatory to 
expedite the shipment for “Project BUCKSHOT.” The property was 
delivered to United Buckingham on July 15, 1969, and the desired 
delivery date (DDD) is shown as July 21, 1969, which was Monday. 
The consignee’s certificate shows that the property was delivered on 
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July 23, 1969, 2 days late. The fact that the shipment was interchanged 
with a foreign carrier, Miller & Brown Freight Lines Lid., raises a 
further question as to whether the shipment was accorded the exclusive 
use of a vehicle from origin to destination without transloading. 

In 44 Comp. Gen. 799, 781-782 (1965) we stated : 


The best evidence of the actual performance of authorized exclusive use serv- 
ices is a showing of a clear se#] record on the bill of lading. This can be done by 
proof that a shipment was sealed at origin and that the seals were not broken 
when the shipment arrived at destination. In the absence of a clear seal record 
we consider whatever documentary evidence a carrier cares to submit which 
reasonably establishes that the premium service was furnished. For example, 
satisfactory evidence may take the form of a certification on the bill of lading 
in accordance with administrative regulations issued by the shipping agency, 
or of copies of carrier’s records made contemporaneously with the shipment show- 
ing that no other freight was transported on the truck or trailer in which the 
shipment moved. Also, various other records prepared by carriers in their nor- 
mal business operations might contain sufficient pertinent information to satis- 
factorily establish the performance of the premium service. These records 
include road manifests, trip tickets and reports, dispatch sheets and other docu- 
ments describing the cargo carried on the truck or trailer over the entire route of 
movement. 


Since the evidence clearly shows that the property received by your 
agent, Ed Perry, at Oakland, California, on or about May 28, 1969, 
for transportation to Crane, Indiana, was tendered as a single ship- 
ment and since the bill of lading correction notices are acknowledged 
by the signature of the same agent, Ed Perry, the settlements dated 
June 28, 1972, and October 26, 1972, by our Transportation and Claims 
Division which disallowed your claims for $1,899.92 and $2,090.19 are 
sustained. 

Also, for the reasons shown above, the denial of your claim for 
$915.14 relating to the shipment from New Brighton, Minnesota, to 
Edmonton, Canada, is sustained. 


[ B-176447 J 


Travel Expenses—Military Personnel—Transfers—Leave and 
Temporary Duty En Route 


The fact that an Air Force officer’s orders transferring him from overseas to 
Hancock Field, N.Y., with leave en route were amended to require him to in- 
terrupt his leave and report for temporary duty at Lowry Air Force Base did 
not change the officer’s basic entitlement under his initial orders to travel and 
transportation allowances from the old to the new station, and pursuant to 
paragraph M4207-2d of the Joint Travel Regulations, the officer was reimbursed 
for the travel performed from the old station to the temporary duty station and 
from there to the new station. In addition, the officer having returned to his 
leave place for his own convenience although not entitled to a travel allowance 
incident to the return, may be paid an allowance for travel from the leave place 
to the temporary duty station since subparagraph 2d makes no reference to a 
situation in which the temporary duty was ordered after the arrival of a member 
at his place of leave. 
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To Captain P. J. Malvaso, Department of the Air Force, March 13, 
1973: 


We refer further to your letter dated April 18, 1972, with attach- 
ments, file reference 416CSG/ACF, forwarded here by endorsement of 
June 30, 1972, from the Per Diem, Travel and Transportation Allow- 
ance Committee (Control No. 72-27), requesting an advance decision 
regarding the entitlement of Captain Alonzo M. Allen ITI, 425-82- 
9053, to travel allowances incident to temporary duty performed at 
Lowry Air Force Base, Colorado. 

Special Order No. AB-167, January 13, 1971, Headquarters 388th 
Combat Support Group (PACAF), APO San Francisco, California 
96288, ordered Captain Allen’s permanent change of station to 21st 
Air Division (ADC), Hancock Field, New York 13225. It provided 
that he would proceed on or about March 7, 1971, with a reporting date 
at the new station not later than 40 days after the officer’s arrival in 
the continental United States. Delay en route chargeable as leave was 
authorized provided it not interfere with the specified reporting date. 
Travel by privately owned conveyance was authorized at the option of 
and for the officer’s personal convenience. Ten days traveltime was au- 
thorized and Captain Allen’s leave address was shown as Moorhead, 
Mississippi. 

Special Order No. AB-792, March 30, 1971, 4624th Support Squad- 
ron (ADC), Hancock Field, Syracuse, New York 13225, amended the 
prior order to provide for 37 days’ temporary duty at Lowry Air 
Force Base, Colorado 80230, to attend a supply management staff of- 
ficer course, the class starting on April 7 and graduating on May 11, 
1971. It further provided that Captain Allen would depart from the 
temporary duty station not later than 1 day after graduation. 

The record shows that Captain Allen departed from Karat Air 
Base, Thailand, on March 5, 1971, arrived at Travis Air Force Base, 
California, on the same date and proceeded to Mill Valley, California. 
On March 10, 1971, he left there, arriving at Moorhead, Mississippi, 
later the same day. On April 1, 1971, while at Moorhead, Captain Allen 
received a telegram from the Chief, Career Control Section, Hancock 
Field, informing him of the provisions of Special Order AB-792, 
which amended his original orders, and informing him that a copy of 
it would be forwarded to his temporary duty station. 

Additionally, the message of April 1, 1971, was to the effect that 
Captain Allen had desired that the temporary duty commence en route 
from his leave address “SO AS NOT TO CREATE A HARDSHIP 
ON OFFICER AND SAVE THE GOVT MONEY.” In questioning 
this part of the message, the officer now states that the hardship that 
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he wanted to avoid was driving to Syracuse (his new station) and 
making arrangements to leave his personal items and car there and 
then proceed from there to Lowry (his temporary duty station). He 
further states that he merely asked his sponsor (at Syracuse) if he 
had to come to Syracuse prior to departing on temporary duty and the 
sponsor said he would try to arrange for him to depart from his leave 
address (Moorhead, Mississippi). 

On April 5, 1971, the officer traveled by commercial air carrier to 
Denver, Colorado, and reported at Lowry Air Force Bass. Captain 
Allen completed his course of instruction on May 10, 1971, and the 
next day, via commercial plane, departed from Denver and arrived at 
Greenville, Mississippi. He left there by private automobile on May 14 
and arrived at Hancock Field on May 17, 1971. 

Travel allowances totaling $533.20 (Voucher T-9480, $165.84; 
Voucher T-31578, $364.06; and Voucher T-32956, $3.30) were paid to 
Captain Allen, including mileage allowances computed on tho basis 
of constructive travel from Travis Air Force Base, California, te 
Lowry Air Force Base, Colorado, and from there to Hancock Field, 
New York. The officer has made claim for additional mileage allow- 
ances totaling $166.32, based on his actual travel from Travis Air orce 
Base to Moorhead, Mississippi, then to Lowry Air Force Base, from 
there to Greenville, Mississippi, and then to Hancock Field. 

You say that you have limited Captain Allen’s traveltime and re- 
imbursement to what would have been authorized if he had proceeded 
from his old station, overseas, on temporary duty en route to his new 
station, Hancock Field. In this regard you ask if the Air Force had 
the authority to amend the original orders and, in effect, eliminate 
an existing entitlement that had been partially exercised by Captain 
Allen who had commenced permanent change of station travel pur- 
suant to the original orders. Concerning this question, under the origi- 
nal orders the officer was entitled to travel and transportation allow- 
ances from his overseas duty station to his new duty station at Hancock 
Field, Syracuse. Those orders as amended did not in any way decrease 
that right. The mere fact that the orders as amended required the 
officer to perform temporary duty en route at a location other than his 
leave address did not change his basic entitlement to travel and trans- 
‘portation allowances from the old to the new station. 

Section 404(a) of Title 37, U.S. Code, provides that under regula- 
tions prescribed by the Secretaries concerned, a member of a uniformed 
service is entitled to travel and transportation allowances for travel 
performed under orders upon a permanent change of station, or 
otherwise, or when away from his designated post of duty. 
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Paragraph M6454 of the Joint Travel Regulations provides that 
expenses incurred during periods of travel under orders which do not 
involve public business are not payable by the Government. 

Where a member is ordered to temporary duty while on leave of 
absence and the temporary duty is at a place other than the leave point, 
paragraph M4207-2 of the regulations provides as follows: 

b. Authorized to Resume Leave After Termination of Temporary Duty. Per 
diem allowances are payable for the period of travel from the leave address or 

| place of receipt of orders to the temporary duty station, whichever is shorter, 
and from the temporary duty station to the leave address, and for the period of 
temporary duty, plus transportation in kind or a monetary allowance in lieu, 
thereof between such points as prescribed in par. M4203-3. 

ce. Directed to Return to Permanent Station Upon Completion of Temporary 
Duty. Per diem allowances and transportation in kind or a monetary allowance 
in lieu thereof are payable from the leave address or place of receipt of orders, 
whichever is shorter, to the temporary duty station, and from the temporary 
duty station to the permanent station. Per diem is also payable for the period 
of temporary duty directed at the temporary duty station. 

d. Directed to Proceed to New Permanent Duty Station Upon Completion of 
Temporary Duty. A member will be entitled to the travel and transportation 
allowances prescribed for a change of permanent station from the old permanent 
duty station to the leave address and thence to the temporary duty station and “ 
from the temporary duty station to the new permanent duty station not to exceed 
the allowances payable for the official distance from the old permanent duty 
station to the temporary duty station and from the temporary duty station to 
the new permanent duty station. Per diem is payable for the period of temporary 
duty directed at the temporary duty station. 

After Captain Allen’s arrival at Travis Air Force Base, California, 
on March 5, 1971, he was to report to Hancock Field 40 days later 
(April 14, 1971), the orders providing for 10 days’ traveltime and for 
a delay en route chargeable as ordinary leave providing it did not 
interfere with the specified reporting date. However, amending orders 

| dated March 30, 1971, notice of which Captain Allen received on 
i April 1, 1971, while on leave at Moorhead, Mississippi, ordered him 
to attend a course of instruction at Lowry Air Force Base which 
commenced April 7, and concluded on May 11, 1971. 

In accord with paragraph 14e, AFM 35-22, Captain Allen reverted 
to a duty status as a result of orders requiring temporary duty. These 
t orders made no provision for leave following completion of such duty, 
but did require the officer to depart from Lowry Air Force Base on the 

day after graduation. Since this temporary duty was not to be com- 
pleted until after the date on which his permanent duty orders required 
him to report at Hancock Field, the departure requirement in the 
temporary duty orders appears to indicate that Captain Allen was to 
report to his new permanent duty station upon completion of the 
temporary duty. This is the view expressed in letter dated January 19, 
1972, from the Air Force Accounting and Finance Center, in denying 
the officer’s claim. Moreover, Captain Allen’s right to leave at any 
specific time was subject to the needs of the service. 


ee 
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The fact that his delay en route authorized incident to permanent 
change of station orders was for a 30-day period, and because of 
ordered temporary duty he was unable to have leave for all that time, 
does not provide authority for the resumption of leave after temporary 
duty, in the absence of orders so providing. Moreover, there is nothing 
in the record to indicate that the travel arrangements from Lowry Air 
Force Base to the leave address in Mississippi were other than for 
the personal convenience of the officer. 

In such circumstances, it is not entirely clear as to the extent to which 
the officer’s travel status falls within the purview of subparagraphs 
M4207-2c or 2d, Joint Travel Regulations. Under the literal language 
of subparagraph 2d he was entitled to travel allowances in an amount 
not to exceed his entitlement for the official distance from the old 
permanent station to the temporary duty station and from there to 
the new station. The officer has received payment on that basis. That 
subparagraph, however, does not expressly refer to a situation in which 
the temporary duty was ordered after arrival of the member at the 
place of leave. 

Unlike subparagraph 2c, which provides for travel allowances from 
the place of leave to place of temporary duty and then to the old sta- 
tion when the temporary duty orders are received at the place of leave, 
subparagraph 2d does not provide for travel allowance from the place 
of leave to the place of temporary duty. We understand that such 
provision is presently being revised to correct this inequity. 

In these circumstances, we would not object to payment of travel 
allowances in this case for the additional travel from the place of 
leave to Lowry Air Force Base. 

The voucher and supporting papers are returned herewith, payment 
being authorized on the basis indicated. 


[ B-165632 J 


Subsistence—Per Diem—Temporary Duty—Several Locations 


Since pursuant to Executive Order 11575, December 31, 1970, the States of New 
York, Pennsylvania, Virginia, Maryland, and Florida, were separately declared 
disaster areas on June 23, 1972, West Virginia on July 3, and Ohio on July 15, 
due to the damage caused by Hurricane Agnes, for the purposes of paying tem- 
porary employees of the Small Business Administration the per diem and travel 
expenses authorized by 15 U.S.C. 634(b) (8) in connection with their duties 
relating to providing loans to small business concerns, the tropical storm need 
not be viewed as one disaster and each State therefore constituting a disaster 
area, employees may be reassigned and authorized per diem at the new location 
for a period not to exceed 6 months. 


To William I. Cooper, Small Business Administration, March 14, 
1973: 

Reference is made to your letter of December 15, 1972, requesting 
our decision as to what constitutes a “disaster” for the purposes of 
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per diem and travel expenses as authorized by 15 U.S. Code 634 (b) (8) 
under the circumstances hereinafter described. 

The letter stated that the tropical storm known as “Hurricane 
Agnes” was unprecedented in not only the geographic areas which it 
affected but also the destruction created thereby. Due to the damage 
caused by such hurricane, there were issued declarations (of both 
presidential and nonpresidential origin) which stated that on certain 
dates specified areas in the Eastern United States were considered 
disaster areas. You say that the President, on June 23, 1972, in separate 
declarations, declared the States of New York, Pennsylvania, Virginia, 
Maryland, and Florida disaster areas; on July 3, the State of West 
Virginia; and on July 15, the State of Ohio. You listed the following 
declarations made by the Small Business Administration for the Hur- 
ricane Agnes disaster: 





Declaration 
No. Date Area 
911 6/21/72 Putnam and Bronx Counties, New York (non-presi- 
dential) 
914 6/27/72 New York 9 
915 6/27/72 Florida 
916 6/27/72 Pennsylvania 
Maryland 
Virginia 
918 7/1/72 New Jersey 
(non-presidential) 
921 7/7/72 West Virginia 
922 7/11/72 District of Columbia 


(non-presidential) 


Based upon the foregoing, you stated the problem here involved as 
follows: 


To date, we have held that, for per diem purposes to temporary employees, 
Hurricane Agnes is and was a single disaster regardless of the time of actual 
damage or location; however, such decision limits Agency flexibility in reassign- 
ment of personnel to disaster locations. While we have many disaster locations 
to which temporary personnel working in Hurricane Agnes Disaster Offices for 6 
months may be reassigned, and clearly be entitled to per diem, the needs of the 
service might better be served by reassignments to locations within the Hurricane 
Agnes destruction area. However, the affected personnel cannot afford to work in 
an area where they will not receive the per diem allowance. 


The provision of law in question, 15 U.S.C. 634(b) (8), which was 
derived from section 5(b) (8) of the Small Business Act as added by 
Public Law 85-536, approved July 18, 1958, 72 Stat. 387, provides as 
follows: 


(b) Powers of Administrator. 

In the performance of, and with respect to, the functions, powers, and duties 
vested in him by this chapter the Administrator may— , 

(8) pay the transportation expenses and per diem in lieu of subsistence 
expenses, in accordance with the Travel Expense Act of 1949, for travel of any 
person employed by the Administration to render temporary services not in 
excess of six months in connection with any disaster referred to in section 636 (b) 
of this title from place of appointment to, and while at, the disaster area and any 
other temporary posts of duty and return upon completion of the assignment * * * 
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Although loans are authorized to be processed for various purposes 
by the Small Business Administration pursuant to 15 U.S.C. 636(b), 
reference to the word “disaster” was only made in subsection 636 (b) (2) 
which provided in pertinent part as follows: 

(2) to make such loans * * * to any small business concern located in an area 
affected by a disaster, if the administration determines that the concern has 


suffered a substantial economic injury as a result of such disaster and if such 


disaster constitutes— 
(A) a major disaster, as determined by the President under sections 1855 to 


1855g of Title 42, or 
(B) a natural disaster, as determined by the Secretary of Agriculture pursuant 
to section 1961 of Title 7 ; 


Since Hurricane Agnes is the basis of your question, we are here 
concerned only with subsection 636 (b) (2) (A), supra, a major disaster 
as determined by the President under 42 U.S.C. 1855-1855¢. It is noted 
that Public Law 91-606, approved December 31, 1970, repealed 42 
U.S.C. 1855-1855g. The substance of such sections was however incor- 
porated by reference by section 301(1) of the 1970 act and now appears 
in 42 U.S.C. 4401 et seg. , 

42 U.S.C. 4402 defines “major disaster” as follows: 


§ 4402. Definitions, ® 


As used in this chapter—(1) “major disaster” means any hurricane, tornado, 
storm, flood, high water, wind-driven water, tidal wave, earthquake, drought, fire, 
or other catastrophe in any part of the United States, which, in the determination 
of the President, is or threatens to be of sufficient severity and magnitude to 
warrant disaster assistance by the Federal Government to supplement the efforts 
and available resources of States, local governments, and relief organizations in 
alleviating the damge, loss, hardship, or suffering caused thereby, and with 
respect to which the Governor of any State in which such catastrophe occurs or 
threatens to occur certifies the need for Federal disaster assistance under this 
chapter and gives assurance of the expenditure of a reasonable amount of the 
funds of such State, its local governments, or other agencies for alleviating the 
damage, loss, hardship or suffering resulting from such catastrophe * * *. 


The authority to declare a major disaster is reserved to the Presi- 
dent. See section 1(a) of Executive Order 11575, December 31, 1970. 
Since, as indicated above, the only reference to “disaster” in 15 U.S.C. 
636(b) related to a major disaster declared by the President, we may 
only here consider for the purposes of your submission the Presiden- 
tial declarations of disaster. 

There is nothing in the legislative history of the Small Business Act 
as revised by Public Law 85-536, pertinent to determination of the 
question you have raised, i.e., whether for the purposes of the 6-month 
limitation on the payment of per diem for temporary employees as 
contained in section 5(b) (8) of that act, Hurricane Agnes must be 
viewed as one disaster. However, as pointed out in our decision 
B-165632, January 6, 1969, statutory authority to pay travel costs and 
per diem to the temporary employees in question was required under 
the rules that the place at which a temporary employee is expected to 
perform the greater part of his duties must be considered his head- 
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quarters at which no per diem is payable, and that travel expenses to 
the employee’s first duty station are a personal expense. Where, as in 
the case of Hurricane Agnes, extensive damage occurred in several of 
the States, and each such State was declared by the President as a 
disaster area, it is our view that each such State may be considered as 
a “disaster” for the purposes of section 5(b) (8), codified as 15 U.S.C. 
634(b) (8). Therefore, should it be determined necessary to reassign 
an employee to another State which has been declared by the President 
as a disaster area in connection with Hurricane Agnes damages, no 
objection would be raised by our Office to the payment of per diem for 
not to exceed 6 months at the new location. 

Your question is answered accordingly. 


[ B-176934 J 


Compensation—Overtime—Standby, Etc., Time—Home as Duty 
Station 


A wage board employee serving as Duty Security Officer in a standby status at 
or near his residence located in Government quarters that required him to per- 
form occasional inspection tours of short duration after regular duty hours— 
standby duty he alternately shares with two other employees and which does 
not limit his normal activities—is not entitled to the overtime prescribed by 
5 U.S.C. 5544(a) and implementing regulations, which provide that when an 
employee is required to remain at or within the confines of his duty station in 
excess of 8 hours in ‘a standby or on-call status he is entitled to overtime only 
for duty hours, exclusive of eating and sleeping time, in excess of 40 hours a week, 
since the employee was not confined to his post of duty, notwithstanding he 
resided in Government quarters, nor does the time he spent in a standby status 
constitute “hours of work.” 


Compensation—Removals, Suspensions, Etc.—Deductions From 
Back Pay—Outside Earnings 


An employee prematurely retired from Government service who is awarded back 
pay pursuant to 5 U.S.C. 5596 for the erroneous separation upon restoration to 
duty, but the administrative office failed to deduct from the payment the amount 
attributable to the employee’s outside employment, is not entitled to waiver of 
the overpayment since collection of the overpayment would not be against equity 
and good conscience as the employee was aware that he was responsible to repay 
the amount of his outside earnings during the period of erroneous separation, 
and collection would not be against the best interests of the United States, the 
criteria peenens in 5 U.S.C. 5584 for the waiver of erroneous administrative 
payments. 


To Hugh J. Hyde, March 19, 1973: 

We refer to your letter received December 12, 1972, regarding your 
claim for overtime compensation for time spent in a standby status 
which was disallowed by our Transportation and Claims Division’s 
Settlement Certificate dated November 14, 1972, and to your request 
for waiver of an erroneous overpayment of compensation in the amount 
of $5,600. 

Your claim for additional overtime compensation arises in connec- 
tion with your performance of the duties of the Duty Security Officer 
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(DSO) at the Naval Ship Research and Development Center, Acoustic 
Research Detachment, Bayview, Idaho, during off-duty hours. You 
have received overtime compensation in consideration for the actual 
work performed as DSO. You were not, however, compensated for the 
remainder of the period that you were confined to the facility as DSO 
inasmuch as your residence, Government quarters, was at the facility 
and you were able to perform such duty at and near your residence. 

Subsection 5544(a) of Title 5 of the U.S. Code, which is applicable, 
authorizes compensation for time spent in a standby status as follows: 


§ 5544. Wage-board overtime and Sunday rates ; computation 


(a) An employee whose basic rate of pay is fixed and adjusted from time to 
time in accordance with prevailing rates by a wage board or similar administra- 
tive authority serving the same purpose is entitled to overtime pay for overtime 
work in excess of 8 hours a day or 40 hours a week. However, an employee sub- 
ject to this subsection who regularly is required to remain at or within the con- 
fines of his post of duty in excess of 8 hours a day in a standby or on-call status 
is entitled to overtime pay only : for hours of duty, exclusive of eating and sleeping 
time, in excess of 40 a week. 


Subchapter S8-4b(2) of Federal Personnel Manual (FPM) Supple- 
ment 532-1, Coordinated Federal Wage System, further provides: 


(2) Standby and oncall duty. A wage employee who is regularly required to 
remain at or within the confines of his post of duty in excess of eight hours a 
day in a standby or an oncall status is entitled to overtime pay only for hours 
of duty, exclusive of eating and sleeping time, in excess of 40 a week. (For call- 
back overtime work, see S8—4b(8).) 


The Department of the Navy’s regulation, Civilian Manpower Man- 
agement Instruction (CMMI) 610.S1-A, applicable to General Sched- 
ule and Wage employees, affords the following explanation of “standby 
or on-call status :” 


Standby time consists of periods in which an employee is officially ordered to 
remain at or within the confines of his station, not performing actual work but 
holding himself in readiness to perform actual work when the need arises or 
when called. * * * The word “station” as used in this paragraph has the fol- 
lowing meaning: 

(a) The employee’s regular duty station. 

(b) Quarters provided by the Government expressly for the use of personnel 
—_ are required to stand by in readiness to perform actual work as the need 
arises. 

(c) The employee’s living quarters, whether within or outside the activity, 
when authorized by local command in accordance with such controls as may be 
imposed by the official in charge of the appropriate headquarters organization. 

(d) Aboard vessels when making trial trips as described in (5) below. 


By that regulation the definition of the phrase “at or within the 
confines of his station [or post of duty]” contained in FPM Supp. 
990-2, Book 550, subchapter S1-6(c) (b) implementing 5 U.S.C. 5545 
applicable to General Schedule employees, is made applicable to wage 
board employees. Subchapter S1-6(c) (b) explains the circumstances 
in which an employee may be regarded as within the confines of his 
station or post of duty as follows: 
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(b) The words at, or within the confines of, his station, in section 550.141 
mean one of the following : 

(1) At an employee’s regular duty station. 

(2) In quarters provided by an agency, which are not the employee’s ordinary 
living quarters, and which are specifically provided for use of personnel re- 
quired to stand by in readiness to perform actual work when the need arises 
or when called. 


(3) In an employee’s living quarters, when designated by the agency as his 
duty station and when his whereabouts is narrowly limited and his activities 
are substantially restricted. This condition exists only during periods when an 
employee is required to remain at his quarters and is required to hold himself 
in a state of readiness to answer calls for his services. This limitation on an 
employee’s whereabouts and activities is distinguished from the limitation 
placed on an employee who is subject to call outside his tour of duty but may 
leave his quarters provided he arranges for someone else to respond to calls or 
leaves a telephone number by which he can be reached should his services be 
required. 


The fact that an employee’s residence or living quarters may be located 
upon a Government installaticn does rot serve to take his situation 
outside the scope of the above regulations. See B-153666, August 11, 
1964; B-167742, September 9, 1969; B-176924, December 15, 1972, 
copies enclosed. 

In the case of Armour and Co. v. Wantock, 323 U.S. 126, 133 (1944) 
where, in determining what constituted “work,” the Supreme Court 
used the criterion of whether the time in question was spent “pre- 
dominantly for the employer’s benefit or for the employee’s” and stated 
that this was “dependent upon all the circumstances of the case.” In 
Rapp v. United States, 167 Ct. Cl. 852 (1964) and Moss v. United 
States, 173 Ct. Cl. 1169 (1965), the Court of Claims considered the 
overtime claims of employees who performed standby duty at their 
homes, outside of regular duty hours and in excess of their regular 40- 
hour workweeks. In each case the employee was required to be within 
hearing distance of his home telephone in order to receive calls and 
take appropriate action. In each of those cases the court held that where 
an employee is allowed to stand by in his own home with no duties to 
perform for his employer except to be available to answer the tele- 
phone, the time spent in such standby status does not amount to “hours 
of work” within the meaning of 5 U.S.C. 5542, relating to overtime 
compensation for other than wage board employees. We note that the 
above cases did not involve statutory language such as contained in 
5 U.S.C. 5544(a). However, we believe such wording was merely added 
to express the various court holdings to the effect that while overtime 
compensation was payable for standby time within the confines of an 
employee’s official station it was not payable for eating and sleeping 
time occurring during the period of such standby duty. Accordingly, 
the provisions of 5 U.S.C. 5544(a) and the Navy’s implementing reg- 
ulations, CMMI 610.S1—A should be similarly interpreted. See Detling 
v. United States, 193 Ct. Cl. 125 (1970). 
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Regarding the DSO function, the Department of the Navy reports as 
follows: 


8. To accommodate the safety and security needs of the station, a determina- 
tion was made some years ago to establish a Duty Security Officer (DSO) func- 
tion. This basically involves a Detachment employee being responsible on a 
rotating shift, for the security/safety aspects of the station during non-duty 
hours. In the past few years, three civilian employees of the Detachment have 
been involved in this assignment, including Mr. Hyde. (Prior to that time, two 
civilian employees and the military Officer in Charge shared the rotation.) These 
three employees reside in government quarters located within the confines of the 
Bayview facility. The DSO assignment is not made a condition of employment 
for these individuals but is a requirement if they wish to reside in the facility’s 
government quarters. Rent is paid for these quarters in an amount determined 
by the Naval Facilities Engineering Command. In addition to their standard 
40 hour workweek in performance of regularly assigned duties, the three em- 
ployees serve as “Duty Security Officer” for the facility. Hach employee serves 
in this capacity every third day and every third weekend, with each duty watch 
beginning at 1530 one day and ending at 0700 the following day. Each employee 
was originally credited with two hours of overtime pay per each duty assignment 
with this amount changed to three hours a few years ago. 

4, * * * When the employee is assigned this duty, he makes two inspection 
trips of the facility on workdays; one at the completion of the normal workday 
and another between 8:00 PM and midnight. The exact time of the evening tour 
is arbitrary and made at the discretion of the employee. On weekends and holi- 
days, the employee assigned makes one additional inspection trip at approxi- 
mately 8:00 AM. Each inspection takes approximately twenty minutes to 
accomplish. In addition to the station inspections, the DSO has the responsibility 
of responding to local community emergency situations including utilizing the 
Detachment’s station wagon for emergency ambulance service, participating in 
firefighting activities, and assisting in rescues of drownings in the lake. Such 
emergencies are estimated to occur approximately six to eight times a year. 
Except for these inspection trips and emergencies, the employee is free to remain 
in his quarters or other areas of the station and to resume his normal activities. 


The Navy is of the opinion that while performing the DSO function 
your whereabouts were not narrowly limited nor were your activities 
substantially restricted. They concluded that since your living quar- 
ters were not designated as your duty station, you were not in a 
standby or on-call status within the confines of your post of duty as 
defined in the above-quoted regulations. They regard as particularly 
persuasive the facts that you and other employees had been relatively 
free to exchange assignments and that, except for actual inspection 
tours for which you received overtime compensation, you were free to 
pursue personal activities provided that you remain on the base and 
within hearing distance of an outside speaker system. 

Although Station Order 1-71, describing the functions of the DSO, 
provides that “no exchange or relief from duty will be permitted with- 
out prior approval from the Officer in Charge,” the Navy states that in 
practice“arrangements have been considerably more flexible. They 
explain : 

In the past and at present, a schedule is posted listing the person assigned for 
each shift. The employees in general have been free to exchange assignment dates 
among themselves without necessity for formal approval by the Officer in Charge ; 


although the complete degree of freedom in this regard has varied with the 
Yespective Officer in Oharge. An analysis of the Detachment’s pay records for 
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the past year by the Naval Supply Center, Puget Sound was conducted which 
demonstrates trading of assignments between the three individuals involved; 
i.e, there are some irregularities in the regular, every third day, pattern. Em- 
ployees involved are also free to leave the station during their duty watch assign- 
ment if they can arrange for someone else to take their place. While firm dates 
or times that this has occurred cannot be established at this time, Center per- 
sonnel utilizing the Detachment are confident that such trade-offs, both for the 
entire tour or a portion thereof, have been made. 

Weare advised by the officer currently in charge that employees may 
exchange assignments only with his permission, and that actual prac- 
tice in this regard has varied in accordance with the policy of the 
officer then in charge. It does appear that practical considerations may 
somewhat restrict the freedom with which assignments may be 
changed and certainly there have been instances in which another 
employee has been unavailable to relieve the employee serving as DSO. 
This lack of flexibility is not critical however. We note that in Moss v. 
United States, supra, the Court concluded that time spent by a duty 
officer in his home where he was required to be within hearing distance 
of his home phone, but was otherwise free to eat, sleep, read and enter- 
tain friends, was spent predominantly for his own rather than his 
employer’s benefit, even though the plaintiff in that case apparently 
was not free to leave his residence upon diverting incoming calls to his 
supervisor. We point out that in that case the employee’s freedom of 
movement appears to have been considerably more restricted than in 
your situation. We understand in this connection that your residence 
was equipped with a system of three alarm bells and a short wave 
radio and that both systems are connected with a loud speaker, per- 
mitting you to pursue your personal activities outside of your home 
but within the geographical area of the base. 

We note your statement and that of Mr. Greenfield, formerly the 
Officer in Charge, that you were required to live in Government quar- 
ters as a condition of your employment. You further state that for 
the past 12 years you have owned a home in Bayview where you would 
have preferred to have lived. The record is not entirely clear in this 
regard, but in any event, such is not determinative of your claim. 

In B-176924, December 15, 1972, copy enclosed, we held that an 
employee was not entitled to overtime compensation for standby duty 
performed at his residence notwithstanding that he resided in Govern- 
ment quarters which he was required to occupy as a condition of his 
employment. This conclusion is equally applicable in your case. 

In view of the above, we cannot conclude that the Navy’s determina- 
tion that your whereabouts were not narrowly limited and that your 
activities were not substantially restricted was incorrect, or that their 
failure to designate your residence as your duty station was improper. 
In the absence of any showing that you received a substantial number 
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of calls or alarms which would militate toward a contrary conclusion, 
we are unable to find that the time spent by you or other employees 
while serving as DSO was spent predominantly for the Navy’s benefit. 
See B-141846, November 7, 1966; B—143982, February 16, 1968; B- 
160306, December 14, 1966; B-160475, January 27, 1967, copies en- 
closed. The determination by our Claims Division is therefore affirmed, 

Your request for waiver of an erroneous overpayment of compensa- 
tion in the amount of $5,600 arises in connection with your premature 
retirement from Government service. We are advised that due to an 
administrative error you were separated on September 26, 1971, prior 
to having attained the 30 years of service required for optional retire- 
ment. This error was discovered by the Civil Service Commission in 
December of 1971, and on January 17, 1972, you were restored to the 
rolls to complete the necessary service requirement. At that time you 
were apparently awarded back pay in the amount of $5,517.52, cover- 
ing the period of your erroneous separation, from which the disbursing 
officer failed to deduct the amounts earned by you attributable to your 
employment during that same period. The record indicates you were 
employed as a consultant with the Naval Ship Research and Develop- 
ment Center, Acoustic Research Detachment, Bayview, Idaho, during 
the period of your erroneous separation. 

This Office has held that in certain situations where an employee is 
separated, voluntarily or involuntarily, under a misapprehension re- 
garding his eligibility for a retirement annuity and subsequently rein- 
stated that he is entitled to back pay in accordance with 5 U.S.C. 5596 
for the period of his separation. 32 Comp. Gen. 449 (1953). 

Pursuant to 5 U.S.C. 5596(b) (1) an employee is entitled to back 
pay “less any amounts earned by him through other employment 
during that period.” Under the above-cited provision of law the dis- 
bursing officer was required to deduct the amount of your earnings 
as a consultant from the amount of back pay to which you were other- 
wise entitled for the period of your separation. This requirement 
extends to all outside earnings regardless of source. Amounts which 
you received as a result of his failure to do so constitute an erroneous 
payment of pay. 

The standards for waiver of claims arising out of an erroneous over- 
payment of pay are found in 4 CFR 91-93, which implements 5 U.S.C. 
5584 as amended by Public Law 92-453. Section 91.5 provides in part 
that such claims may be waived in whole or in part when: 


(b) Collection action under the claim would be against equity and good con- 
science and not in the best interests of the United States. Generally these criteria 
will be met by a finding that the erroneous payment of pay or allowances occurred 
through administrative error and that there is no indication of fraud, misrepre- 
sentation, fault, or lack of good faith on the part of the employees * * *. Any 
significant unexplained increase in pay: or allowances which would require 
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a reasonable person to make inquiry concerning the correctness of his pay or 
allowances, ordinarily would preclude a waiver when the employee or member 
fails to bring the matter to the attention of appropriate officials. Waiver of 
overpayments of pay and allowances under this standard necessarily must depend 
upon the facts existing in the particular case. * * *. 


The record shows that by action dated January 17, 1972, you were 
retroactively reinstated with back pay in the amount of $5,517.32 
covering the period September 27, 1971, through January 22, 1972. 
In your letter of January 25, 1972, you stated that it was your under- 
standing that you had to repay the amount of your actual earnings 
during the period of your erroneous separation, and requested a letter 
to that effect for income tax purposes. Since you were aware of your 
liability in the matter at the time the back pay was paid, which pay- 
ment was erroneous to the extent no deductions were made for outside 
earnings, it cannot be said that collection action would be against 
equity and good conscience and not in the best interests of the United 
States. Your request for waiver of the claim is therefore denied. 


[ B-177412 J 


Contracts—Negotiation—Requests for Proposals—Lost 


Although the failure to inquire why the incumbent contractor furnishing security 
watchman services, whose proposal was administratively lost, had not sub- 
mitted a proposal was not sound procurement practice, the contract negotiated 
pursuant to section 1-3.210 of the Federal Procurement Regulations (FPR) 
on the basis of a determination and findings (D&F) that it was impracticable 
to secure competition because only three sources had top security clearance need 
not be terminated for that reason as the lost proposal could only be established 
by self-serving statements. However, termination of the award nevertheless is 
recommended in view of the fact negotiation procedures were used to convert 
the successful contractor’s secret clearance to top secret, and the D&F did 
not satisfy the criteria in FPR section 1-3.305(b), but rather prequalified the 
three firms thus restricting competition. Any resolicitation should consider 
using formal advertising and should treat top security clearance as a matter 
of bidder responsibility. 


General Accounting Office—Recommendations—Implementation 


When a United States General Accounting Office decision contains a recom- 
mendation for corrective action, copies of the decision are transmitted to the 
congressional committees named in section 232 of the Legislative Reorganization 
Act of 1970, and the contracting agency’s attention is directed to section 236 
of the act which requires the agency to submit written statements of the action 
to be taken on the recommendation to the House and Senate Committees on 
Government Operations not later than 60 days after the date of the decision, 
and to the Committees on Appropriations in connection with the first request 
a eee made by the agency more than 60 days after the date of the 
ecision. 


To the Acting Administrator, General Services Administration, 
March 20, 1973: 


The views of the General Services Administration (GSA) on the 
protest of Sullivan Security Service, Inc. (Sullivan), against the 
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award of a contract to the Ensec Corporation (Ensec) under request 
for proposals (RFP) GS-03B-17977 (Neg), issued by Region 3 of 
the Public Buildings Service, were transmitted to our Office by reports 
dated December 15, 1972, and February 12, 1973, from the General 
Counsel and Acting Chief Counsel, respectively. 

This RFP for security watchman services was negotiated pursuant 
to the authority of section 302(c) (10) of the Federal Property and 
Administrative Services Act of 1949, 41 U.S. Code 252(c) (10), im- 
plemented by section 1-3.210 of the Federal Procurement Regulations 
(FPR), because it was impracticable to secure competition. The deter- 
mination and findings (D&F) provided: 


FINDINGS 


In accordance with the requirements of Section 302(c)(10) of the Federal 
Property and Administrative Services Act of 1949, as amended, I make the fol- 
lowing findings : 


1. The Federal Aviation Administration, through our West Maryland Field 
Office, has requested that security guard services at the FAA Records Center, 
Martinsburg, West Virginia, be continued for another year. 

2. It is a requirement of the specifications and FAA that the contractor’s per- 
sonnel have Top Secret Clearances. 

3. Only 3 firms are known to have Top Secret Clearances. They are as follows: 


Sullivan Security Agency, Inc., Martinsburg, WV 
Federal Services, Inc., Washington, DC 
Ensec Services Corporation, Timonium, MD. 


DETERMINATION 


Based on the foregoing findings, I hereby determine within the meaning of 
Section 302(c) (10) of the Federal Property and Administrative Services Act 
of 1949, as amended, that: “It is impracticable to secure competition for the re- 
quired services,” and I do hereby authorize negotiation with the firms men- 
tioned above. 


The initial solicitation for these services was issued July 7, 1972, 
and offers received by July 17, 1972. Before award could be made, new 
wage rate determinations were issued by the Department of Labor. 
Consequently, that RFP was canceled and this solicitation was issued 
on October 2, 1972, incorporating the new wage rates. Offers were 
required to be submitted to the bid receiving office, Region 3, room 
7065B, by close of business October 18, 1972. 

The record shows that Ensec’s proposal was the only one received 
by the required time. On October 27, 1972, a notice of award was 
mailed to Ensec. Since Sullivan had not received any notice concerning 
award, it telephoned the contracting officer on November 2, 1972, for 
information concerning its proposal. It is reported by the contracting 
officer that this was his first indication that Sullivan had submitted a 
proposal. An investigation established that Sullivan sent a certified 
letter (No. 730719), apparently addressed as indicated in the RFP, 
which was received and signed for in the GSA mailroom at approx- 
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imately 3:20 p.m. on October 11, 1972. The course of the letter was 
traced by the mailroom employee who signed for it as follows: 

When a letter is received in the Mail Room marked “Certified” I sign for it. 
If the letter reflects a bid, it is sent to the Bid Room on the First Floor of the 
ROB. The letter is not logged into the Mail Room log but is logged in at the 
Bid Room upon receipt there. If the letter is not accepted in the Bid Room, it 
is delivered to Room 7065. In this case, the Certified Bid No. 730719 was sent 
to the Bid Room, but since it was not logged into the log book there it was 
delivered to Room 7065, as reflected in our log, a copy of which is attached hereto. 


The person delivering a Certified Bid to Room 7065 is not required to have the 
addressee sign upon receipt thereof. 


Certified Bid No. 730719 was handled in the regular manner as set forth above. 
I have no knowledge of what happened after delivery to Room 7065. 


To date, the lost letter has not been located. 

It is Sullivan’s contention that since its proposal was received timely 
by GSA, Sullivan should not be denied the opportunity to compete 
for the award because GSA was negligent in handling the proposal. 
The General Counsel concludes, in this regard, that since the proposal 
is lost and the only means of establishing its contents would be on the 
basis of Sullivan’s self-serving statements after Ensec’s prices have 
been exposed, no basis exists to cancel the award. 

We concur with the General Counsel’s conclusion so far as it relates 
to the lost proposal. 

Sullivan has been the incumbent contractor for the past 5 consecu- 
tive years. Moreover, Sullivan extended its contract at the request of 
the procurement officer on a monthly basis from June 1972 through 
February 1973. Commencing in September 1972, Sullivan requested 
and received increased hourly wage rates from $2.65 to $3. Moreover, 
on October 10, 1972, one of Sullivan’s officers telephoned the con- 
tracting officer to query him concerning the minimum man-hour re- 
quirements and also informed him that.Sullivan’s proposal under the 
instant RFP was being mailed that same day. 

Our consideration of the circumstances surrounding Sullivan’s 
aborted attempt to compete for this award leads us to conclude that 
since the contracting officer knew from the beginning of Sullivan’s on- 
going interest and that the field of potential competitors was limited 
to three sources, including Sullivan, sound procurement practice should 
have prompted an inquiry to determine whether Sullivan had sub- 
mitted a proposal. While we do not believe that these circumstances 
themselves warrant our Office to recommend termination of the con- 
tract awarded Ensec, for the following reasons, we do make such a 
recommendation. 

The findings supporting the determination to negotiate this pro- 
curement state that it is a requirement that the contractor have a top 
secret clearance and that only the three listed firms are known to 
possess the requisite clearance. On this basis, the contracting officer 


522-985 O - 74 - 40 
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determined that negotiation was necessary because it was imprac- 
ticable to obtain competition. In this regard, FPR 1-3.305(b) pro- 
vides : 

Each determination and findings required * * * shall be signed by the official 
making the determination and findings and shall set out enough facts and cir- 
cumstances to clearly justify the specific determination made. Each determi- 
nation and findings required to negotiate either an individual contract or a class 
of contracts under §§ * * * 1-3.210 * * * shall set forth enough facts and cir- 


cumstances to clearly and convincingly establish that the use of formal adver- 
tising would not have been feasible or practicable. 


We note that, contrary to the D&F, Ensec did not have the requisite 
top secret clearance, but held only a secret clearance. In a supplemen- 
tary report of February 9, 1973, the contracting officer proferred the 
following: 

Basis for c(10) negotiation was due to the security requirements for the con- 
tract. It was felt that it was necessary to solicit offers only from firms who held 
a secret clearance, which could readily be converted to a top secret. We did not 


restrict the offers to companies who already possessed a top secret clearance, be- 
cause it was felt this would too stringently restrict the possible offerors. 


The inconsistency between the D&F and the above statement concern- 
ing the need to utilize negotiation procedures because of security re- 
quirements is apparent. In either event (secret or top secret clearance), 
we do not believe that the findings satisfy the criteria established in 
FPR 1-3.305(b). Moreover, we do not think that the use of neogtiation 
is justified to facilitate the conversion of a secret clearance to top secret 
when procedures are available to GSA under DOD Industrial Security 
Regulation, DOD Directive No. 5220.22-R, for the issuance of an in- 
terim top secret clearance. See section 2-102b. We are informed that 
Ensec’s conversion to top secret took 80 days, which necessitated the 
continued extension of Sullivan’s contract from November 1972 
through February 1973. 

In our view, the D&F is, in effect, a prequalification of only three 
firms and, as such, is inconsistent with FPR 1-3.101(c) which requires 
the solicitation of proposals from the maximum number of qualified 
sources consistent with the nature and requirements of the services to 
be rendered. 52 Comp. Gen. 593 (1973). While only three firms were 
“known” to the contracting officer to possess top secret clearance, there 
is no indication that any attempt was made to establish the existence of 
any others. Apparently due to this supposed lack of qualified sources, 
the solicitation was not synopsized in the Commerce Business Daily in 
accordance with FPR 1-3.103. Moreover, we have held that conclu- 
sions or the opinions of contracting officers on the availability of quali- 
fied offerors may not be accepted as controlling prior to solicitation of 
offerors. 41 Comp. Gen. 484, 490 (1962). Further, we note that the RFP 
is devoid of any indication of the level of security clearance required 
of .a proposed contractor’s employees to perform the work. 
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In view of the above, we are not persuaded that the use of formal 
advertising was either impracticable or unfeasible. In reaching this 
conclusion we are not unmindful of the need for a top secret clearance 
and we have held in this regard that such a requirement is a matter to 
be considered in determining the responsibility of a bidder. B~173627, 
February 10, 1972; 51 Comp. Gen. 168 (1971) and cases cited therein. 
The critical time for meeting the security (responsibility) requirement 
is the time set for commencement of performance, plus any necessary 
leadtime. 

Under the circumstances, we believe the prequalification of sources 
on the limited basis of the contracting officer’s knowledge constitutes 
an undue restriction on the competition contemplated by FPR 1-3.101 
(c). Therefore, we recommend the award to Ensec be terminated for 
the convenience of the Government. In this connection, since the pro- 
curement was handled substantially as if it had been formally adver- 
tised, we recommend that consideration be given to using formal adver- 
tising for any resolicitation. 

As this decision contains a recommendation for corrective action to 
be taken, it is being transmitted by letters of today to the congressional 
committees named in section 232 of the Legislative Reorganization Act 
of 1970, Public Law 91-510, 31 U.S.C. 1172. In view thereof, your at- 
tention is directed to section 236 of the act, 31 U.S.C. 1176, which re- 
quires that you submit written statements of the action to be taken with 
respect to the recommendation. The statements are to be sent to the 
House and Senate Committees on Government Operations not later 
than 60 days after the date of this letter and to the Committees on Ap- 
propriations in connection with the first request for appropriations 
made by your agency more than 60 days after the date of this letter. 

We would appreciate advice of whatever action is taken on our 
recommendation. 


[ B-156550 J 


District of Columbia—Firemen and Policemen—Compensation— 
Longevity Increases—Basic Compensation Purposes 


The longevity step increases provided by section 110 of the District of Columbia 
Police and Firemen’s Salary Act Amendment of 1972 may be considered an ele- 
ment of basic compensation in computing overtime and holiday pay since the act 
provides longevity pay shall be paid in the same manner as basic compensation 
except that it shall not be subject to deduction and withholding for retirement 
and insurance and shall not be considered salary for the purpose of computing 
annuities, and although the legislative history of the act makes no reference to 
including longevity compensation increases as part of basic compensation in com- 
puting overtime and holiday payments, in view of the fact that prior to the 1972 
act longevity rates were scheduled rates of pay, any intent to exclude longevity 
compensation from basic compensation for all purposes should have been reflectéd 
in the legislative history of the act. 
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To the Commissioner of the District of Columbia, March 21, 1973: 


Reference is made to your letter of January 11, 1973, requesting an 
expression of our views with regard to the calculation of overtime and 
holiday pay for policemen and firemen in the District of Columbia. 
Specifically, the question you raise is whether the longevity pay in- 
creases provided by section 4-832, of the District of Columbia Code as 
amended by section 110 of the District of Columbia Police and Fire- 
men’s Salary Act Amendment of 1972, Public Law 92-410, 86 Stat. 638, 
approved August 29, 1972, should be applied in the computation of the 
rate of overtime and holiday pay authorized in D.C. Code sections 
4-904 and 4-807, respectively. 

You indicate that the bill originally proposed by the District of 
Columbia provided that longevity pay would be base pay for purposes 
of computing retirement and life insurance withholdings. Under such 
a provision you believe that longevity pay would have been part of 
base pay for purposes of computing overtime and holiday pay. The 
bill passed by the House of Representatives, however, excluded lon- 
gevity pay from withholdings for retirement and life insurance. Al- 
though the Senate amended the bill to incorporate the wording similar 
to that suggested by the District of Columbia the House provisions 
were adopted in conference and became part of the act. 

The amendment adopted concerning longevity step increases is in 
pertinent part: 

(a) (1) In recognition of long and faithful service, each officer and member 
in the active service on or after the effective date of the District of Columbia 
Police and Firemen’s Salary Act Amendments of 1972 shall receive per annum, 
in addition to the rate of basic compensation prescribed in the salary schedule 


contained in [D.C. Code, section 4-823 as amended] an amount computed in 
accordance with the following table: 


* * * & * * * 


(3) * * * Such compensation shall be paid in the same manner as the basic 
compensation to which such officer or member is entitled, except that it shall not 
be subject to deduction and withholding for retirement and insurance, and shall 
not be considered as salary for the purpose of computing annuities * * *. 


Although that provision indicates that longevity pay will be in addi- 
tion to the basic rate of compensation prescribed, it also provides that 
longevity pay will be paid in the same manner as basic compensation 
except that it will not be subject to deduction and withholding for 
retirement and insurance and will not be considered salary for the 
purpose of computing annuities. The legislative history of Public Law 
92-410 indicates that the purpose of excluding longevity pay from 
retirement was to discourage a police officer from retiring immediately 
and receiving the benefit of a longevity increase in the computation 
of his annuity. Apparently, it was felt that an increase in life insurance 
which continues after retirement should be treated in the same manner. 
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We could find no mention in such history as to the inclusion of the 
longevity increases as a part of basic compensation in computing over- 
time and holiday payments. 

The authorization of longevity pay is similar to the authorizations 
for pay in excess of the scheduled salary rates for members performing 
duties as helicopter pilots, those assigned to render explosive devices 
ineffective and to technicians, dog handlers and detective sergeants. 
We were informally advised that all of those additional amounts are 
considered part of the basic compensation of those members who are 
entitled to receive them although they are also paid “in addition to” 
the scheduled rate applicable. See page 8 of Senate Report No. 92-994. 
We note further that longevity rates authorized prior to the enactment 
of Public Law 92-410 were scheduled rates of pay and as such were 
part of the members’ basic compensation for all purposes. If in chang- 
ing the method of paying members for long service it was intended to 
exclude such pay from basic compensation for all purposes, we would 
expect to see an expression of such intent in the legislative history. 

In view of the above we believe it reasonable to view longevity pay 
as one of the elements of basic compensation except for those purposes 
for which the act provides that it will not be considered basic 
compensation. 

The question presented is answered accordingly. 


{ B-162852 J 


Pay—Retired—Re-Retirement—Recomputation of Retired Pay— 
Extraordinary Heroism Award 


An enlisted member of the uniformed services who subsequent to retirement under 
10 U.S.C. 3914 is recalled to active duty, incurs a 60 percent disability, is awarded 
a 10 percent increase in retired pay based on the award of the Soldier’s Medal, and 
is entitled to recompute his retired pay under 10 U.S.C. 1402, may not be paid the 
10 percent increase upon re-retirement, even though under 10 U.S.C. 3914 he would 
have been entitled pursuant to Formula C, 10 U.S.C. 3991, to an increase for 
extraordinary heroism in line of duty prior to retirement, as the member’s 
entitlement to retired pay upon re-retirement is under 10 U.S.C. 1402, which 
permits him to elect the most favorable formula for computing his retired pay 
(subsection (d) ), but makes no provision whereby a member’s recomputed retired 
pay may be increased for an act of heroism performed during a post-retirement 
period of active duty. 


To H. C. McDaniel, Department of the Army, March 22, 1973: 
Further reference is made to your letter (file reference FINCS-EC 
Caddell, Azierah—SSAN 248-16-6032 (Retired) ), with enclosures, 
requesting an advance decision as to the propriety of making payment 
on a voucher in the amount of $389.88 in favor of Master Sergeant 
Azierah Caddell, retired, representing increased retired pay for the 
period February 26, 1972, through August 31, 1972, in the circum- 








600 DECISIONS OF THE COMPTROLLER GENERAL [52 


stances described. Your request was forwarded here by letter from 
the Office of the Comptroller of the Army, dated October 4, 1972 (file 
reference DACA-FIS-PP), and has been assigned Control No. DO- 
A-1176 by the Department of Defense Military Pay and Allowance 
Committee. 5 

Sergeant Caddell was retired on November 1, 1963, under. the provi- 
sions of 10 U.S. Code 3914 in the grade of Sergeant First Class (E-7) 
with 20 years, 6 months and 17 days of service for basic pay purposes 
and had an equal period of active service. You say that he was recalled 
to active duty on May 1, 1965, was released from that duty on 
February 26, 1972, and became entitled to recompute his retired pay 
under the provisions of 10 U.S.C. 1402, in the grade of Master Sergeant 
(E-8) at which time he was credited with 28 years, 10 months and 13 
days of service for basic pay purposes and 27 years, 4 months and 13 
days of active service for retirement purposes. 

You also say that while Sergeant Caddell was serving on active duty 
during the latter period, he incurred disability in line of duty rated at 
60 percent, and, in addition, was certified by The Adjutant General to 
be entitled to receive a 10 percent increase in retired pay based on the 
award of the Soldier’s Medal while performing active duty during the 
post-retirement period, in accordance with General Order No. 6437, 
dated November 22, 1966. You express doubt as to whether the member 
is entitled to receive the 10 percent increase in retired pay for extraordi- 
nary heroism subsequent to February 26, 1972, despite the certification 
of entitlement, since none of the provisions of 10 U.S.C. 1402 authorize 
such an increase. 

A member’s right to be retired and receive retirement pay is based 
on the provisions of law in effect at the time of his retirement. An 
enlisted member of the Army, retired for years of service under the 
provisions of 10 U.S.C. 3914, is authorized to compute the amount of 
his retired pay under the provisions of Formula C, 10 U.S.C. 3991. 
Under that formula, the monthly retired pay is computed by taking the 
member’s monthly basic pay to which he was entitled on the day before 
he retired and multiplying by 21% percent of the years of service 
credited to him under 10 U.S.C. 3925. Column 3 of that formula pro- 
vides for a 10 percent increase in that product for the certified per- 
formance of an act of extraordinary heroism in line of duty prior to 
retirement. 

An enlisted member of the Armed Forces who has been retired 
under any provision of law and recalled to active duty, upon release 
from that duty reverts to the retired list and is entitled to recom- 
pute his retired pay under the provisions of 10 U.S.C. 1402. That 
section—which was derived from sections 402(d) and 516 of the Career 
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Compensation Act of 1949, approved October 12, 1949, Ch. 681, 63 Stat. 
819, 832—authorizes recomputation of retired pay to reflect generally, 
post-retirement periods of active duty, grade advancements, and sub- 
ject to the limitations imposed by the various footnotes to the sub- 
sections, increases in the monthly basic pay rates authorized during 
that latter period; thereby permitting the retired member’s retired 
pay to be increased accordingly. 

Section 1402 of Title 10, U.S. Code, clearly sets forth the methods 
by which retired pay may be recomputed upon a member’s release from 
post-retirement active duty. The provisions of that section which would 
be for application in Sergeant Caddell’s case would be subsections (b) 
and (d). Subsection (b) provides that : 

(b) A member of an armed force who has been retired other than for physical 
disability, and who while on active duty incurs a physical disability of at least 
30 percent for which he would otherwise be eligible for retired pay under 


chapter 61 of this title, is entitled, upon his release from active duty, to retired 
pay under subsection (d). 


While subsection (b) authorizes a new basis for the computation 
of retired pay, it is not a retirement statute. It merely| provides for 
the return of a member to his retired status with retired pay, but 
permits him to elect under subsection (d) the method of computing 
the amount of the retired pay entitlement most favorable to him. 
Those subsection (d) elections are that he may either (1) resume 
receiving the “retired pay to which he became entitled when he re- 
tired,” increased by the applicable Consumer Price Index adjustments 
in that pay authorized by 10 U.S.C. 1401a, or (2) retired pay computed 
by taking the highest monthly basic pay received by him while serving 
on active duty after retirement and multiplying it, at his option, by 
either 214 percent of the years of service creditable to him under 10 
U.S.C. 1208, or by “the highest percentage of disability attained while 
on active duty after retirement.” 

Although Formula C, 10 U.S.C. 3991, provides for a 10 percent in- 
crease in a member’s retired pay for the performance of an act of 
extradordinary heroism prior to retirement, nowhere in the retired pay 
recomputation formulas authorized by 10 U.S.C. 1402 is there any 
provision whereby a member’s recomputed retired pay may be increased 
for a similar act performed during a post-retirement period of active 
service. We recognize the apparent inequity involved in such a situa- 
tion; however, it is our view that in the absence of a specific provi- 
sion in 10 U.S.C. 1402, an additional increase in recomputed retired 
pay for an act of post-retirement extraordinary heroism is not au- 
torized. Cf. 47 Comp. Gen. 397 (1968) and 48 id. 805 (1964). 


rps f , payment on the voucher in Sergeant Caddell’s case is 
not authorized, and it will be retained here, 
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[ B-177050 J 


Quart¢rs Allowance—Dependents—Husband and Wife Both Mem- 
bers of the Armed Services 

An Air Force sergeant that contributes over one-half of the support of the 
daughter whose custody was awarded to her upon divorce from her husband, 
also a member of the uniformed services, may be paid a basic allowance for 
quarters with dependents from the date of the divorce, notwithstanding her 
former husband receives a basic allowance for quarters at the ‘“‘with dependents” 
rate based on dependent children of a previous marriage and pays $75 per month 
toward the support of the child born to their marriage, since her former husband 
does not receive an increased quarters allowance on account of their daughter 
who appears to be dependent on the sergeant for over one-half of her support 
as required to qualify as the dependent of a female member within the meaning 
of 37 U.S.C. 401. 

To Major C. W. McNeill, Department of the Air Force, March 22, 
1973: 


Further reference is made to your letter dated August 25, 1972, 
ACF, forwarded to this Office by Headquarters United States Air 
Force letter dated September 15, 1972, in which you request a decision 
concerning the entitlement of Sergeant Pansy Lee Hurn, 446-48-5405, 
to basic allowance for quarters with dependents beginning May 9, 
1972. The request has been assigned number DO-AF-1171 by the De- 
partment of Defense Military Pay and Allowance Committee. 

Pursuant to a decree of divorce of the District Court, 131st Judicial 
District, Bexar County, Texas, entered May 9, 1972, Pansy Lee Hurn 
was divorced from Thomas Edward Hurn; the custody of their minor 
daughter was awarded to Pansy Lee Hurn; and, Thomas Edward Hurn 
was ordered to pay $75 per month in child support. 

Sergeant Pansy Lee Hurn and her daughter are apparently residing 
off-base and Sergeant Hurn is receiving basic allowance for quarters 
at the “without dependents” rate. Apparently, Sergeant Hurn’s former 
husband, Thomas Edward Hurn, is also a member of the armed serv- 
ices and is currently receiving basic allowance for quarters at the 
“with dependents” rate based on dependent children of a previous 
marriage for whom he is also paying $130 per month child support. 

Sergeant Pansy Lee Hurn states in her application for quarters 
allowance that the living expenses of her child amount to $180 per 
month of which she contributes $110 (over one-half) and, therefore, 
she is claiming basic allowance for quarters as a member with a de- 
pendent on that basis beginning May 9, 1972, the date of her divorce. 

You indicate that you are uncertain as to Sergeant Hurn’s entitle- 
ment to basic allowance for quarters at the with-dependents rate since 
paragraph 64h of Volume I, Air Force Manual 177-105, appears to 
preclude payment at the with-dependents rate when the father has 
not been relieved from providing child support. You also note that 
paragraph 30242b of the Department of Defense Military Pay and 
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Allowances Entitlements Manual provides that a female member is 
entitled to basic allowance for quarters for a minor child only when 
the child is in fact dependent upon her for over one-half of his 
support. 

Section 403 (a) of Title 37, U.S. Code, states that except as otherwise 
provided by law, a member of a uniformed service who is entitled to 
basic pay is entitled to a basic allowance for quarters. Subsection (g) 
provides that the President may prescribe regulations for the adminis- 
tration of this section, 

As applicable here, section 401 of Title 37 defines the term “depend- 
ent” to include a member’s unmarried legitimate child who is under 21 
years of age. Section 401 further provides that a person is not a 
dependent of a female member unless he is in fact dependent on her 
for over one-half of his support. 

Provisions substantially similar to 37 U.S.C. 401 and 403 have been 
contained in the military pay and allowances laws since 1922, their 
basic purpose being to at least partially reimburse the members con- 
cerned for the expense of providing private quarters for their depend- 
ents when Government quarters are not available, and not to grant 
the higher allowance as a bonus merely for the technical status of being 
married or a parent. See 42 Comp. Gen. 642, 644 (1963). 

Sections 401 and 403 of Title 37, U.S. Code, and their predecessor 
statutes, and the regulations implementing them, were drawn with the 
view that as a general rule a father is responsible for the support of his 
children and such children are, therefore, generally considered depend- 
ent upon him. Consequently, we have long held that in the absence of a 
showing that a divorced male member has been absolved from the 
responsibility of supporting his children, or that his children have been 
emancipated, or that he has in fact not contributed to their support, 
he is entitled to basic allowance for quarters with dependents on their 
behalf, provided he is otherwise qualified. See 28 Comp. Gen. 71, 73 
(1948) ; 23 id. 454 (1943) ; and 28 éd. 625 (1944). 

In construing sections 4, 5, and 6 of the Pay Readjustment Act of 
1942, approved June 16, 1942, Ch. 413, 56 Stat. 359, 361 (provisions 
of law similar to 37 U.S.C. 401 and 403), we have held in the case of a 
Women’s Army Corps officer that if she and her husband are divorced, 
at least ordinarily, the father’s obligation to support his child would 
not be removed and, therefore, in the absence of an affirmative showing 
that the responsibility of support had shifted to the mother, she would 
not be entitled to increased allowances on account of a child. See 23 
Comp. Gen. 216,227 (1948), answer to question (138) (e). 

In the instant case the members are divorced and living apart and 
the child is living with Sergeant Hurn. Although the child’s father is 
contributing to her support, he apparently is not receiving an. increased, 
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quarters allowance on account of this child. The child appears to be 
dependent on Sergeant Hurn for over one-half of her support as 
required to qualify as the dependent of a female member within the 
meaning of 37 U.S.C. 401. While the law does not contemplate the 
payment of an increased quarters allowance to more than one member 
on account of the same dependent (51 Comp. Gen. 413 (1972) ), it is 
our view that in the circumstances here involved the child may be 
considered the dependent of Sergeant Hurn and payment to Sergeant 
Hurn of basic allowance for quarters at the with-dependents rate is 
authorized. 
The documents received with your letter are returned herewith. 


[ B-177368 J 


Bids—Omissions—Prices in Bid—Discernible Pattern Effect 


The failure of the low bidder to include a price for the quantity increment of 16 
thru 25 in response to the second step of a two-step formal advertisement for 
oscilloscopes to be furnished under a 1-year requirements contract was properly 
corrected in consonance with paragraph 2-406.2 of the Armed Services Procure- 
ment Regulation since the unit price of $1,491 offered on the initia! order quantity 
as well as for the follow on quantities of 1 thru 5, 6 thru 15, and 26 thru 35 
established a definite and easily recognizable pattern of prices which clearly 
indicated the single unit price applied to all bid increments. An exception to the 
general rule that a nonresponsive bid may not be corrected is permitted where 
the consistency of the pricing pattern is discernible and establishes both the 
existence of the error and the bid intended—to hold otherwise would convert an 
obvious clerical error of omission to a matter of nonresponsiveness. 


To Arnold & Porter, March 23, 1973: 


Reference is made to your letters of November 2, November 7 and 
December 5, 1972, protesting, on behalf of Dumont Oscilloscope Lab- 
oratories, Inc. (Dumont), against any award to the Hewlett-Packard 
Company under invitation for bids (IFB) No. F41608-73—B-—0475, 
issued September 8, 1972, by the Directorate of Procurement and Pro- 
duction, Department of the Air Force, San Antonio Air Materiel Area, 
Kelly Air Force Base, Texas. 

The IFB was issued by the Air Force for the purpose of procuring, 
under a requirements contract, Oscilloscopes (85 Megahertz) in accord- 
ance with purchase description MME-—PP-6625-161A (9/15/71), and 
was the second stage of a two-step formal advertisement under Armed 
Services Procurement Regulation (ASPR) 2-503. 

The IFB was furnished to the three offerors who qualified under 
Step I, and it provided for a 1-year requirements contract with a 50 
percent labor surplus set-aside. The IFB called for bids on an initial 
order quantity of 55 oscilloscopes, and on 4 follow-on order quantities 
of 5, 10, 10 and 10 oscilloscopes. Under section E (Supplies/Services 
and Prices), bidders were required to insert bid prices for the initial 
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order quantity of 55 oscilloscopes, and for the 4 follow-on quantities, 
in the following manner : 


Quantity Unit Unit Price Amount 


Q0001AA Initial Order Quantity 55 ea 
0001AB = Follow On Quantity per 
Qrder - 1 thru 5 
6 thru 15 
16 thru 25 
26 thru 35 


The face sheet of the IFB (Standard Form 33) contained the stand- 
ard clause indicating that the bidder offered to furnish any or all items 
upon which prices are offered, at the price set opposite each item. Also, 
under paragraph C-10 (Award of Contract, Standard Form 33A) of 
the IF B, the bidder was notified that the contract would be awarded 
to that responsible offeror whose offer conforming to the solicitation 
would be most advantageous to the Government. 

To supplement these standard clauses, and to indicate to the bidders 
the importance of offering a price for each item, the Air Force admon- 
ished the bidders, in paragraph C-39, as follows: 


This solicitation contemplates award of a Requirements Contract. Offerors are 
cautioned that a unit price must be offered for the initial order quantity, when 
a quantity is shown, and each increment of the follow-on quantity. Offerors 
failing to set forth a price for the initial order quantity, if applicable, and each 
increment of the follow-on quantity shall be considered nonresponsive and re- 
jected (or in the case of proposals ; may be rejected). If more than one line item 
is being solicited, the offeror must set forth prices for the Initial Order Quantity, 
if applicable, and each of the follow-on increments for each line item on which 
an offer is being made. Offerors are further cautioned to read the Section hereof 
entitled “Evaluation of Offers.” 


Paragraph D-5 (Evaluation of Offers) provides, in pertinent part: 


Offers shall be evaluated in accordance with paragraph C—10 hereof and the 
following: The most advantageous offer shall be considered to be the lowest 
evaluated total price. The term “lowest evaluated total price” means the lowest 
prices adjusted by deduction of any allowable discounts, and computed in the fol- 
lowing manner: 

(a) Step 1. The initial order quantity shall be multiplied by the offered unit 
price for that quantity. 

(b) Step 2. The total price for follow-on increments will be developed by multi- 
plying the quantity represented in each increment (i.e., the “quantity repre- 
sented” is defined to be one plus the difference between the highest quantity and 
the lowest quantity in the increment) of the follow-on portion by two and then 
by the unit price for that increment. 

(c) Step 3. The products derived in Step 1 shall be added to the products 
arrived at in Step 2. * * * this shall be the evaluated total price. 


On October 31, 1972, the date specified, the bids were opened. Al- 
though Hewlett-Packard was apparently the low bidder, with a unit 
price of $1,491 for the initial order quantity and for the follow-on 
quantities of 1 thru 5, 6 thru 15, and 26 thru 35, the bid failed to either 
include a price for the quantity increment of 16 thru 25 or explain the 
omission of such price. On the following day Hewlett-Packard dis- 
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patched a letter to the Air Force indicating that, pursuant to ASPR 
2-406.2, the company considered its failure to submit a price for the 
follow-on quantity of 16 thru 25 an apparent clerical mistake, and 
offered written vertification that the company’s unit price of $1,491 is, 
and was, intended to be applicable to all of the follow-on quantities. 

By telegram dated October 31, 1972, Dumont indicated to the Air 
Force that it considered the Hewlett-Packard bid nonresponsive, and 
that the telegram in question represented a notification of protest 
should the bid be considered for acceptance. As a consequence of this 
telegram, the contracting officer issued a Statement of Facts and Find- 
ings holding that the bid in question established a definite and easily 
recognizable pattern of prices which clearly indicated that Hewlett- 
Packard intended $1,491 to apply to all bid increments; that the in- 
tended increment (16-25). price of $1,491 a unit was apparent from 
the face of the bid ; and that the intended price in question was clearly 
compatible with the bidding pattern of Hewlett-Packard. In view 
thereof, a correction of the Hewlett-Packard bid was effected, on 
the ground that it was in consonance with ASPR 2-406.2 and decision 
B-150318 (2), June 6, 1963, of this Office. 

By letter dated November 20, 1972, Headquarters, Air Force Logis- 
tics Command adopted the position of the contracting officer and 
recommended that the subject protest be denied. By letter of Novem- 
ber 27, 1972, the Department of the Air Force (Headquarters) con- 
curred in this decision and forwarded the subject file to our Office. 
As of this date, award has not been made to the Hewlett-Packard 
Company. 

The grounds for your protest are that the IFB specifically and 
forcefully indicated that failure to bid on all items would render a 
bid nonresponsive and cause it to be rejected; that the decision 
B-150318(2), supra, was inapplicable to the present situation for 
several significant reasons ; that a nonresponsive bid could not be modi- 
fied so as to make it responsive; that the fact that the bidder could not 
have been required to perform the complete contract by the Govern- 
ment indicated that the bid did not conform to the solicitation require- 
ments; and that consideration of a price savings for the Government 
does not permit the correction of a nonresponsive bid. 

A fundamental rule of the competitive bid system is that in order 
to be considered for an award a bid must comply in all material re- 
spects with the IFB at opening. 46 Comp. Gen. 434, 435 (1966) ; 
B-162793, January 18, 1968. The bidder cannot add to or modify the 
bid after. opening to make the bid comply with the IFB, and it does 
not matter whether an error is due to inadvertence, mistake or other- 
wise. B~161950, November 2, 1961. The question of responsiveness of a 
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bid is for determination upon the basis of the bid as submitted and 
it is not proper to consider the reasons for nonresponsiveness. B— 
148701, June 27, 1962. 

A bid is generally regarded as nonresponsive on its face for failure 
to include a price on every item as required by the IF'B and may not 
be corrected. B—176254, September 1, 1972; B-173243, July 12, 1971; 
B-165769, January 21, 1969; B—162793, supra; B—161929, August 28, 
1967. The rationale for these decisions is that where a bidder failed to 
submit a price for an item, he generally cannot be said to be obligated 
to perform that service as part of the other services for which prices 
were submitted. B—170680, October 6, 1970; B—129351, October 9, 1956. 

To promulgate a rule which would allow bidders to correct a price 
omission after an allegation of mistake in bid would generally grant 
the bidder an option to explain after opening whether his intent was 
to perform or not perform the work for which the prices were origi- 
nally omitted. B-176254, supra. To extend this option would in effect 
be tantamount to granting the opportunity to submit a new bid. B- 
166778, July 9, 1969; B-161628, July 20, 1967; B-150168, November 13, 
1962. We have therefore held that an allegation of error is proper for 
consideration only where the bid is responsive and otherwise proper 
for acceptance. 40 Comp. Gen. 432, 435 (1961) ; 38 zd. 819, 821 (1959) ; 
B-160663, January 26, 1967; B—148701, supra. Although the Govern- 
ment could effect savings in some procurements by allowing correction 
of nonresponsive bids, the many decisions holding that a nonresponsive 
bid may not be corrected are manifestations of the principle that it is 
more in the interest of the Government to maintain integrity in the 
competitive bid system than it is to obtain a monetary gain in an 
individual award. B-161628, supra. 

Our Office has recognized, however, a very limited exception to these 
rules, and it is upon this exception that the Air Force recommends the 
correction of Hewlett-Packard’s bid be permitted to stand. Basically, 
even though a bidder fails to submit a price for an item in a bid, that 
omission can be corrected if the bid, as submitted, indicates not only the 
probability of error but also the exact nature of the error and the 
amount intended. B-151332, June 27, 1963. The rationale for this ex- 
ception is that where the consistency of the pricing pattern in the 
bidding documents establishes both the existence of the error and the 
bid actually intended, to hold that the bid is nonresponsive would be 
to convert what appears to be an obvious clerical error of omission to 
a matter of nonresponsiveness. B-157429, August 19, 1965. 

The decisions which have turned on this concept and which have 
allowed correction of omissions have generally involved bidding sched- 
ules soliciting bids on similar items. These decisions are based on the 
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proposition that the bidder indicates his intent to bid a certain price for 
an item otherwise not bid upon by bidding the same amount for the 
same material in other parts of his bid. For example, in B—150318 (2), 
supra, although a bidder failed to bid on manholes in 4 of 78 subitems, 
whenever he bid on similar manholes in the other 74 items, he bid the 
same price consistently. We upheld the decision to correct the four 
subitem price omissions and stated the rule that : 

* * * an apparent low bidder may correct a price omission alleged prior to 
award, on an item which might or might not be ordered under the resulting 
contract, if the erroneous bid itself establishes a definite and easily recognizable 
pattern of prices which clearly indicates not only that the alleged error is 


anomalous to the pattern but also that the allegedly intended figure is one which 
is solely compatible with the pattern. 


Similarly, where a bidder failed to show a price on a subitem involv- 
ing a particular type of upholstery, he was allowed to correct the bid 
by inserting a price for the subitem which the bidder had consistently 
bid on the same material elsewhere in the schedule. B—137971, Decem- 
ber 9, 1958. The pattern of uniform pricing as established in the 
bidding documents is the essence of the exception which allows the 
determination and insertion of the intended bid price. B-146329, 
August 28, 1961. 

Applying these principles to the instant situation, it is apparent 
that the Hewlett-Packard bid itself establishes a discernible pattern 
of a single price per unit for the initial order quantity and all follow 
on quantity increments contained in the bid. In our view, the bid 
clearly shows that the only price intended to be charged by Hewlett- 
Packard for an oscilloscope under the IFB is $1,491, regardless of the 
number or the incremental sequence in which the oscilloscopes are 
ordered. 

You argue that the bid price for the follow on quantity of 16 thru 
25 cannot be ascertained from the bid because the price for an arbitrary 
quantity of oscilloscopes may involve unknown variables that could 
make the unit price for that quantity different than the price for 
lesser and greater quantities. We do not find any indication, however, 
that Hewlett-Packard did not take such diverse and unknown vari- 
ables into consideration in determining its bid of $1,491 for the speci- 
fied quantities of oscilloscopes. 

You also contend that the bid of Hewlett-Packard gave that com- 
pany an option to accept or reject the contract, and that such a bid 
has traditionally been declared nonresponsive because of this “option” 
quality. Generally, where any substantial doubt exists as to whether 
a bidder upon award could be required to perform all the work called 
for if he chose not to, the integrity of the competitive bid system 
requires rejection of the bid unless the bid otherwise affirmatively 
indicates that the bidder contemplated performance of the work. 51 
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Comp. Gen. 543, 547 (1972). This rule, however, does not prohibit 
the correction of a price omission in a bid when the figure intended 
is established by the bid itself. Absent clear and convincing evidence 
that the bidder intended a price different than the one established under 
the pricing pattern rule, it is our opinion that the bidder would not 
have an option to refuse the contract at the price which was evidenced 
by the bid. 

You say that the principle enunciated in B—150318(2), supra, is 
inapplicable to the present case because the item in question must 
be ordered and, thus, does not conform to the statement in that deci- 
sion that the item “might or might not be ordered.” We believe that 
you have attached undue importance to that statement which merely 
described an additional feature of the procurements being compared. 
It was not intended to establish the uncertainty of ordering as a 
criterion for application of the pricing pattern rule which was there 
being observed. 

You further contend that the existence of the various specific admoni- 
tions to the bidder that failure to bid on an item would cause the 
bid to be rejected prohibits the corrective action taken by the con- 
tracting officer. Contrary to your contention, application of the pricing 
pattern rule is not precluded by the various cautionary provisions of 
the IFB. See B-150318(2), swpra, where the bidder was allowed to 
correct a price omission although a provision of the IFB stated that 
failure to bid on all items would disqualify the bid. 

Finally, you cite B-160663, supra, for the proposition that even if 
the omitted price in the bid could be construed from other portions 
of the bid, the nonresponsiveness cannot be cured by correction. As 
indicated above, the correction of an omission in a bid pursuant to 
a pricing pattern evidenced in that bid, constitutes an exception to the 
general rule that a nonresponsive bid cannot be cured by correction. 
Since the cited case did not involve a pricing pattern situation, it is 
not regarded as providing support for rejection of the significance 
of the pricing pattern in the case at hand. 

In view of the foregoing, we are of the opinion that the correction 
of the Hewlett-Packard bid, to reflect a unit price of $1,491 for the 
quantity increment of 16 thru 25, was proper. 

Accordingly, your protest against the proposed acceptance of that 
company’s bid is denied. 


[ B-166200 J 


Travel Expenses—Military Personnel—Transfers—Outside Conti- 
nental United States—Port of Embarkation 


Under orders authorizing a permanent change-of-station from Florida to Puerto 
Rico, with delay en route, orders modified to provide temporary duty at Quonset 
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Point (QP), Rhode Island, a Navy ensign who traveled from his leave point to 
Miami, and under a Government transportation request to San Juan, is entitled 
pursuant to paragraph M4159-1 of the Joint Travel Regulations not only to 
transoceanic travel at Government expense but to an allowance for the official 
distance between the old permanent station and the appropriate aerial or water 
port of embarkation serving the old station. Since the ensign’s travel at his 
own expense from QP to Miami via his leave address resulted in overseas travel 
from a port of embarkation less distant from San Juan, in addition to mileage 
from QP to New York City, he is entitled to the difference between the cost 
of transportation from Miami to San Juan and Category “Z’” transportation 
from New York to San Juan. 


To G. B. Ryder, Department of the Navy, March 27, 1973: 


This refers to your letter of October 4, 1972, with attachments, file 
reference CRD:en 4650, forwarded to this Office by endorsement of 
January 30, 1973, from the Per Diem, Travel and Transportation 
Allowance Committee (Control No. 73-3) in which you request an 
advance decision regarding the claim of Ensign Larry C. Ische, Jr., 
for reimbursement incident to circuitous travel performed on per- 
manent change-of-station orders. 

The record shows that Ensign Ische, by orders dated April 24, 1972, 
was ordered on a permanent change of station from Naval Air Station, 
Pensacola, Florida, to Naval Air Station, Roosevelt Roads, Puerto 
Rico. A delay en route was authorized. These orders were modified 
on May 16, 1972, to provide for temporary duty at Naval Air Station, 
Quonset Point, Rhode Island, for about seven weeks. Upon com- 
pletion of the temporary duty, Ensign Ische was to carry out his 
basic orders and report to Roosevelt Roads, Puerto Rico, with 30 days’ 
delay en route chargeable as leave being authorized. 

While on leave at Minneapolis, Minnesota, Ensign Ische received a. 
Government transportation request to obtain air transportation for 
himself and his wife for the portion of their travel to his new duty 
station from Miami, Florida, to San Juan, Puerto Rico. The letter 
dated August 4, 1972, forwarding the transportation request con- 
tained a statement that transportation was being furnished from 
Miami in order to allow concurrent travel and that overall reimburse- 
ment for Ensign Ische was limited to mileage from Providence, Rhode 
Island, to New York City, and the difference in Category “Z” fares 
from Miami to San Juan, and from New York to San Juan. 

It is indicated that the Category “Z” fare from New York to San 
Juan is $55.50 while the Category “Z” fare from Miami to San Juan 
is $36.10. 

Since Ensign Ische departed for San Juan from Miami, and the fare 
for that travel is less than the fare from New York to San Juan, you 
question whether he may be reimbursed for the difference in fare cost in 
addition to receiving mileage from his temporary duty location in 
Rhode Island to New York City. He has received mileage allowances 
from Pensacola, Florida, to Quonset Point, Rhode Island. 
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Section 404(a) of Title 37, U.S. Code, provides that under regula- 
tions prescribed by the Secretaries concerned, a member of a uniformed 
service is entitled to travel and transportation allowances for travel 
performed under orders, without regard to the comparative costs of 
various modes of transportation, upon a change of permanent station. 
Paragraph M4159-1 of the Joint Travel Regulations, promulgated 
pursuant to this statutory authority, provides that a member traveling 
under permanent change-of-station orders to, from, or between points 
outside the United States will be entitled to: 

1. allowances for the official distance between the old permanent station and the 
appropriate aerial or water port of embarkation serving the old duty station ; 

2. transportation by Government aircraft or vessel, if available, otherwise Gov- 
ernment procured transportation or reimbursement for transportation procured 
at personal expense for the transoceanic travel involved. 

In decision B-166200, March 20, 1969 (copy enclosed), which is re- 
ferred to by the Comptroller of the Navy in forwarding your letter to 
this Office the member was transferred from Davisville, Rhode Island, 
to the U.S. Naval Station, Roosevelt Roads, Puerto Rico, with leave en 
route in Oklahoma. He was furnished a transportation request for air 
transportation from Dallas, Texas, via Miami, Florida, to San Juan, 
Puerto Rico, instead of utilizing Category “Z” transportation from 
New York to San Juan, the shortest and most direct route to his new 
permanent station. We held that the additional outlay of Government 
funds which enabled the member to travel to his destination via a cir- 
cuitous route should be charged against his pay account, as the Govern- 
ment’s obligation is limited to furnishing transportation or reimburse- 
ment therefor from the old to the new duty station via the direct or 
shortest usually traveled route which was from Davisville to New York 
City to San Juan. Therefore, in adjusting the member’s indebtedness 
for the transportation furnished by an indirect route, he was credited 
with the cost to the Government for travel by the direct route. 

Ensign Ische was entitled to mileage from Quonset Point to New 
York City, and Category “Z” transportation from there to San Juan. 
He was furnished transportation only from Miami to San Juan. His 
travel at his own expense from Quonset Point to Miami via his leave 
address resulted in overseas travel from a port of embarkation less dis- 
tant from San Juan. Therefore, he may be allowed mileage for travel 
from Quonset Point to Miama not to exceed the mileage from Quonset 
Point to New York City plus the difference between the cost of the 
transportation furnished from Miami to San Juan and Category “Z” 

transportation from New York to San Juan. This will result in Ensign 
Ische’s receipt of either Government procured transportation or mile- 
age allowances for all necessary travel performed incident to his or- 
dered change of permanent station. 
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Ensign Ische’s voucher and supporting papers are returned herewith 
for payment on the basis indicated. 


[ B-177127 J 


Transportation—Rates—Space Reservation—<Actual v. Construc- 
tive Weight Rate Base 

On a shipment of fabricated test structures from Deer Park, Long Island, New 
York, to Wright Patterson AFB, Ohio, on a Government bill of lading showing 
the actual weight of the shipment as 1,725 pounds, and containing the notation 
“space reserved for 1000 cu ft of space,” the carrier who was properly paid line- 
haul charges based on a miniznum weight of 10,000 pounds is only entitled to a 
“Shipment Charge” for the space reserved on the actual weight of the shipment, 
and exception was properly taken to the higher charge based on the constructive 
weight of 10,000 pounds since Item 15 of Government Rate Tender (GRT), I.C.C. 
1-U, Supplement 8, effective May 1, 1968, provides that the shipment charge will 
apply to “net weight,” which in accordance with applicable GRT provisions is 
interpreted to mean “actual weight.” 


To Trans Country Van Lines, Inc., March 27, 1973: 


Reference is made to your letter of September 25, 1972, in which you 
request review of our settlement of January 21, 1972 (TK-928590), 
partially disallowing your claim for $74.85 on supplemental bill No. 
82311. 

This claim relates to a shipment of fabricated test structures trans- 
ported by your company from Deer Park, Long Island, New York, to 
Wright Patterson AFB, Ohio, on GBL E-8905340, dated July 26, 1968. 
The GBL shows the actual weight as 1,725 pounds, and contains the 
notation “SPACE RESERVED FOR 1000 CU FT OF SPACE.” 

Pursuant to Item 1, page 2 of your individual tender, I.C.C. 50, Sup- 
plement 9, for the purpose of computing the line-haul transportation 
charges, the shipment is subject to a minimum weight based on 7 
pounds per cubic foot of the vehicle space ordered when a shipper 
orders space reservation for a portion of a vehicle; however, item 12 
of the tender would make the shipment subject to a minimum weight of 
10,000 pounds. You were paid line-haul charges on that basis, and the 
Government does not question the propriety of those charges. The 
partial disallowance relates to a “Shipment Charge” billed in the 
amount of $24.85. 

In the settlement certificate $18.50 of the claim for a shipment charge 
of $24.85 was disallowed, and $6.35 was allowed. Both amounts—$6.35 
and $24.85, the amount billed—appear as shipment charges in Item 15 
of Government Rate Tender (GRT), I.C.C. 1-U, Supplement 8, ef- 
fective May 1, 1968. The GRT is cited in item 16 of your individual 
tender. Item 15 provides that “When Shipment Weighs” from “1,000 
to 1,999 pounds,” the charge per shipment will be $6.35. Since the 
actual weight of the shipment as stated is 1,725 pounds, settlement was 
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made on that basis; however, since the constructive weight of the 
shipment was 10,000 pounds, and falls within the weight bracket from 
8,000 to 11,999 pounds in the column headed “When Shipment 
Weighs,” you contend that the corresponding charge per shipment is 
$24.85. 

Note 1 of Item 15 provides that the shipment charge will be applied 
to net weight of the shipment. Obviously, the issue is whether “net 
weight” means actual weight, as determined in our audit, or a construc- 
tive weight of 10,000 pounds, as contended by you. It is recognized that 
“net weight” is defined in paragraph (i) of Application of Tender (in 
GRT 1-U). Paragraph (i), added in Supplement 3 to GRT 1-U, per- 
tains to Definition of Weights, and states in pertinent part: 

All rates and charges herein are based on the net weight (sometimes referred 
to as actual weight) of the shipment subject to minimum weight as provided 
herein. Net weight includes the weight of the goods plus cartons, barrels, fiber 
drums, wardrobes, crates (mirror, marble, etc.) * * *. 

There is a dispute as to the scope of the phrase, “as provided herein.” 

Item 15 is not clear as to whether “herein” relates only to that item; 
however, if it is broad enough to include the GRT generally, the logical 
provision to which it would relate is item 12 of the uniform tender of 
rates form in the GRT, which provides a minimum weight per ship- 
ment of 500 pounds. You believe “herein” covers paragraph (e) of the 
GRT, and conclude that when the Government requests specific vehicle 
service, such as space reservation for a portion of a vehicle, the trans- 
portation charges are to be computed on actual weight subject to a 
minimum weight based on seven pounds per cubic foot of the space 
ordered. You state that “transportation charges” include shipment 
charge and Jine-haul charge, among others. 

While your position appears to have some validity, we believe that 2 
more reasonable view of paragraph (e) would be that it is limited to 
use for determining line-haul services; other tender provisions which 
are intended to be made subject to the minimum weight basis there 
authorized should include language specifically indicating that intent. 
We are advised that generally other motor carriers subject to the same 
tender terms bill and accept shipment charge payments on the basis 
of the actual, rather than constructive, weight. 

Paragraph (e) does not state that the term “transportation charges” 
includes a shipment charge, nor does the minimum weight relate to 
the constructive weight formula in your individual] tender, which you 
seem to assume. The term “transportation charges” generally refers to 
line-haul or inter-city charges for transportation services. 40 Comp. 
Gen. 199, 201 (1960). Transportation services involve physical services 
by the carrier, and Note 2 of Item 15 of the GRT provides that the 
shipment charge “is not related to physical services performed by or 
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for the carrier.” We view this statement as justifying the application 
of the shipment charge to the actual weight, and not the constructive 
minimum weight, of the shipment involved. 

We also note that the minimum weight in paragraph (e) refers to 
the minimum weight provided for in “carrier’s-applicable published 
tariff on file with the Interstate Commerce Commission.” Since your 
individual tender is not a tariff, there is a technical question as to 
whether paragraph (e) would relate to the constructive weight formulas 
and minimum weight in Tender 50, Supplement 9. 

You state that since in the Table of Contents of GRT 1-V, the term 
“Shipment Charge” precedes the term “Transportation Rates,” the 
shipment charge is a transportation charge founded on such tariff 
provisions applicable to all transportation charges. We do not under- 
stand that any particular significance may be attributed to the term in 
question merely because of its listing in the manner indicated. As we 
indicated above, Note 2 of Item 15 seems to limit consideration of the 
shipment charge as one independent of the formula used for the com- 
putation of the transportation charges. 

The shipment charge is based on net weight as defined in paragraph 
(i), subject to a 500-pound minimum weight. Since the actual weight 
is 1,725 pounds, the minimum weight is irrelevant, and the $6.35 al- 
lowed by our settlement certificate is correct because this is the charge 
specified in Item 15 “when shipment weighs” 1,000 to 1,999 pounds. 

You were previously advised that there would be justification for 
applying Item 15 if the item contained a provision similar to the one 
in Item 190, Note 1, pertaining to Ferry, Bridge and Service Charges, 
and in Item 200, Note 3, pertaining to Additional Transportation 
Charge. With exceptions not here pertinent each item provides that the 
charges “will be assessed on’ weight at which transportation rate is 
based.” Also see Item 190 and compare Items 20 and 120. 

Since we believe that the charge basis applied in the pertinent settle- 
ment certificate is correct, the disallowance of your claim for $18.50 
is sustained. Our Transportation and Claims Division will continue 
collection action on similar transactions involving the shipment charge 
issue. g 

[ B-176346 J 


Bids—Evaluation—Delivery Provisions—Rates Secured After Bid 
Opening 

In the evaluation of bids on trucks solicited by the Federal Supply Service of the 
General Services Administration (GSA) for the United States Postal Service, 
GSA properly did not consider the lower bi-level loading freight rates secured by 
a bidder pursuant to section 22(1) of the Interstate Commerce Act after bid 
opening since section 1-19.208-3 of the Federal Procurement Regulations prohibits 
the use of freight rates that become available after bid opening unless no applic 
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able rates are available at bid opening time, for to permit bidders to shop for 
special rates after bid opening time would be inconsistent with competitive bidding 
requirements. Moreover, although there were no rates for the movement of trucks 
in multi-level flat cars at bid opening time, there were rates published on the 
same commodity loaded on other transport vehicles, and the lowest available rates 
in effect at bid opening time were used by GSA. 


Bids—Evaluation—Discount Provisions—Deviation From Terms 
of Invitation 


The provision in an invitation for bids (IFB) prohibiting consideration of dis- 
counts for payment within less than 20 days does not become inapplicable because 
a bidder requested progress payments if awarded a contract and, therefore, a 
prompt payment discount of 2 percent for payment within a 10-day period was 
properly disregarded in the evaluation of bids pursuant to section 1-2.407-3(c) 
of the Federal Procurement Regulations, which prohibits the evaluation of prompt 
payment discounts for time periods less than specified in the IFB. Although the 
Government is entitled to a discount on any part of delivery payments applied in 
liquidation of progress payments, bids under competitive bidding requirements 
must be valuated on the basis prescribed in the invitation. 


Bids—Evaluation—Discount Provisions—Applicable Regulation 


Under a solicitation for trucks conducted pursuant to an agreement between the 
Federal Supply Service of the General Services Administration (GSA) and the 
United States Postal Service, which provides that GSA procurement regulations 
shall apply to the procurement, the offer by a bidder of a prompt payment dis- 
count of $20 per vehicle for payment within 21 days was properly evaluated by 
GSA pursuant to section 1-2.407-3 of the Federal Procurement Regulations, not- 
withstanding such discounts are prohibited by the Postal Service procurement 
regulations. 


Bids—Evaluation—Options—Evaluation Exclusive of Option 


Where an invitation for bids contained “Option to Increase Quantities” and 
“Method of Award” clauses, but did not provide for the evaluation or exercise 
of an option at the time of contract award, the contracting agency properly did 
not evaluate option prices in determining the low bid. Furthermore, the lack of 
any reference to the evaluation or exercise of the option at the time of award was 
sufficient to inform bidders that option prices were not to be considered in the 
evaluation of bids, and in any event if a bidder is unsure as to the meaning of a 
provision in an invitation, the proper time for raising a question is prior to bid 
opening. 


To Williams & Jensen, March 29, 1973: 


We refer to your letter dated June 26, 1972, and subsequent corre- 
spondence, protesting on behalf of Ward School Bus Manufacturing, 
Incorporated, against the award of contract No. GS-OOS-13551 to 
AM General (AM), a subsidiary of American Motors, by the General 
Services Administration (GSA). 

This procurement was. conducted by GSA for the United States 
Postal Service (Postal Service) pursuant to “Interim Agreement Be- 
tween General Services Administration and the United States Postal 
Service Covering Real And Personal Property Relationships And 
Associated Services” dated July 1, 1971. 

Invitation for bids EPNML-T1-44048-A, which was issued on 
March 2, 1972, by the Federal Supply Service of GSA, solicited bids 
for a definite quantity contract for one-half ton, right-hand-drive, 
light trucks. The invitation called for bids to be submitted on an 
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“f.0.b. contractor’s shipping dock” basis for alternate quantities. For 
evaluating bids, the following basing points were listed for the quan- 
tity eventually awarded: 





Quantity 

Alternate Item 

Basing Points 3 
Chicago, Illinois 2, 385 
Philadelphia, Pennsylvania 2, 472 
New York, New York 104 
Memphis, Tennessee 1, 643 
San Francisco, California 1, 369 
Total 7, 973 


On the bid opening date of May 3, 1972, only bids from the two 
previously mentioned firms were received, and it was decided to make 
award for alternate item 3 quantities. Transportation costs were added 
to the basic alternate item 3 unit prices of $2,570 by AM and $2,560.61 
by Ward, and AM was thereby evaluated the low bidder. Under the 
evaluation AM’s total vehicle price including discount ($20.00 per 
vehicle) was $20,331,150 plus $808,582.97 freight costs, for a total of 
$21,139,732.97. Ward’s vehicle price was $20,415,743.53 plus a freight 
cost of $965,369.78, resulting in a total cost of $21,381,113.31. (Ward’s 
offered discount of 2 percent, 10 days, was not included in the evalua- 
tion.) The contract was awarded to AM as low bidder on June 23, 
1972. 

Your protest is based primarily on the zrgument that contracting 
officer improperly evaluated Ward’s bid and that Ward’s bid is, in 
fact, the most advantageous to the Government. Initially, you urge 
that GSA should have evaluated Ward’s bid in accordance with the 
lower freight rates which Ward had obtained pursuant to section 
22(1) of the Interstate Commerce Act of 1887 (49 U.S. Code 22), and 
the lower freight rates for bi-level loading. If these freight rates had 
been included in the evaluation, it is alleged that Ward would have 
been determined as the low bidder. 

Section 1-19.203-3 of the Federal Procurement Regulations (FPR) 
prescribes the standards for evaluation of freight costs as follows: 

The lowest available freight rates and related accessorial and incidental 
costs in effect on, or to become effective prior to, the expected date of initial 
shipment and on file or published at the date of the bid opening shall be used 
in the evaluation of bids. When rates or related costs become available after 
the bid opening, such rates or costs shall not be used in the evaluation unless 


they cover traffic for which no applicable rates or accessorial or incidental costs 
were in existence at the time of bid opening. 


We are advised that Ward succeeeded in having section 22, bi-level 
(double decked freight cars) rates published by the railroad from 
Conway to San Francisco on June 9, 1972, effective June 1, 1972, and 
to Memphis and Chicago published on June 15, 1972, effective May 18, 











~~ 


OO att et ae Cl 


Comp.Gen] DECISIONS OF THE COMPTROLLER GENERAL 617 


1972. Although these rates were published prior to the award and dur- 
ing the bid evaluation period, they were not available until after the 
May 3 bid opening date. 

In an attempt to overcome the general FPR prohibition against 
the evaluation of freight rates which are not available at the time of 
‘bid opening, you have noted that the regulation permits the evaluation 
of freight rates that have not been available at the time of bid opening 
if at that time there are no applicable rates in existence. In this con- 
nection, you contend that at the time of bid opening there existed no 
applicable rates between the subject points. Accordingly, it is your 
position that Ward’s reduced rates which became effective during the 
evaluation period were the proper rates to be considered. 

It is GSA’s position that as of the bid opening date there were in 
existence applicable freight rates from Conway to the three basing 
points. GSA states that single deck rail car rates on a commodity 
basis were applicable to freight trucks. According to GSA, if a carload 
of freight trucks, i.e., postal vehicles, had been tendered to the rail- 
road at Conway on the bid opening date the single-deck rates would 
have been applicable. In the evaluation, therefore, GSA states that 
it utilized the lowest available freight rates in effect on the date of 
bid opening, consisting of a combination of single drive-away charges 
to Little Rock, and bi-level rail charges to the basing points beyond. 
Since an applicable rate was in existence at the time of bid opening, 
it is GSA’s position that under proper interpretation of the FPR use 
of the section 22, bi-level rates in the evaluation would have been 
improper. 

With regard to your contention that the exception to the regulation 
is for application here because no rates were in effect at the time of 
bid opening, GSA reports that although the same commodity is often 
assessed different transportation charges depending on the manner 
in which it is packaged or shipped or the type of conveyance on or 
in which it is packaged or shipped, it is the basic commodity which 
is rated, not the container or transport vehicle. Therefore, GSA points 
out that while there were no rates published from Conway to the 
three basing points under section 22 or for the movement of trucks in 
multi-level flat cars, there were rates published on the same com- 
modity loaded on other transport vehicles, and that the lowest avail- 
able rates in effect at the time of bid opening were used by GSA in 
evaluating Ward’s bid. 

As GSA states, FPR 1-19.202-3 was designed to preclude bidders 
from seeking special rates after the opening of bids, thereby avoiding 
confusion in the evaluation of bids. To permit bidders to shop for 
special rates after bid opening would be inconsistent with competitive 
bidding requirements. 39 Comp. Gen. 774, 775 (1960). 
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Although you have argued that the regulation could be interpreted 
as permitting the use of the lower rates published after bid opening 
on the theory that the rates in existence at the time of bid opening 
were not applicable to the mode of transportation covered by the 
later rates, we believe that GSA’s interpretation of the regulation 
to the contrary is reasonable and consistent with the language therein. 
Accordingly, we must conclude that Ward’s bid was properly eval- 
uated without regard to the section 22 bi-level rates. See B-162881, 
January 9, 1968. 

You also contend that GSA’s freight evaluation was defective in 
several other respects. In this connection, you have submitted freight 
evaluations prepared on Ward’s behalf by transportation experts to 
illustrate errors in the GSA evaluation. 

GSA has admitted the validity of some of your contentions in this 
regard. Accordingly, the agency conducted a re-evaluation which has 
resulted in a reduction of the evaluated freight costs from Ward’s 
plant. However, the standing of the bidders was not changed by the 
re-evaluation, since AM’s bid was still low by $240,807.71. Although 
there remain several areas of disagreement in connection with the 
evaluation of transportation costs, it is clear that in the absence of 
the application of section 22, bi-level rates that their resolution in 
favor of Ward will not result in the displacement of AM as the low 
bidder. 

In addition, you contend that GSA erred in not considering Ward’s 
prompt payment discount of 2 percent for payment within a 10-day 
period. Although you acknowledge that provisions of the subject 
invitation prohibit the consideration of discounts for payment within 
less than 20 days, you claim that this provision is inapplicable to 
the instant case because Ward has requested progress payments if it 
is awarded the contract. 

As GSA states, on the first page of the invitation, block 9 of SF 33, 
Solicitation, Offer, and Award, bidders are specifically informed that 
all offers are subject to the “attached Solicitation Instructions and 
Conditions, SF 33A.” Paragraph 9 of the latter form warns bidders 
that notwithstanding the fact that a blank is provided for a 10-day 
discount, prompt payment discounts offered for less than 20 days 
will not be considered in the evaluation of offers. Federal Procurement 
Regulations 1-2.407-8(c) prohibits evaluation of prompt payment 
discounts for time periods less than specified in the invitation for bids. 
GSA states that since the consideration of payment discounts of less 
than 20 days was not otherwise specified in the invitation, all bidders 
were entitled to rely upon paragraph 9 of SF 33A and the 10-day 
discount offered by your client could not be considered without prej- 
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udice to the other bidders. With respect to your argument concerning 
a relationship between progress payments and discounts, GSA takes 
the position that for purposes of bid evaluation there is no relation- 
ship whatever between discounts and progress payments and that they 
are entirely separate and distinct matters. 

We have recognized that the Government is entitled to a discount 
on any part of delivery payments applied in liquidation of progress 
payments. See 46 Comp. Gen. 430, 483 (1966). Therefore, we are not 
prepared to agree with the GSA statement that there is no relation- 
ship whatever between discounts and progress payments. On the other 
hand, it is a long-established rule of competitive bidding that bids 
must be evaluated on the basis prescribed in the invitation. In this case 
the bids were evaluated in accordance with the discount provision set 
forth in the invitation. There is no legal basis upon which we could 
properly object to the award which resulted from this evaluation. 

Next you assert that GSA improperly evaluated AM’s prompt pay- 
ment discount offer of $20 per vehicle for payment within 21 days. 
It is your position that such discounts are prohibited by Postal Service 
Procurement Regulations and, therefore, cannot be evaluated in this 
procurement since it is being conducted by GSA on behalf of the 
Postal Service. In this regard, we note that the procurement is being 
conducted pursuant to an agreement between GSA and the Postal 
Service which provides that GSA procurement regulations shall ap- 
ply. Since the invitation provides, pursuant to FPR 1-2.407-3, that 
discounts such as that offered by AM shall be evaluated, we cannot 
conclude that the agency’s evaluation of AM’s discount was improper. 

You also contend that the agency failed to properly evaluate Ward’s 
prices under the option provisions of alternate 3. In addition, you 
insist that the invitation is ambiguous regarding the evaluation of 
the option. 

Neither the “Option to Increase Quantities” nor the “Method of 
Award” provisions of the invitation provided for evaluation or exer- 
cise of the option at the time of award. In the absence of such provi- 
sions in the invitation, it would not be proper to evaluate the option 
prices in determining the low bid. See 51 Comp. Gen. 528 (1972); 
B-159586, September 23, 1966. It is our opinion that the lack of any 
reference to the evaluation or exercise of the option at the time of the 
award was sufficient to inform you that option prices were not to be 
considered in the evaluation of bids. In any event, if a bidder is unsure 
as to the meaning of a provision in the invitation, the proper time for 
raising such question is prior to bid opening. See 50 Comp. Gen. 565, 
576 (1971). 
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In regard to your contention that the subject procurement is in vio- 
lation of the Budget and Accounting Act of 1921, as amended, 31 
U.S.C. 627, we note that this act does prohibit the execution of a con- 
tract involving the payment of money in excess of appropriations made 
by law. We have been informed by GSA that the Postal Service has 
obligated funds to cover this award. 

For the reasons set forth above, we find no legal basis upon which 
to object to the award to AM. Accordingly, your protest is denied. 
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[ B-177540 J 


Courts—Administrative Matters—Experts and Consultants Hire— 
Civil v. Crimina) Proceedings 


The fee and expenses of a psychiatrist for services in a criminal case that arose 
under 24 D.C. Code 301(e), which provides for the conditional release from a 
mental hospital of persons committed when acquitted of criminal charges on the 
basis of an insanity defense, may be paid notwithstanding the conditional release 
proceedings are civil in nature whereas the judge’s order appointing the doctor 
was issued under Rule 28, Federal Rules of Criminal Procedure in view of the 
court’s inherent authority to procure expert services and, therefore, the services 
are not for payment under the Criminal Justice Act of 1964. The doctor's invoice 
is payable by the Administrative Office from funds appropriated under the 
Judiciary Appropriation Act of 1971 “for necessary travel and miscellaneous 
expenses, not otherwise provided for, incurred by the judiciary.” 


To the Attorney General, April 3, 1973: 


By letter dated November 27, 1972, the Assistant Attorney General 
for Administration requested our advice concerning the proper source 
of payment of an invoice by Dr. Albert E. Marland, a psychiatrist, 
representing his fee and expenses for services rendered in the case of 
United States v. Harry Hantman, Criminal No. 1446-68, a conditional 
release proceeding held in the United States District Court for the 
District of Columbia. 

This proceeding arose under Title 24, section 24-301(e) of the Dis- 
trict of Columbia Code (1967 ed., Supp. V). Subsection (d) of section 
24-301 provides for commitment in a mental hospital of persons ac- 
quitted of criminal charges on the basis of a defense of insanity. Sub- 
section (e) of section 24-301 provides, inter alia, for the initiation of 
release proceedings when the hospital superintendent files with the 
court, in which the criminal prosecution was held and serves upon the 
office which conducted the prosecution, a certificate that a person. com- 
mitted pursuant to subsection (d) is in a condition to be conditionally 
released under supervision. After the expiration of 15 days following 
filing and service, the superintendent’s certificate is sufficient to author- 
ize the court to order conditional release without a hearing. However, 
subsection (e) also provides that the court may on its own motion— 
or must upon objection to the certificate by the prosecutive office—hold 
a hearing “at which evidence as to the mental condition of the person 
so confined may be submitted, including the testimony of one or more 


psychiatrists from said hospital.” Subsection (e) provides further 
that: 


* * * if, after a hearing and weighing the evidence, the court shall find that the 
condition of such person warrants his conditional release, the court shall order 
his release under such conditions as the court shall see fit, or, if the court does 
not so find, the court shall order such person returned to such hospital. 


In the instant proceeding Judge Edward M. Curran, who presided 
at the hearing, found the psychiatric testimony presented (appar- 
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ently by the hospital staff) conflicting, and felt the need of impartial 
advice in order to make a just ruling. Accordingly, Judge Curran 
issued an order under Rule 28, Federal Rules of Criminal Procedure, 
appointing Dr. Marland to examine Mr. Hantman to determine his 
mental condition and whether conditional release would be advisable. 
Dr. Marland’s invoice, in the amount of $306, indicates in addition to 
expenses the following services: an examination of Mr. Hantman, an 
examination of the hospital’s clinical file concerning Mr. Hantman, 
a conference with Mr. Hantman’s attorney, a conference with the 
United States Attorney, a report to the judge, and testimony at the 
hearing. 

Dr. Marland’s invoice was presented initially to Judge Curran, and 
was referred by him to the Administrative Office of the United States 
Courts (Administrative Office) for payment under the Criminal Just- 
ice Act of 1964, as amended, 18 U.S. Code 3006A. By letter dated 
December 6, 1971, the Deputy Director of the Administrative Office 
returned the invoice to Judge Curran, advising that conditional release 
proceedings are entirely civil in nature, that Rule 28 was not for appli- 
cation, and that the services of an independent psychiatrist were not 
related to provision of an adequate defense so as to authorize payment 
therefor under 18 U.S.C. 3006A. Judge Curran then submitted the 
invoice to the Department of Justice, which again sought to have 
payment made by the Administrative Office. Several letters passed 
between the Department of Justice and the Administrative Office. In 
this correspondence, the Department of Justice took the position that 
Dr. Marland’s fee is payable from the miscellaneous expense appro- 
priation of the Administrative Office, noting that : 

* * * The Comptroller General has ruled in his unpublished decision B—121306 
of November 4, 1954, that independent experts called by the court for assist- 


ance ‘* * * in order to determine the proper action to be taken” by the court 
should properly be paid from the appropriations of the judiciary. 


The Administrative Office responded that the Comptroller General 
decision cited involved a straight habeas corpus proceeding, and that: 
“Traditionally, these expenses are borne by the parties. We do not have 
an appropriation to be used for this purpose.” 

The Assistant Attorney General's letter referring this matter to us 
states in part: 


* * * The Comptroller General determined in his decision 39 :133 that habeas 
corpus proceedings, although civil actions, are integrally related to the original 
criminal proceeding. Although the conditional release proceeding is not a habeas 
corpus proceeding (under the provisions of 24 D.C. Code 301(e) the release 
is requested by the hospital), they are both civil actions incident to the original 
criminal proceedings, and involve the protection of basic constitutional rights of 
the defendant ; therefore, the same situation appears to prevail. 

This department does not feel that this type of psychiatric examination and 
testimony comes within the provisions of 18 USC 4244 to determine competency 
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to stand trial nor is it an expense incident to the prosecution of the case, and 
therefore can find no appropriation of this department to which it could properly 
be charged. 


The services of Dr. Marland in this matter were provided at the 
instance of, and clearly for the primary benefit of, the court. There is 
no indication in the materials submitted to us that Mr. Hantman 
requested the appointment of an independent psychiatric expert ; and 
we assume that he considered his interests to be adequately protected 
by the testimony of the hospital’s psychiatrist. In view of the fore- 
going, we do not believe that Dr. Marland’s services may be regarded 
as “representation for” Mr. Hantman for purposes of the Criminal 
Justice Act. 

While the judge may have been incorrect in basing his order for 
Dr. Marland’s services upon Rule 28 of the Federal Rules of Criminal 
Procedure, there appears to be no question concerning the authority 
of a court to procure at its own motion expert services which are 
deemed necessary to determine the matter before it. The exercise of 
such discretion has traditionally been regarded as an inherent power 
of the court. See, e.g., 9 Wigmore on Evidence (Third ed.) § 2484; 98 
C.J.S., Witnesses, § 350. Several decisions of this Office have also recog- 
nized this power; and have concluded that expenses so incurred are 
properly payable from appropriations available to the judicial branch 
“for necessary * * * miscellaneous expenses, not otherwise provided 
for * * *.” Our decision of November 4, 1954, B-121306, cited by the 
Assistant Attorney General, seems particularly similar to the instant 
matter. In that case, a Federal district judge had on his own motion 
appointed a psychiatrist to examine a prisoner who exhibited a possible 
mental condition during the course of a hearing on the prisoner’s appli- 
cation for a writ of habeas corpus seeking his transfer to a hospital 
for an operation. We held: 

In the instant case, the court apparently felt that the views of psychiatrists 
were needed in order to determine the proper course to be taken with respect 
to the writ, and in such situations the court appears to have inherent power to 
call witnesses on its own motion without specific authority for action in some 
law or rule. See the notes following Rule 28 [Federal Rules of Criminal Proce- 
dure] set forth in title 18, United States Code. Accordingly, it is concluded that 
the appropriation specified in the court order—which appropriation is available 


for miscellaneous expenses not otherwise provided for the judiciary—is available 
for payment of the expenses involved * * *. 


See also 39 Comp. Gen. 133, 137 (1959) ; B-132461, August 27, 1957; 
ef.,48 Comp. Gen. 681 (1969). 

We believe that the approach taken in our prior decision, discussed 
above, is applicable to the instant matter. Accordingly, it is our opinion 
that the invoice submitted by Dr. Marland is payable by the Admin- 
istrative Office from funds appropriated “for necessary travel and 
miscellaneous expenses, not otherwise provided for, incurred by the 
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judiciary * * *” under the Judiciary Appropriation Act, 1971, ap- 
proved October 21, 1970, Public Law 91-472, title IV, 84 Stat. 1055, 
1057. 

We are sending a copy of this letter to the Director of the Adminis- 
trative Office. . 


[ B-177707 J 


Bids—All or None—Onmission of Item Effect 


Under an invitation for bids for the preparation of personal property of military 
personnel for shipment or storage that divided delivery requirements into sched- 
ules I, II, and III, each schedule further divided into three geographical areas, a 
bidder who when awarded a contract for schedules II and III as low bidder 
alleged intent to bid on an “all-or-none” basis, except for the indicated exclusion 
of area I, schedule III, may not have its bid corrected as for a minor error, nor 
may the bid be disregarded, since the error in designating the all-or-none portion 
of the bid is not ascertainable from the bid documents and corrections would 
displace the low bidder on schedule I (ASPR 2-406.3 (a) (3) ). Although an award 
for the three schedules on an all-or-none basis would be pecuniarily advantageous 
to the Government, the preservation of the competitive system requires the rights 
of other bidders to be considered. 


To Denning & Wohlstetter, April 3, 1973: 


Reference is made to your letter of March 21, 1973, and prior corre- 
spondence, protesting against award to any firm other than the De Witt 
Transfer and Storage Company under invitation for bids No. 
N00244-73-B-0300, issued by the Naval Supply Center, San Diego, 
California. 

Bidders were requested to submit bids on a requirement for prep- 
aration of personal property of military personnel for shipment or 
storage and for intra-city/intra-area movement for a 1-year period 
ending December 31, 1973. The requirement was divided into schedules 
I, II and III, each schedule being further divided into three geo- 
graphical areas. The invitation provided for the evaluation of bids on 
the basis of the total aggregate price of all items within an area of 
performance under a given schedule. 

At bid opening, De Witt was found to be low bidder on schedules II 
and III only. Upon learning that the contracting officer intended to 
make an award on that basis, De Witt queried why it would not receive 
an award on schedule I also. The contracting officer noted that the 
cover letter with the De Witt bid stated as follows: 

Please be advised, enclosed Solicitation Number N00244—-73—B-0300, presented 
as follows: 


Schedule I Area 1, 2 3 All or None 
Schedule II Area 1, 2, 3 All or None 
Schedule III Area 2 and 8 All or None 


No Secondary or Tritary [sic], Schedule III, Area 1. 
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De Witt alleged that this language resulted from a secretarial error 
in transferring the limitations from dictated notes to the cover letter. 
De Witt contended that it intended to bid on an all-or-none basis for 
the combined schedules I, IT and III, excluding area I of schedule III. 

The contracting officer determined the alleged error not.to be minor 
under Armed Services Procurement Regulation (ASPR) 2-405 and 
accordingly denied De Witt’s request for correction of the bid. De 
Witt protested the decision. Upon receipt of the protest by the Deputy 
Commander, Procurement Management, Naval Supply Systems Com- 
mand, it was recognized that the regulation applicable to an alleged 
mistake was ASPR 2-406 and the authority to decide whether cor- 
rection could be made lay with the Deputy Commander. The protest- 
ant was advised of this and requested to submit a statement as to the 
nature of the mistake, how it occurred and the intended bid price, 
and a written request indicating the firm’s desire to withdraw or 
modify the bid. In response to this advice, the attorney for De Witt by 
letter of January 22, 1973, alleged that the bidder intended at all times 
to bid “all or none” as regarded all items bid upon, and it was re- 
quested that the bid be changed accordingly or be disregarded. An 
affidavit from the secretary who allegedly made the error explaining 
how it had occurred was also furnished. 

After considering the evidence, the Deputy Commander noted that 
the governing regulation in the matter, ASPR 2-406.3(a) (3), states 
as follows: 

(3) Where the bidder requests permission to correct a mistake in his bid and 

clear and convincing evidence establishes both the existence of a mistake and the 
bid actually intended, a determination permitting the bidder to correct the mis- 
take may be made; provided that, in the event such correction would result in 
displacing one or more lower bids, the determination shall not be made unless the 
existence of the mistake and the bid actually intended are ascertainable sub- 
stantially from the invitation and the bid itself. * * *. 
Although the extrinsic evidence furnished by the bidder outside the 
invitation and the bid was considered convincing as to the fact that a 
mistake in bid had been made, correction of the alleged mistake was 
not allowed in view of ASPR 2-406.3(a) (3) because it would result 
in displacing the low aggregate bidder on schedule I. The existence of 
the mistake and the bid actually intended were not considered to be 
ascertainable substantially from the invitation and the bid. Further, 
the evidence was considered to conflict as to whether an all-or-none bid 
was intended on all three schedules in toto or on all three schedules 
less area I of schedule ITI. 

The original request of the attorney for De Witt by letter of Janu- 
ary 8, 1973, was “that either an award of contract covering all work 
required under schedules I, II, and III be made to De Witt or if such 
an award is not to be made to DeWitt then it is urged that DeWitt be 



















































~ Be RRR HRAR & 














& aA 











aNh TRNAS 








at 








us 











UL RAAE ALE R EUh t 






















626 DECISIONS OF THE COMPTROLLER GENERAL [52 


permitted to withdraw its bid.” The attorney further contended that 
because the intended bid prices are those in the bid originally sub- 
mitted by De Witt and because the cover letter, which is also a part of 
the bid, notes the all-or-none qualifications with which the allegation 
of mistake is concerned, the existence of an error and of the intended 
bid prices is clearly established from the bid and therefore correction 
may be allowed even if the displacement of another low bid should 
occur thereby. It was also stated that the fact that the De Witt bids on 
areas IT and III of schedule III were out of line with the prices sub- 
mitted by the other bidders should have placed the contracting officer 
on notice as to the all-or-none error. 

Weare unable to concur with your contentions. Even if the contract- 
ing officer should have been placed on notice as to the possibility of 
error in the De Witt bid by the lowness of the De Witt prices for areas 
II and III of schedule III, this fact could equally point to a mistake 
having been made by the bidder in the computation of its bid prices 
on those items. That the error occurred in designating the all-or-none 
portion of the bid is, in our opinion, not ascertainable from the bid 
documents. Rather, the nature of the error is proven only by resorting 
to extrinsic evidence. Consequently, since correction would displace 
the low bidder on schedule I, under ASPR 2-406.3(a) (3), we believe 
that correction was properly disallowed. Further, inasmuch as the 
extrinsic evidence showed that all-or-none bids were not intended as 
to each schedule individually, it is proper that the De Witt bid be with- 
drawn. Although an award to De Witt for the three schedules on 
an all-or-none basis would be pecuniarily advantageous to the Gov- 
ernment, our Office has held that, where the correction would result 
in displacement of one or more bidders, the interest of the Govern- 
ment in preserving and maintaining the competitive bidding system 
requires that the rights of other bidders be considered as calling for 
denial of the correction, except where it can be ascertained substan- 
tially from the invitation and bid itself. 37 Comp. Gen. 210 (1957) ; 
B-166523, August 5, 1969; and B-169986, June 18, 1970. 

Accordingly, the protest is denied. 


[ B-171637 J 


Courts — Jurors — Fees — Government Employees in Federal 
Courts—Sequestered Jurors 


The fact that jury duty involves only 8 hours of absence from a Federal position 
does not entitle a Federal employee sequestered for 49 days as an alternate juror 
in a United States District Court to additional jury fees for 16 hours a day 
on the basis of the “two-thirds rule” for the days that were within the employee’s 
regular tour of duty and for which jury fees were not paid in accordance with 
5 U.S.C. 5587, which prohibits payment to an employee of the United States for 
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jury duty in United States courts while in a pay status in a civilian position, as it 
is immaterial whether the employee’s pay status involved only a part of the period 
of jury service since there is no authority to pay jury fees on a pro rata basis. 
Overruled by 538 Comp. Gen. ( B-70371, Dec. 6, 1973). 


To the National Vice President, American Federation of Govern- 
ment Employees, April 4, 1973: 

Reference is made to your letter dated October 5, 1972, with enclo- 
sures, reference L-1156, requesting a decision on the claim of Mrs. 
Rosemary A. McGinn, a Federal employee, for additional fees covering 
jury service in the United States District Court for the Middle District 
of Pennsylvania. 

The information furnished indicates that during the period Febru- 
ary 7-April 5, 1972, Mrs. McGinn, while serving as an alternate juror 
in the United States District Court for the Middle District of Pennsyl- 
vania, was sequestered along with other jurors for a period of 49 days 
(February 17-April 5, 1972). Pursuant to the cognizant statute (5 
U.S. Code 5537), Mrs. McGinn was only paid jury fees for those days 
of service (14) which were not within her regular tour of duty as a 
Federal employee (7 weekends). 

What Mrs. McGinn seeks now is compensation for the balance of the 
time she served as a juror on the basis of the “two-thirds rule.” The 
rationale employed is that of the 24 hours on any day which Mrs. 
McGinn served as a sequestered juror, only 8 hours involved absence 
from her Federal job. In such light she claims 24 of the daily compen- 
sation payable to a juror asserting that 16 hours of every day served 
in such a capacity were during her normal off-duty hours. 

5 U.S.C. 5537 provides as follows: 





(a) An employee as defined by section 2105 of this title (except an individual 
whose pay is disbursed by the Secretary of the Senate or the Clerk of the House 
of Representatives) or an individual employed by the government of the District 
of Columbia may not receive fees for service— 

(1) asa juror ina court of the United States or the District of Columbia ; 
or 

(2) as a witness on behalf of the United States or the District of 
Columbia. 

(b) An official of a court of the United States or the District of Columbia 
may not receive witness fees for attendance before a court, commissioner, or 
magistrate where he is officiating. 

(c) For the purpose of this section, “court of the United States’ has the 
meaning given it by section 451 of title 28 and includes the United States Dis- 
trict Court for the District of the Canal Zone, the District Court of Guam, and 
the District Court of the Virgin Islands. 


28 U.S.C. 1871 states in pertinent part that: 


Grand and petit jurors in district courts or before United States commissioners 
shall receive the following fees, except as otherwise expressly provided by law: 

For actual attendance at the place of trial or hearing and for the time neces- 
sarily occupied in going to and from such place at the beginning and end of such 
service or at any time during the same, $20 per day, except that any juror re- 
quired to attend more than thirty days in hearing one case may be paid in the 
discretion and upon the certification of the trial judge a per diem fee not ex- 
ceeding $25 for each day in excess of thirty days he is required to hear such case. 
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We have held that when an employee performs jury service after his 
duty hours, or on a nonworkday, or on a holiday (no court leave being 
involved), he is entitled to payment of or retention of jury fees. 36 
Comp. Gen. 378, 379 (1956) and 45 id. 251 (1965). 

As to jury duty in a Federal court where such duty extends beyond 
the hours covered by an employee’s court leave, we note that a similar 
situation was the subject of question 3 and the answer thereto as con- 
tained in 36 Comp. Gen. 378 at page 379 (1956). The question was as 
follows: 

(3) If there is a partial conflict between the usual hours of employment of 
such an employee and the hours of jury service, may the employee collect or 


retain the jury fee on a pro rata basis to the extent of such conflict? [Italic 
supplied. ] 


In response thereto, this Office stated that: 


Referring to question (3), we see no proper legal basis under section 2 of the 
above-quoted statute for prorating any jury fee in the case of jury service by 
“any employee specified in section 1’ where the jury service is “in any court of 
the United States’—a situation to which your third question is addressed. Un- 
like section 3 of the statute—providing for some measure of “reimbursement” 
to the United States for jury service rendered in State courts where the com- 
pensation and annual leave account of the Federal employee continues without 
diminution during the period of all or a part of his scheduled tour of duty— 
section 2 is explicit in its mandate that such employee “shall not receive any 
compensation for such service.” That section of the statute has consistently 
been construed by our Office as prohibiting payment to an employee of the United 
States for jury duty for those days on which he may perform jury service in 
the United States courts while in a pay status in his civilian position (29 Comp. 
Gen. 391), and whether such pay status involves only a part of the period of 
jury service is immaterial. To provide for prorating under section 2 of the 
statute would be reading into the statute a provision which is not there. We must 
conclude, therefore, that question 3 is for answering in the negative. 


We see no reason why the above conclusion would not be applicable 
here regardless of the fact that Mrs. McGinn was sequestered for 49 
days (24 hours a day). In that connection we point out that the jury 
fee in a Federal court may cover only a short period of the day or the 
full 24 hours. Furthermore, our review of the legislative histories of 
the provisions of 5 U.S.C. 5537, including the predecessor act of 
June 29, 1940, and the provision of 28 U.S.C. 1871, does not reveal 
any legislative intent to authorize partial juror fees in the event of an 
overlap of the time a Federal employee serves as a juror and the time 
of his normally scheduled tour of duty. 

Accordingly, we perceive no basis upon which Mrs. McGinn could 
properly be paid jury fees on a pro rata basis during the period in 
question. We assume she has filed or will file a claim with the Clerk of 
the Court for the jury fee covering the holiday, February 21, 1972, 
in accordance with our decision in 45 Comp. Gen. 251. 
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[ B-173815 J 


Foreign Service—Promotions—Delayed—Annuity Computation 


Notwithstanding a 4-year delay in promoting a Foreign Service Officer from 
FSO-4 to FSO-3 due to age discrimination, the officer who will reach mandatory 
retirement age within 8 months of his promotion may not be permitted for the 
purpose of increasing his annuity payments to pay into the Foreign Service and 
Disability Fund the additional amounts that would have been deducted from 
his salary and deposited into the fund but for the delay. Compulsory contribu- 
tions to the retirement fund are based on actual salary received and since the 
employee may not be retroactively promoted upon removal of the age discrimi- 
nation, his annuity payments are not for computation on the salary of grade 
FSO-3 prior to the date he was promoted to that grade. 

To Kiyonao Okami, American Consul, Embassy of the United 


States of America, April 4, 1973: 


Reference is made to your letter of March 5, 1973, requesting that 
you be permitted to pay into the Foreign Service and Disability Fund 
the additional amounts that would have been deducted from your 
salary and deposited into the fund if your promotion from FSO-4 to 
FSO-3 had been made in 1968 instead of being delayed to 1972 be- 
cause of discrimination on account of your age. You state that you 
will reach the mandatory age for retirement on June 30, 1973, and 
wish to make such additional contributions to the fund so that your 
annuity will be computed on the higher salary that you would have 
received but for the discrimination. 

You state that after being passed over for promotion for several 
years on account of age, you filed a grievance in 1971. On June 5, 1972, 
the Foreign Service Grievance Board found that you had been dis- 
criminated against. Accordingly, the Board recommended to the Secre- 
tary of State that you be promoted to the fourth step of FSO-3, which 
would have been the approximate point in grade which you would 
have held had your career not been impeded by discrimination. The 
Secretary concurred with the Board and you were subsequently pro- 
moted to the fourth step of FSO-3, effective October 9, 1972. You note 
that you will have been paid at the higher salary for only 8 months at 
the time of your retirement and the increased salary payments for this 
short period will have little effect on the basic salary for the highest 
3 consecutive years of service, on which your annuity is te be based. 
While you do not claim-any back pay, you believe that under the cir- 
cumstances you should be permitted to make additional deposits into 
the retirement fund and thereby increase your annuity back to the date 
in 1968 when you should have received the promotion to FSO-3. 

Section 821 of the Foreign Service Act of 1946, as amended, 22 U.S. 
Code 1076, reads in part as follows: 


(a) The annuity of a participant shall be equal to 2 per centum of his average 
basic salary for the highest three consecutive years of service, for which full 
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contributions have been made to the Fund, multiplied by the number of years, 
not exceeding thirty-five, of service credit obtained in accordance with the pro- 
visions of sections 1091 to 1093 of this title. * * *. 


Section 811 of the Foreign Service Act of 1946, as amended, 22 U.S.C. 
1071 reads in part as follows: i 

(a) Seven per centum of the basic salary received by each participant shall 
be contributed to the Fund for the payment of annuities, cash benefits, refunds, 
and allowances. An equal sum shall also be contributed from the respective 
appropriation or fund which is used for payment of the salary. * * *. 

ca * oe * x om * 
(b) Each participant shall be deemed to consent and agree to such deductions 


from basic salary, and payment less such deductions shall be a full and complete 
discharge and acquittance of all claims and demands whatsoever for all regular 
services during the period covered by such payment, except the right to the 
benefits to which he shall be entitled under this chapter, notwithstanding any 
law, rule, or regulation affecting the individual’s salary. 

Regarding the amount of the deduction, subsection 102(a) of Public 
Law 91-201, 22 U.S.C. 1064, approved February 28, 1970, 84 Stat. 17, 
substituted “Seven” for “Six and one-half.” 

The above statutory provisions provide that the annuity of a Foreign 
Service Officer is to be computed on his average basic salary for which 
full contributions have been made to the fund and require deductions 
from the salary of an officer in the amount stated. Such deductions are 
a full and complete discharge of the Government’s obligation to the 
officer except for the retirement benefits, etc., contained in the 
remainder of the code chapter. There is no provision for computing 
the high 3-year basic salary on a constructive salary basis or on the 
basis of additional contributions to the fund. Section 881 of the Foreign 
Service Act of 1946, as amended, 22 U.S.C. 1116, provides that a 
participant may make voluntary contributions to the fund. However, 
such contributions are to be used to purchase an additional life annuity 
actuarially equivalent to such contributions, etc., and do not affect the 
participant’s basic salary for the purpose of computing his annuity 
under 22 U.S.C. 1076. 

Since the statutes pertaining to compulsory contributions to the 
retirement fund require such contributions to be based on the actual 
salary received, it appears that the only basis for increasing your 
average basic salary for the purpose of computing your annuity would 
be that you are entitled to a retroactive promotion and back pay. 
Regarding the remedy for a discriminatory personnel action it was 
held in 48 Comp. Gen. 502 (1969) that a retroactive promotion because 
of failure to timely promote an employee because of racial discrimina- 
tion was unauthorized. It would appear that this rule would also apply 
in cases involving discrimination on account of age. We have also 
examined laws and regulations that became effective subsequent to the 
date of the decision cited above. However, we have found none that 
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would authorize the retroactive promotion of an employee with back 
pay because of failure to timely promote him due to discrimination 
on account of age. 

In view of the above, our view is that no basis exists whereby your 
average basic salary for annuity computation purposes could be com- 
puted on the salary-of grade FSO-3 prior to the date you actually were 
promoted to that grade. 


[ B-173976 J 


Compensation—Promotions—Delayed—Freeze on Promotions 


Where the Federal Aviation Administration elected, in the exercise of its 
executive function to appoint persons to the civilian Government service, not 
to promote development Air Traffic Controllers who had satisfied the criteria 
for promotion until clarification of the Presidential order of December 11, 1972, 
placing a freeze on promotions, the employees did not become entitled to higher 
salaries prior to the date of the agency’s promotional action, notwithstanding 
the controllers performed the duties and otherwise qualified for the promotions, 
or that an employment agreement may have been executed, since under Executive 
Order 11491, the right of promotion is retained by the management officials of 
an agency. Furthermore, the failure to promote is not the “unjustified or 
unwarranted personnel action” contemplated by 5 U.S.C. 5596 to entitle the 
employees to back pay. 


To the Regional Vice President, Professional Air Traffic Controllers 
Organization, April 4, 1973: 


This refers to your letter of February 6, 1973, requesting a decision 
concerning whether Air Traffic Controller developmental promotions 
delayed by the Federal Aviation Administration as a result of the 
President’s December 11, 1972 freeze on hirings and promotions in the 
executive branch, should be made retroactively effective to dates when 
the controllers satisfied promotion criteria during the freeze period. 

Your contention as we understand it is that an employment agree- 
ment between the agency and its controller employees required the 
agency to promote such employees whenever they satisfied certain 
established criteria relative to performance, training, time in grade, 
etc. Upon imposition of the freeze, the agency was uncertain whether 
such promotions were permissible under terms of the President’s order 
and sought advice from the Civil Service Commission. You state the 
Civil Service Commission ruled on January 2, 1973, that an implicit 
commitment existed on the part of both the agency and the employees 
that when the employees satisfied the criteria they could not be denied 
promotions. You complain that the agency has not mace delayed 
promotions retroactively effective to dates on which the employees 
satisfied the criteria and seek a decision on this matter. 

The Federal Aviation Administration has informally advised this 
Office that your organization does not have an agreement covering 
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promotion of developmental controllers. Moreover, we note that section 
12 of Executive Order 11491, Labor-Management Relations in the 
Federal Service, requires all agreements between an agency and a 
labor organization to include a basic provision retaining the right of 
promotion in management officials of the agency, in accordance with 
applicable laws and regulations. 50 Comp. Gen. 850 (1971). Appar- 
ently, you are relying on agency policy to advance developmental 
controllers when certain specified development criteria has been 
satisfied. 

However, it is an established principle of law that the power of 
appointment to the civilian Government service is an executive func- 
tion and lies within the discretion of the head of the employing agency. 
Tierney v. United States, 168 Ct. Cl. 77 (1964) ; Nordstrom v. United 
States, 177 Ct. Cl. 818 (1966). Federal Government employees are 
entitled to the salaries of the positions to which they are appointed 
regardless of the duties they actually perform. Thus where employees 
of an agency believed themselves entitled to promotion to a higher 
grade or to have the positions they occupied reclassified to a higher 
grade, and were ultimately successful in so persuading the Civil 
Service Commission, their entitlement to the pay of the higher grade 
did not commence until they were actually promoted to that grade in 
accordance with the mandate of the Civil Service Commission, not 
having occupied the higher grade position until that time. Further- 
more, the general rule is that when a position is reclassified to a higher 
grade as a result of an appeal to the Civil Service Commission, there 
is no authority to make the higher salary rate retroactively effective. 
Dianish et al. v. United States, 183 Ct. Cl. 702 (1968). 

In the instant case, the Federal Aviation Administration elected 
not to exercise its discretion to promote certain developmental control- 
lers until it obtained clarification of the Presidential order placing a 
freeze on promotions. Since the appointments (promotions) were not 
made until a later date, the employees did not become entitled to the 
higher salaries for any period prior thereto, notwithstanding the fact 
they may have performed the duties of, and have been otherwise 
qualified for, these positions in the interim. It has long been the rule of 
our Office that a personnel action may not be made retroactively effec- 
tive so as to increase the right of an employee to compensation. 40 
Comp. Gen. 207 (1960) ; 39 id. 583 (1960). 

In response to your request, we have also examined the possible 
application of 5 U.S. Code 5596, covering back pay due to unjustified 
personnel action, which reads in pertinent part as follows: 


An employee of an agency who, on the basis of an administrative determination 
or a timely appeal, is found by appropriate authority under applicable law or 
regulation to have undergone an unjustified or unwarranted personnel action that 
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has resulted in the withdrawal or reduction of all or a part of the pay, allow- 
ances, or differentials of the employee— 

(1) is entitled, on correction of the personnel action, to receive for the period 
for which the personnel action was in effect an amount equal to all or any part 
of the pay, allowances, or differentials, as applicable, that the employee normally 
would have earned during that period if the personnel action had not occurred, 
less any amounts earned by him through other employment during that period ; 
and - 

(2) for all purposes, is deemed to have performed service for the agency dur- 
ing that period, except that the employee may not be credited, under this section, 
leave in an amount that would cause the amount of leave to his credit to exceed 
the maximum amount of the leave authorized for the employee by law or 
regulation. 

(c) The Civil Service Commission shall prescribe regulations to carry out 
this section. * * * 


Regulations implementing this statute have been promulgated by the 
Civil Service Commission in 5 CFR 550.803 and. provide in part as 
follows: 






























(d) To be unjustified or unwarranted, a personnel action must be determined 
to be improper or erroneous on the basis of either substantive or procedural defects 
after consideration of the equitable, legal, and procedural elements involved in 
the personnel action. 

(e) A personnel action referred to in section 5596 of title 5, United States 
Code, and this subpart is any action by an authorized official of an agency which 
results in the withdrawal or reduction of all or any part of the pay allowances, 
or differentials of an employee and includes, but is not limited to, separations 
for any reason (including retirement), suspensions, furloughs without pay, 
demotions, reductions in pay, and periods of enforced paid leave whether or not 
connected with an adverse action covered by Part 752 of this chapter. 


Our Office has had occasion to construe the language of the above- 
quoted statute and regulations and has consistently held that a failure 
to promote as a result of discrimination or other unjustified cause is 
not such an “unjustified or unwarranted personnel action” as to entitle 
the employees adversely affected thereby to back pay. See B-173388, 
July 26, 1971; B-173255, July 14, 1971, and B-165571(1), July 18, 
1969, copies enclosed. 

Accordingly, on the basis of the present record we are of the opinion 
that the Federal Aviation Administration acted properly in not mak- 


ing delayed promotions of developmental controllers retroactively 
effective. 


[ B-175222 J 


Bonds—Performance—Surety—Liability, Obligation, Etc. 


A surety who requested the Government to withhold the funds due a defaulting 
contractor under a janitorial service contract and who met its obligations under 
the performance bond for the excess costs to the contracting agency to complete 
the contract is not liable in an amount that exceeds its obligation under the pay- 
ment bond for the withheld funds that were turned over by the agency to the 
Labor Department to cover wage deficiencies under the defaulted contract as 
well as another contract. The surety did not complete the contract itself and 
having only guaranteed contract performance at a specified price, it is not liable 
for the wage underpayments that it did not guarantee. To hold the surety liable 
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for obligations not contemplated by the performance bond would violate the 
general rule of the Law of Suretyship that no one incurs a liability for another 
unless expressly agreeing to be bound. 


To the Secretary of the Air Force, April 4, 1973: 


Reference is made to your transmittal letter dated March 16, 1972, 
with enclosures, from the Chief, Contract Support Branch, Contract 
Management Division, Dir/Procurement Policy (LGPMB), concern- 
ing the claim of United States Fidelity and Guaranty Company 
(USF&G), surety for Western Janitorial Service, Incorporated 
(Western), to certain funds disbursed under contract No. F04666-69- 
C-0260, with the United States Air Force. 

The contract was awarded to Western on June 27, 1969, and pro- 
vided for custodial services at Beale Air Force Base, California, 
USF&G furnished payment and performance bonds on the contract. 
Western abandoned the contract effective February 27, 1970, and on 
March 2, 1970, the contracting officer notified the surety that Western 
had defaulted on its contract and demanded that USF&G satisfy its 
performance bond obligation. USF&G immediately (March 2, 1970) 
sent a telefax to the contracting officer directing the contracting officer 
to retain any and all funds due on the contract, and by letter dated 
March 16, 1970, it tendered the services of Murcole, Incorporated, to 
complete the defaulted contract and agreed to reimburse the Air Force 
for excess costs resulting from the default. Formal Notice of Default 
Termination was dated April 1, 1970, at which time Western was noti- 
fied that it would be held liable for any excess costs incurred by the 
Government in the reprocurement of the terminated services. At the 
time of default by Western the Government had in its possession the 
sum of $1,326.29, withheld from Western for work performed prior 
to its abandonment of work under this contract. 

Reprocurement of the terminated services was accomplished as 
follows: 


a. Cost incurred for Government labor to perform 

services, Feb. 27 through March 5, 1970. $ 488. 42 
b. Reprocurement : 

(1) Interim services March 6-19, 1970, from Mur- 


cole, Incorporated. $ 1,600. 00 
(2) Interim services, March 20-27, 1970, from 

Murcole, Incorporated. $ 800.00 
(3) Contract with Murcole, Incorporated, for 

period March 28 through June 30, 1970. $ 9, 306. 62 


Total cost of completion of defaulted contract $12, 145. 04 
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Had Western completed the contract it would have earned for 4 
months and 2 days (February 27 through June 30, 1970), at $2,062.36 
per month, the sum of $8,386.94 less $20.97 discount or a net amount of 
$8,365.97. Therefore, the net excess costs were $3,779.07. 

On June 17, 1970, the surety was notified by the contracting officer 
that the withheld surh ($1,326.29) was being contested pending a hear- 
ing by the Department of Labor regarding claims for unpaid wages by 
employees of Western. The hearing examiner determined that 
$40,526.14 was due Western employees for work performed on a num- 
ber of contracts with the United States. However, of the total amount 
owed, only $668.51 was attributable to the Beale Air Force Base work. 

On August 12, 1970, the Air Force sent to the surety a “Notice of 
Assessment of Excess Cost (Damages)” on the Beale contract. The 
surety was notified that the total excess costs and damages incurred in 
completing performance were $3,779.07 and that, after subtracting the 
$1,326.29 of withheld funds, the surety owed $2,452.78 on the perform- 
ance bond. On August 20, 1970, the surety sent its drafts for $2,452.78 
(the excess costs of completing the contract after application of the 
withheld balance) under its performance bond and for $668.51 (the 
amount of the wage claims attributable to the contract) under its pay- 
ment bond to the Air Force and to the Department of Labor, 
respectively. 

On September 4, 1970, the Air Force notified the surety that it had 
transmitted $1,326.29, the undisbursed contract balance, to the Depart- 
ment of Labor at its request to satisfy wage claims against Western 
and demanded payment of that amount as it had been erroneously 
credited to the excess costs of completing the Beale contract. On Sep- 
tember 16, 1970, the surety objected to this action in a letter to the Air 
Force. On the same date it called the Department of Labor’s attention 
to its draft in the amount of $668.51 and advised of its intention to 
meet all its obligations on Western payment bonds. In its reply the 
Department of Labor returned the USF&G draft of August 20, 1970, 
stating that the funds withheld by the Air Force were sufficient to 
satisfy the amount due to Western’s employees under the Beale 
contract. 

In response to our request, the Department of Labor also advised us 
that of the $1,326.29, transmitted by the Air Force, $668.51 was paid 
to Western’s underpaid employees under the Beale Air Force Base 
contract, and that the balance of $657.78 was used to help pay back 
wages found due employees on another Western contract on which 
there was no surety. It is Labor’s position that the foregoing distribu- 
tion was in accordance with the following pertinent provisions of 
section 3(a) of the Service Contract Act of 1965 (41 U.S. 
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Code 352(a)), and the implementation thereof in Armed Services 
Procurement Regulation 12-1004, respectively. 


41 U.S.C. 352(a) 


So much of the accrued payment due on the contract .or any other contract 
between the same contractor and the Federal Government may be withheld as is 
necessary to pay such employees. Such withheld sums shall be held in a deposit 
fund. On order of the Secretary, any compensation which the head of the Federal 
agency or the Secretary has found to be due pursuant to this Act shall be paid 
directly to the underpaid employees from any accrued payments withheld under 
this Act. 


ASPR 12-1004 


This contract, to the extent that it is of the character to which the Service 
Contract Act of 1965 * * * applies, is subject to the following provisions and to 
all other applicable provisions of the Act and the regulations of the Secretary of 
Labor thereunder. * * * 


* * * * oo * * 


(g) Withholding of payments and termination of contract. The contracting 
Officer shall withhold or cause to be withheld from the Government Prime Con- 
tractor under this or any other Government contract with the Prime Contractor 
such sums as he, or an appropriate officer of the Labor Department, decides 
may be necessary to pay underpaid employees. Additionally, any failure to comply 
with the requirements of this clause relating to the Service Contract Act of 1965 
may be grounds for termination of the right to proceed with the contract work. 
In such event, the Government may enter into other contracts or arrangements 
for completion of work, charging the Contractor in default with any additional 
cost. 














































The surety contends that under well-established legal principles the 
money retained by the Government at the time of Western’s default 
was properly for application toward completion of the contract and, 
therefore, USF&G’s payment of the difference between that amount 
and the total excess completion costs absolved it of liability under its 
performance bond. Its rationale is to the effect that the Government 
holds the undisbursed funds in trust for completion of the contract 
and the completing surety is subrogated to the Government’s right to 
apply the retained funds to the excess completion costs in preference 
to any other claims. It is the surety’s position that while the Service 
Contract Act of 1965 authorizes the withholding of funds due the 
contractor to satisfy wage claims under that or other contracts, it is 
not applicable to the situation where, as here, the contractor defaults 
and the retained funds are held in trust for completion of 
performance. 

The right of a surety to a withheld fund when the surety completes 
performance of a contract upon default by the contractor has long 
been recognized. In Prairie State Bank v. United States, 164 U.S. 227 
(1896), the court held that a retained fund under a Government con- 
tract was for the protection of the United States and that a completing 
surety was subrogated to the rights of the Government in the fund and 
therefore had an equitable interest in it. This “firmly established rule” 
was reaffirmed by the Supreme Court in Pearlman v. Reliance Insur- 
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ance Co., 371 U.S. 132 (1962) and has been applied in 7'rinity Univer- 
sal Insurance Co. v. United States, 382 F. 2d 317 (5th Cir. 1967), 
cert. den. 390 U.S. 906 (1968), and Security Insurance Co. v. United 
States, 192 Ct. Cl. 754, 428 F. 2d 838 (1970). In the latter case, the 
Court quoted approvingly the following language from T7'rinity, 
supra: p 

A different situation occurs when the surety completes the performance of a 
contract. The surety is not only a subrogee of the contractor, and therefore a 
creditor, but also a subrogee of the government and entitled to any rights the 
government has to the retained funds. If the contractor fails to complete the job, 
the government can apply the retained funds and any remaining progress 
money to costs of completing the job. The surety is liable under the perform- 
ance bond for any damage incurred by the government in completing the 
job. On the other hand, the surety may undertake to complete the job itself. In 
so doing, it performs a benefit for the government, .and has a right to the re- 
tained funds and remaining progress money to defray its costs. The surety who 
undertakes to complete the project is entitled to the funds in the hands of the 
government not as a creditor and subject to setoff, but as a subrogee having the 
same rights to the funds as the government. (382 F. 2d at 320.) 
Essentially, the conclusion reached in these cases is that a completing 
surety is no worse off than one that elects to pay excess cost damages. 
Since in the instant case the surety did not complete the contract, the 
excess cost damages for which the surety is liable must be determined. 

The legislative history of the Service Contract Act of 1965 indicates 
that the Act’s purpose was to give the same protection and benefits to 


service employees that was afforded construction workers under the 


Davis-Bacon Act, 40 U.S.C. 276a. For example, page 11 of the Hear- 
ings Before the Subcommittee on Labor and Public Welfare, 89th Con- 
gress, 1st Session, on H.R. 10238, which was subsequently enacted as 
Public Law 89-286 (Service Contract Act of 1965), contains the fol- 
lowing testimony of the Solicitor of Labor: 


At the threshold I have been told that there is some curiosity as to why we 
did not simply take the Davis-Bacon Act and extend it so that it would cover 
service contracts as well as construction contracts. 


* eS * * * * « 
Another answer to that question is, that in principle, without mentioning it, we 


have followed the Davis-Bacon Act. 

The Davis-Bacon Act authorizes the withholding of funds due under 
a contract to reimburse workers who were paid less than the required 
minimum wages while working on that contract. Thus, the two acts are 
substantially similar except for the provision in the Service Contract 
Act of 1965 which authorizes the use of retained funds to reimburse 
workers owed money under other contracts as well as the contract 
under which the money is retained. No explanation of this difference 
appears in the legislative history. We note, however, that the provisions 
of the Walsh-Healey Act of June 30, 1936, 49 Stat. 2036, 41 U.S.C. 36, 
providing similar protection for employees under supply contracts, 
have also been held to apply to all contracts subject to that act, Ready- 
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Mix Concrete Company v. United States, 131 Ct. Cl. 204 (1955) ; Cf. 
19 Comp. Gen. 785 (1940), and that the language of the Service 
Contract Act explicitly provides for similar application of its 
provisions. : 

We have previously had occasion to consider a claim to retained 
funds on behalf of unpaid workers due under a contract subject to the 
Davis-Bacon Act. 46 Comp. Gen. 178 (1966). In that case we rejected 
the trust fund concept expressed in certain prior cases (33 Comp. 
Gen. 496 (1954) and 35 id. 144 (1955)) as applied to withheld 
payments under a contract. We held that a trust arose in favor of the 
workmen, if at all, only when “determinations are made as to the 
employees entitled, the individual amounts due, and the withheld 
amounts transferred to and accepted by the General Accounting Office 
as impressed monies.” 46 Comp. Gen. 178, 182. We noted that the 
statute provided that the contracting officer may withhold in favor of 
underpaid employees but that the Davis-Bacon Act procedures 
appeared to be supplemental to other rights and remedies available 
to the workers, and we concluded that the Government has priority for 
setoff of its claims against amounts withheld from a contractor, leaving 
the workers to other remedies if the retainage was insufficient to 
satisfy their claims also. We have held that under the Walsh-Healey 
Act, funds withheld for the benefit of employees must be used only for 
payment to employees because of the mandatory language of the act. 
19 Comp. Gen. 565 (1939) ; 46 id. 178, 182, supra. In both cases, how- 
ever, it is clear that unpaid employees can have a paramount interest 
in the withheld funds only if the funds were withheld specifically for 
the benefit of such employees. See B-166264, June 1, 1970. 

In view of these decisions and the legislative history of the Service 
Contract Act, we cannot conclude that employees covered by that act 
have any greater protection with respect to a surety’s claim to retained 
funds than those covered by the Davis-Bacon and Walsh-Healey Acts. 
Furthermore, while it is clear that under the act a contractor who fails 
to pay the minimum required wages to his employees may be defaulted 
for nonperformance, thereby subjecting the performance bond surety 
to liability for excess costs, it is equally clear that such excess costs do 
not encompass the amount by which the employees were underpaid. 
As stated in United States v. Munsey Trust Co., 332 U.S. 234, 244 
(1947) : 


* * * When laborers and materialmen * * * are unpaid and the work is 
complete, the government suffers no damage. The work has been done at the 
contract price. The government cannot suffer damage because it is under no legal 
obligation to pay the laborers and materialmen. In the case of the laborers’ 
bond, the surety has promised that they will be paid, not, as in the case of 
performance bond, that work will be done at a certain price. * * *. 
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Here, the surety, by executing a performance bond, guaranteed per- 
formance at a specified price, but it does not appear that it undertook 
to guarantee payment of contractor employees on the specific contract 
involved or on any other contract. Thus, to hold the performance bond 
surety for underpayment of laborers would make the surety liable for 
obligations not contémplated when the bond was issued. This would 
violate the “general rule of the Law of Suretyship that no one incurs 
a liability to pay a debt or perform a duty for another unless he 
expressly agrees to be so bound, for the law does not create relation- 
ships of this character by mere implication.” 44 Comp. Gen. 495, 497 
(1965). 

We do not believe that our holding in B-161460, May 25, 1967, is in 
conflict with our holding in the instant case. The prior case involved 
the proper distribution of funds representing amounts earned by the 
contractor, but unpaid, under certain defaulted contracts. There were 
three claimants to the funds: the contracting agency for its excess 
reprocurement costs, unpaid employees under the Service Contract 
Act of 1965, and the Internal Revenue Service for taxes owed by the 
defaulted contractor. In that situation the Solicitor of Labor asked 
the contracting officer to give priority to the unpaid employees’ claims. 
We concluded that our Office “would not be required to object to 
priority being given to payment of the amounts due the unpaid 
employees in accordance with the request of the Solicitor of Labor.” 
Although we held that the Government may give priority to the 
unpaid employees, we did not have the question presented in that case 
of a surety’s liability for excess costs. Under the terms of the per- 
formance bond the surety is liable to the Government for the excess 
costs resulting from the contractor’s default. In measuring the extent 
of the costs, we believe the Government must deduct funds it withheld 
from a defaulted contractor at the surety’s request. While the Govern- 
ment may choose to apply the withheld funds to the benefit of unpaid 
employees rather than to its own claims, the Government may not 
look to the surety to reimburse it for the funds paid to the employees. 
See Home Indemnity Company v. United States, 180 Ct. Cl. 173, 376 
F. 2d 890 (1967). 

Accordingly, we believe that the surety herein may not be held 
liable for the $1,326.29 paid by the Air Force to the Department of 
Labor, except to the extent to which that amount was used to satisfy 
the surety’s obligation under its payment bond. 
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[ B-175254(1)] 


Bids—Competitive System—Specifications—Development to En- 
able Competition 


The low bidder under a canceled ambiguous invitation for bids on 2,000 KW gas 
turbine engine driven power plants and related data packages who did not sub- 
mit a bid under the reissued invitation because it included a revised, more 
broadened experience clause, a requirement for a 100 percent performance bond, 
and two liquidated damage clauses at different per diem rates, provisions the 
bidder contended were designed to eliminate competition, was not prejudiced by 
use of the clauses as they were developed to protect the Government’s interest in 
view of the responses to the initial solicitation from relatively inexperienced 
firms and, furthermore, the use of such clauses is not improper or unduly re- 
strictive of competition because one or more bidders or potential bidders cannot 
comply with their requirements. 


Bids—Competitive System—Restrictions on Competition—Protect 
Interests of Government 


The inclusion in an invitation for bids to procure gas turbine units of an experi- 
ence, performance bond, and two liquidated damage clauses in order to protect 
the interests of the Government is not restrictive of competition where the 
experience clause is intended to establish prior experience—a matter of bidder 
responsibility and not bid responsiveness—and its use is appropriate to sub- 
stantiate product reliability and manufacturing capability ; where the perform- 
ance bond is a necessary and proper means to secure the contractor’s obligation 
under the contract, even though a 100 percent performance bond was required ; 
and where the liquidated damages at different per diem rates for delayed de- 
livery and failure of the units to operate each day for the first year was war- 
ranted on the basis of administrative needs and prior experiences, and further- 
more, the determination of whether a penalty is involved depends on facts as 
they arise. 


Advertising—Advertising v. Negotiation—Specifications Avail- 
ability 


The use of formal advertising procedures by the Naval Facilities Engineering 
Command to procure 2,000 KW gas turbine engine driven power plants and re- 
lated data packages was proper since adequate specifications were available and 
the use of the two-step formal advertising procedure is authorized pursuant to 
paragraph 2-501 of the Armed Services Procurement Regulation (ASPR) only 
when there are no adequate specifications to permit formal advertising. More- 
over, the record does not indicate that negotiation of the procurement should 
have been authorized under the circumstances spelled out in ASPR 3-200 et seq. 
and ASPR 3-102(b) (1). 


Contracts—Awards—Abeyance—Pending General Accounting 
Office Decision 


The award of a contract during the pendency of a protest alleging restrictive 
specifications was proper where the determinations and findings of the con- 
tracting offier to justify the award met the criteria in paragraph 2—407.8(b) (3) 
of the Armed Services Procurement Regulation to the effect that the procure- 
ment was urgently needed, or that delivery or performance will be unduly de- 
layed by failure to make award promptly, or that a prompt award will other- 
wise be advantageous to the Government. 


To the Abbott Power Corporation, April 4, 1973: 


Reference is made to your telefax of October 25, 1972, and subse- 
quent correspondence, protesting against allegedly restrictive provi- 
sions of invitations for bids N62742~73-B-6001 and N62742-73-B- 
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6006, issued by the Naval Facilities Engineering Command (NAV 
FAC), San Bruno, California. 

The solicitations were for 2,000 KW gas turbine engine driven power 
plants and related data packages, and were issued subsequent to our 
decision of August 16, 1972, 52 Comp. Gen. 87, in which we recom- 
mended cancellation of a previous IFB for 12 such gas turbine units. 
Your company submitted the lowest bid in response to that earlier 
solicitation and had a Certificate of Competency (COC) from the 
Small Business Administration. We recommended cancellation of the 
IFB, however, because another bidder established that it had been 
prejudiced by an ambiguous specification provision dealing with the 
gear box to be used with the power plant. 

IFB-6001, issued on September 18, 1972, and calling for bids on 12 
generator units, contained several provisions that were not present in 
the original IFB. These provisions included a revised experience 
clause, a requirement for a performance bond, and two liquidated 
damages clauses. You did not submit a bid in response to this solici- 
tation. Instead, on October 2, 1972, you filed a protest with the Navy, 
claiming that these new provisions were illegal because they were 
designed to eliminate you from competition, and then filed a similar 
protest with this Office on October 25, 1972, the day set for bid opening. 
On October 30, 1972, the Navy advised us that it would make award 
notwithstanding your protest, and the next day awarded a contract 
to Custom Applied Power Corporation (CAPCO), the third low 
bidder. 

On November 13, 1972, IF B-6006, for the procurement of 12 (sub- 
sequently amended to 9) skid mounted power plants, was issued. By 
letter of December 12, 1972, you protested this new solicitation, claim- 
ing that it contained similar restrictive provisions. On December 26, 
1972, the Navy advised us that award would be made prior to resolu- 
tion of the protest, and a contract was awarded to Williams and Lane, 
Incorporated, the low bidder, on or about January 4, 1973. 

Solicitation-6001 as issued contained the following specification 
provisions : 

1A.6 Performance Bond. Within 10 days after award or notice to proceed, 
the Contractor shall furnish a Performance Bond (U.S. Standard Form 25). The 
Performance Bond, shall be in the penal sum equal to 100 percent of the contract 
AT Damages for Delay. Fixed, agreed and liquidated damages for each 
calendar day * * * shall be at the rate of $125.00 per calendar day for each unit. 

1A.11 Haperience Clause 

A. * * * The power plant offered must be designed, fabricated, and assembled 
by a firm which has been regularly engaged for at least one year in the design 
fabrication and assembly of power plants rated at least 500 Kilowatts continuous 


duty and have operated successfully at least 1,000 hours within a period of no 
more than two years on liquid petroleum fuel. 
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Section 1A.18, captioned “Loss of Generating Capability,” also 
provided that the “sum of $63,000 per power plant will be retained 
until the unit has operated without defect in design and material to 
produce 5,250,000 KW of electricity from the date of delivery but not 
longer than one year.” It further provided that 1.2 cents per kilowatt 
hour for all hours less than 5,250,000 kilowatt hours produced in the 
first year would be deducted from the contract price for any unit that 
failed before producing that much power. 

Subsequent to receipt of your October 2, 1972, letter, NAVFAC 
amended the specifications, deleting the words “on liquid petroleum 
fuel” from section 1A.11 and revising section 1A.18 to read as follows: 


In the event any unit fails from defect in design and/or material within the first 
year from date of delivery of the unit, the sum of $150.00 per day for each 
calendar day the particular unit is not abie to operate will be deducted from 
the contract price. This warranty is in addition to all other warranty provisions 
of the contract. 

Solicitation—6006 contained the same performance bond, damages 
for delay, and revised loss of generating capability clauses. The ex- 
perience clause, however, was broadened to include the manufacture 
of pumping plants of at least 675 horsepower as an alternative to 
having manufactured 500 KW power plants. 

You object to the experience clause provisions because you claim that 
NAVFAC knew you would not be able to comply with their conditions 
and therefore would be found nonresponsive. You contend that 
NAVFAC developed the clause to avoid the thrust of our August 
16, 1972, decision, wherein we said that your COC foreclosed any 
question as to your ability to comply with the experience clause used 
in the earlier IFB. With respect to the performance bond requirement, 
you state: 

* * * the Government knows full well that we have the capacity and credit 
to perform the contract. However, due to the disclosure of our size and financial 
structure, which was revealed in the documentation required to obtain the C.0.C., 
they also know that we could not obtain a performance bond in the total amount 
of this contract without straining our bonding capacity to a point where we 
would be unable to obtain bonds on the other smaller contracts which are a 
regular part of our business and thus we could not afford to bid on this solicitation. 

You further assert that the provision for loss of generating capa- 
bility was “completely illegal and will result in an enormous unwar- 
ranted cost to the Government.” You also point to comments made 
by NAVFAC’s assistant counsel at a meeting at our Office on January 
23, 1973, to the effect that NAVFAC did not want to make an award 
to your firm and that the experience clause was rewritten to preclude 
award to companies like Abbott. You also point to the omission of 
these “protective” clauses from the original solicitation as evidence 
that they were used to eliminate you from competition and not to 
protect the Government’s interest. 
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The Navy claims that each of the clauses was a necessary require- 
ment to properly protect its interests. It points out, in support of its 
use of the experience clause, that generator unit manufacturers “are 
free to put together their own combinations of engines, gear boxes, 
alternators, and controls” and that the Government “must rely upon 
the knowledge and successful experience of the manufacturers them- 
selves.” It states that the performance bond was required because the 
contractor could receive substantial progress payments “and fail to 
deliver or could deliver units that failed in performance,” and that it 
has no knowledge regarding your ability to obtain bonds. It further 
states that the liquidated damages provision for delay in delivery was 
required because its damages in the event of delay would likely be 
“unforeseeable and legally unprovable.” Finally, the Navy reports 
that in response to your protest it eliminated the withholding provi- 
sion from the loss of generating capability clause and established $150 
per day damages “based on 50% utilization and 60% load factor at 1.2¢ 
KWH rounded down.” It further states that the requirements for 
bonds and for liquidated damages covering delays and breakdowns 
are based on NAVFAC’s “previous experiences.” 

Solicitation clauses containing experience requirements going to 
both product reliability and the capability of a manufacturer have 
been recognized as appropriate for certain types of procurements, 
including procurements of diesel generator units. 48 Comp. Gen. 291 
(1968). NAVFAC’s original solicitation for these gas turbine gener- 
ators contained an experience requirement. 52 Comp. Gen. 87, supra. 
You claim, however, that in these subsequent solicitations the Navy 
added a provision going to the performance history of a product so 
as to eliminate your firm from the competition. We do not agree that 
the inclusion of the provision automatically eliminated you from com- 
petition. These experience clauses require only that bidders offering to 
supply 2,000 KW generators have previous experience in manufactur- 
ing some smaller, albeit related, generator units that have operated 
successfully, and therefore compliance with such requirements is a 
matter of bidder responsibility and not bid responsiveness. See, in this 
regard, our letter of today to counsel for Stewart and Stevenson 
Services, Inc., copy enclosed. We think the record adequately estab- 
lishes that NAVFAC had ‘a legitimate purpose in seeking to limit 
award to bidders with successful experience in supplying operational 
generating units. 

With regard to the performance bond requirement, Armed Services 
Procurement Regulation (ASPR)10-104.2 states that performance 
bonds may be required in individual procurements when “the contract- 
ing officer determines the need therefor,” and we have recognized that 
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a determination regarding such a requirement is within the contracting 
officer’s discretion. B-170069, April 23, 1971. We have also recognized 
that while “the requirement for a performance bond may in some 
circumstances result in a restriction of competition, it is nevertheless 
a necessary and proper means of securing to the Government fulfill- 
ment of a contractor’s obligations under his contract.” B-175458 (2), 
June 28, 1972. In that case we rejected the argument that a 100 percent 
performance bond requirement was unreasonable because it was diffi- 
cult for small business to comply with it or that the requirement must 
have been included in a solicitation to favor a particular firm because 
prior solicitations did not contain such a requirement. Accordingly, in 
view of the Navy’s explanation regarding the requirement for a per- 
formance bond, we cannot conclude that the performance bond require- 
ment in these solicitations was unreasonable. 

The damages for delay and loss of generating capability sections of 
the solicitations are both liquidated damages provisions. ASPR 1-310 
(a) provides that such provisions may be used when the time of 
delivery or performance is such an important factor that the Govern- 
ment may expect to suffer damages if the delivery or performance is 
delinquent and the extent of such damages would be difficult to ascer- 
tain. The damages for delay provision (§1A.7 of both invitations) 
specifies per diem liquidated damages for delay in delivery; the other 
provision (§ 1A.18, as amended, of IFB-6001 and §1A.17 of IFB- 
6006) specifies a per diem amount to be deducted from the contract 
price for each day a generator unit fails to perform during the first 
year. We have recognized the use of liquidated damages provisions 
going both to delay in shipment and to failure of performance. 47 
Comp. Gen. 263 (1967). Although you claim that the delay in delivery 
provision would be sufficient to protect the Government’s interests and 
that the use of the other provision is illegal and would add unwar- 
ranted costs to the procurements, the Navy, based on its needs and prior 
experience, appears to have reasonable grounds for believing the use 
of both these clauses is necessary. The record provides no basis for our 
questioning its judgment in this respect. Furthermore, your analysis 
of the loss of generating capability clause, to show that under certain 
circumstances the clause would require a penalty, provides no basis 
for our objecting to the clause, since the question whether a penalty 
was really intended will depend upon the facts of the case as they arise 
and “not upon a conjectural situation that might” arise under the 
contract. 47 Comp. Gen. 263, 270, supra. 

In this connection, we do not believe, as you assert, that the clause 
assesses a penalty on its face because it provides for $150 per day 
damages for failure of performance while the Damages for Delay 
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clause establishes per diem damages of $125 in the event of late 
delivery. The $125 figure is based on the provisions of a NAVFAC 
Contract Administration Manual concerning a $300,000 contract (the 
approximate price of each unit) while the $150 amount is based on the 
estimated daily loss to the Navy, computed as indicated above (“50% 
utilization and 60% load factor at 1.2¢ KWH rounded down”). 

Thus, we cannot conclude that the use of any of the clauses to which 
you object was improper or unduly restrictive of competition. As we 
noted above, solicitation provisions cannot be regarded as unduly 
restrictive merely because one or more bidders or potential bidders 
cannot comply with the requirements. B-175221, September 20, 1972. 
While you apparently believed that you could not comply and there- 
fore did not bid, we note that ten bids were received in response to 
IFB-6001 and three bids were received on IF B-6006. Despite your 
assertion that the use of these clauses limited effective competition to 
Detroit Diesel Allison (a major gas turbine manufacturer) distribu- 
tors, awards in both instances were made to companies not affiliated 
with Allison. 

However, although you do not seriously dispute that there was com- 
petition on these procurements, you claim that the solicitations were 
nevertheless defective because NAVFAC “deliberately” wrote them 
to exclude Abbott and other similar firms, thereby “introducing their 
personal preference into the bidding process and effectively barring 
Abbott.” We think it is clear from the record that NAVFAC personnel 
believed that Abbott could not satisfy its needs and therefore pre- 
ferred that award not be made to your company. However, the record 
does not establish that the solicitations were prepared as a result of 
a specific bad faith effort to keep you from bidding. Rather, it appears 
from the record that NAVFAC procurement officials, aware from the 
response to the initial solicitation that relatively inexperienced firms 
were interested in bidding on these procurements along with the larger 
companies with which they were familiar, developed solicitation 
clauses to require some minimum prior experience in producing gen- 
erators and to afford the Government adequate protection in the event 
of delay or performance failure of the equipment. This it was entitled 
to do. We think any oral comments of NAVFAC personnel must be 
taken in this light, rather than as an admission of any improper, 
prejudicial action against your firm. Furthermore, as pointed out 
above, the rewritten experience clause is still a matter of responsibility 
rather than responsiveness, and had you submitted a bid, a COC could 
have been conclusive as to your compliance with that clause. B—175254, 
supra. The other clauses, the use of which in these procurements you 
describe as “over-kill,” neither prevented other small companies from 
bidding nor from receiving awards. The fact that your financial re- 
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sources and bonding capacity might have kept you from bidding does 
not establish bad faith or impropriety on the part of NAVFAC. 

You also suggest that competitive negotiation or two-step advertis- 
ing would have been a more appropriate procurement method than 
formal advertising. However, two-step formal advertising may be used 
when there is no adequate specification to permit formal advertising, 
ASPR 2-501, and it is clear that NAVFAC had a very detailed specifi- 
cation for the desired 2,000 KW power plants. Competitive negotia- 
tion may be used in lieu of formal advertising only if the “contem- 
plated procurement comes within one of the circumstances permitting 
negotiation” as spelled out in ASPR 3-200 et seg. ASPR 3-102 (b) (1). 
The record does not indicate that negotiation of these procurements 
should have been authorized under any of the circumstances set forth 
in those sections. While you cite our decision B-154487, August 3, 
1964, for the proposition that negotiation rather than formal adver- 
tising is the proper procurement method when the invitation restricts 
award to previous suppliers, these procurements were open to any 
responsible firm that could meet the requirements of the invitations. 

Finally, you question the “urgency” claimed by NAVFAC as a basis 
for making awards during the pendency of the protest. You point out 
that a low priority had been assigned originally to the procurements, 
and suggest that the urgency “only exists as an expedient means to 
finalize the effective debarment of Abbott and then to hide behind the 
difficulty and reluctance of [GAO] to upset the fact accomplished.” 
You further point to the verbal comments of NAVFAC’s assistant 
counsel regarding the potential loss of funding authority for the pro- 
curements if awards had not been made, and request our ruling as to 
whether loss of funding is a proper basis for an urgency 
determination. 

ASPR 2-407.8(b) (3) provides that an award will not be made dur- 
ing the pendency of a protest unless the contracting officer determines 
that the items to be procured are urgently required, or that delivery 
or performance will be unduly delayed by failure to make award 
promptly, or that a prompt award will otherwise be advantageous to 
the Government. The Determination and Findings included with the 
procurement file on IFB-6001 states that the units covered by the 
IFB were urgently required because : 

a. All slack-time in the Navy’s procurement scheduling for these units has been 
exhausted in the eight month hold-up on the original solicitation, and Navy 
operating Commanders are demanding early unit availability. 

b. The Navy’s need for mobile generating units will be much increased by the 
“cold-iron” needs of the fleet as operating units put in less time at sea with the 
cessation of Far Eastern hostilities. Tie-up of fleet units on “cold-iron”, i.e., 
with power needs satisfied by external units, is essential to reduce costs and 


maintenance and maintain morale by reducing power plant operations by watch 
seamen while in port. 
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ec. Navy reserves of mobile power plants have been fully deployed to satisfy 
unplanned power requirements. 


d. All of the twelve units to be obtained under this contract have already been 

committed to known future needs, e.g., five in late ’73 and early ’74 for support 
of the Nuclear Carrier Nimitz at Norfolk. 
The Determination and Findings authorizing award under IF B-6006 
contains justification similar to that stated in subparagraphs b, c, and d 
above, along with the additional comment that reducing the need for 
watch seamen “gives more opportunity to grant liberty to seamen and 
thereby enhances attainment of the all-volunteer Armed Forces Con- 
cept.” These determinations were approved in accordance with ASPR 
2-407.8(b) (2). Thus, while there may have been concern over the pos- 
sible loss of funds, the record indicates that the decisions to make 
awards notwithstanding the protest were based on the above considera- 
tions and the lengthy lead time required for these generator units (365 
days for delivery of the first unit). The record indicates that the Navy 
sent you written notice of its decisions to proceed with the awards. 

For the foregoing reasons, your protests are denied. 

As indicated above, we are enclosing a copy of our letter of today 
to counsel for Stewart and Stevenson Services, Incorporated, which 
also filed protests against the two awards. 


[ B-175254(2)J 


Bidders—Qualifications—Experience—Responsibility v. Respon- 
siveness 


In the procurement of 2,000 KW gas turbine engine driven power plants and re- 
lated data packages, and skid mounted power plants, the experience clause in the 
solicitations which is directed to the performance history of smaller related gen- 
erators rather than to the specific performance experience of the KW generator 
solicited is a matter of bidder responsibility and not bid responsiveness since the 
clause relates to bidder experience and not to the history of product performance. 
Also matters of responsibility are the experience level specified for the supplier 
of the gas turbine engine, and the capability of the bidder to meet the qualifica- 
tion requirements for engineering services personnel and facilities. Furthermore, 
even if warned to the contrary, documentary evidence to show compliance with 
the experience clause requirements may be submitted after bid opening since 
such information relates to the bidder’s qualifications to perform. 


Bidders—Qualifications—Administrative Determinations—Discre- 
tionary Authority 


Although the record of the contract awarded under an invitation for bids on skid 
mounted power plants is not clear as to the successful bidder’s prior experience, 
and the procedures and facilities to be used in connection with engineering serv- 
ices to be furnished, the validity of the affirmative administrative determination 
of bidder responsibility will not be questioned absent a showing of bad faith or 
lack of any reasonable basis for the discretionary judgment made since failure 
to meet the literal requirements of experience clause provisions does not require 
bid rejection if a bidder otherwise qualifies to perform the contract awarded. 
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Bonds—Performance—More Than Principal’s Name on Bond 


A performance bond equal to 100 percent of the contract price which was made 
out to the contractor as “principal” and another firm as “subcontractor” is not 
an invalid bond, for unlike a bid bond which is considered deficient when the 
principal differs from the bidder in view of the rule of suretyship law that one 
does not incur a liability to pay the debts or perform the duties of another unless 
specifically agreeing to do so, the performance bond, notwithstanding the inclu- 
sion of the names of the contractor and subcontractor, will protect the Govern- 
ment against the failure of performance by the prime contractor, but, in any 
event, the furnishing of the performance bond was a condition of the contract 
and was not a condition precedent to the award. 


To Glade F. Flake, April 4, 1973: 


Reference is made to the November 2, 1972, telegram from Stewart 
and Stevenson Services, Incorporated, and to your subsequent corre- 
spondence on its behalf, protesting awards made under invitations 
for bids N62742-73-B-6001 and N62742-73-B-6006, issued by the 
Naval Facilities Engineering Command (NAVFAC), San Bruno, 
California. 

The solicitations were for 2,000 KW gas turbine engine driven power 
plants and related data packages, and were issued subsequent to our 
decision of August 16, 1972, 52 Comp. Gen. 87, in which we recom- 
mended cancellation of a previous IFB for 12 such gas turbine units 
because of an ambiguous provision concerning the gear box to be used 
with the power plant. IF B-6001 was issued on September 18, 1972, and 
called for bids on 12 power plants. Bids were opened October 25, 1972, 
and after evaluating the 10 bids received, NAVFAC determined that 
the two lowest bids were unacceptable, and made award to Custom Ap- 
plied Power Corporation (CAPCOQ), the third low bidder, on Octo- 
ber 31, 1972. Stewart and Stevenson, the fifth low bidder, then pro- 
tested, claiming that it submitted the lowest responsive bid. 

IFB-6006, for the procurement of 12 (subsequently amended to 
nine) skid mounted power plants, was issued on November 13, 1972. 
Stewart and Stevenson submitted the highest of the three bids re- 
ceived on December 21, 1972, in response to this solicitation, but on 
December 26, 1972, it protested award to any other bidder, claiming it 
was the lowest responsive and responsible bidder. NAVFAC, upon 
evaluation of the bids, determined that the apparent low bid submitted 
by Bruce GM Diesel, Incorporated, and CAPCO, a joint venture, con- 
tained an arithmetical error that when corrected made the bid second 
low. Award was made to Williams and Lane, Incorporated, as low 
bidder, on or about January 4, 1973, after notification to us pursuant 
to Armed Services Procurement Regulation 2-407.8(b) that award 
would be made notwithstanding the protest from you and Abbott 
Power Corporation. 

IFB-6001, as amended, contained the following specification pro- 
vision : 
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1A.11 EHaperience Clause 

A. For the purpose of this IFB, ‘Power Plant” is defined as consisting of gas 
turbine engine, speed reduction gearing, electric generator, fuel and lubrication 
systems, and auxiliary control and operating systems, The power plant offered, 
must be designed, fabricated, and assembled by a firm which has been regularly 
engaged for at least 1 year in the design fabrication and assembly of power 
plants rated at least 500 Kilowatts continuous duty and have operated success- 
fully at least 1,000 hours-within a period of no more than 2 years. 

B. The gas turbine engine offered has been designed, manufactured, and as- 
sembled by a firm which is regularly engaged in the design, manufacture and 
assembly of similar gas turbine engine models, rated not less than 2500 horse- 
power continuous, which have operated successfully for 20,000 hours for the past 
2 years. 

C. In event bidder is not the original manufacturer of the gas turbine engine 
model being offered, bidder must furnish with the bid a written statement of the 
qualifications of the personnel, procedures and facilities to be used to provide 
engineering services necessary to monitor preliminary and final design, and fabri- 
cation, and to test the power plants to insure that all details of engine applica- 
tion are in complete conformance with loading criteria to which the engine is 
designed and manufactured. Bids from firms whose statements show that these 
personnel, procedures, and facilities have not previously been used to monitor and 
test engines and power plants proved satisfactory in use will be rejected. 

D. The bidder shall submit with the bids documentary evidence demonstrating 

the bidder’s satisfaction of these requirements. 
IF B-6006 contained a similar clause, with additional language in sub- 
paragraph A to permit previous experience in the manufacture of 
pumping plants of at least 675 horsepower as an alternative to having 
manufactured 500 KW power plants. You assert that compliance with 
these clauses is a matter of bid responsiveness, that neither CAPCO 
nor Williams and Lane met the clause requirements, and that therefore 
both bids were nonresponsive. You state that “the experience clause 
presents a question of responsiveness because: (1) it related to per- 
formance history of the item, and (2) required documentary evidence, 
to be submitted with the bid, demonstrating the bidder’s satisfaction 
of these requirements.” We do not agree. Rather, we think that these 
experience clause provisions are matters of bidder responsibility and 
not bid responsiveness. 

There is a distinction between requirements related to bidder experi- 
ence and those concerned with a history of product performance. See 
48 Comp. Gen. 291 (1968) ; B-175493, April 20, 1972. In our earlier 
decision in this matter, we said that “experience requirements directed 
primarily to the performance history of the item being procured con- 
cern bid responsiveness, while the experience of a bidder is properly a 
matter of responsibility.” 52 Comp. Gen. 87. However, we have always 
considered experience requirements as matters of responsiveness when 
they are directed to performance history of the item being procured, 
and not merely to the performance history of some other item. 49 
Comp. Gen. 9, 11 (1969) ; 52 Comp. Gen. 87. In the instant procure- 
ments, the specified requirements do not concern the performance 
experience of 2,000 KW generators, but rather the performance of 


500 KW generators or 675 horsepower pumping plants. Thus, these 
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clauses do not obligate a contractor to furnish a product with a specific 
performance history, but rather require that bidders offering to supply 
2,000 KW generators have previous experience in manufacturing some 
smaller, albeit related, generator units that have operated successfully. 
Compliance with such experience requirements has always been a 
matter of responsibility. 

You claim that paragraph B of the experience clause required a 
commitment from the bidder as to the specific gas turbine engine to be 
offered. In our opinion, however, this provision does nothing more than 
specify the required experience level of the subcontractor supplier of 
the gas turbine engine, which is a major component of the power plant. 
This type of subcontractor requirement is clearly a matter of responsi- 
bility. 48 Comp. Gen. 158 (1968). Paragraph C, concerning qualifica- 
tions of personnel and facilities involved with providing engineering 
services, goes to the capability of the bidder to provide the desired 
services and thus is also a responsibility matter. Finally, we do not 
agree with your assertion that compliance with the experience clause 
provisions is a matter of responsiveness because of the paragraph D 
requirement for submission of documentation with the bid. It is well 
established that bidders may be required to submit information bearing 
on their qualifications to perform the contract, and that even where 
invitations warn bidders that failure to provide such information will 
result in bid rejection, bids unaccompanied by the required information 
may not be rejected as nonresponsive and the supplemental material 
may be furnished after bid opening. See 39 Comp. Gen. 655 (1960) ; 
48 id. 158, supra; 51 id. 329 (1971). 

Since compliance with the experience clauses of the two solicitations 
is a matter of responsibility and not bid responsiveness, your assertions 
that CAPCO did not meet any of the requirements of the experience 
clause and that Williams and Lane did not comply with the require- 
ments of paragraph A of the clause are in effect protests against 
NAVFAC’s determinations that the two successful bidders were 
responsible. In addition, you claim that CAPCO did not furnish a 
proper performance bond. 

CAPCO’s bid included a statement that it had “produced two tur- 
bine driven generator power plants with 800 Kilowatts under Contract 
No. Nby 70678,” and that the power plants have been operated for 
more than 1,000 hours. CAPCO also submitted to NAVFAC the 
following letter: 

In answer to the requirements of paragraph 1.A.11, Custom Applied Power 
Corporation, if awarded a contract under subject Solicitation, proposes to em- 
ploy personnel from Solar, Division of International Harvester Corporation, to 


provide engineering tests to monitor preliminary and final design, fabrication, 
and the test of the power plants to be produced. Resumes on personnel to be 
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furnished to Custom Applied Power Corporation by Solar are attached (En- 
closure No. 1). 

Capco also expects to employ the services of Verbeke and Associates, P.O. 22226, 
San Diego, California 92122, to assist in the above functions. Resumes of their 
personnel are enclosed (Enclosure No. 2). We intend to use throughout the 
program two engineers on a continuous basis from one of the two organizations. 

In the event that Capeo would decide for several reasons to use a turbine 
provided by Allison Division of General Motors Corporation, Allison has agreed 
to furnish personnel familiar with the engine and its uses in power plants on 
an “as available” basis (See Enclosure No. 3). They have declined to furnish 

3 names and backgrounds of such personnel. In such a case, we would also use 
Verbeke and Associates to assure that we do have personnel skilled in the use 
of power plants when required. 


The testing of the power plant will be performed by General Testing Labora- 

tories Inc., 6840 Industrial Road, Springfield, Virginia 22151. Their proposal, 
background and facilities are enclosed (Enclosure No. 4). 
You state that contract No. Nby 70678 was awarded to the Solar Divi- 
sion of International Harvester Corporation (Solar), and that CAP 
CO was only a subcontractor to Solar. You claim that while Solar 
subcontracted the fabrication and testing of the two units to CAPCO, 
CAPCO could not have designed the units as required by the experi- 
ence clause. You further claim that CAPCO, although indicating it 
might supply a gas turbine engine manufactured by either Solar or 
Detroit Diesel Allison Division of General Motors, established the 
qualifications only of the Solar product. You also assert that CAP 
CO’s submission of resumes of qualified engineering personnel did not 
establish that these personnel would be used to perform the necessary 
engineering services and that CAPCO did not establish what pro- 
cedures and facilities it would use in providing such services. 

The Navy does not dispute that CAPCO was a subcontractor to 
Solar under contract No. Nby 70678, but advises that CAPCO was 
considered to have satisfied the experience requirement by virtue of 
its subcontracting work. It states: 

* * * the design of the power plant (a combination of engines, gears, alter- 
nators, and controls) was on CAPCO shop drawings, the assembly and fabrica- 
tion was by CAPCO in its Virginia plant, the testing was by CAPCO and an 
outside laboratory in its Virginia plant, and delivery was by CAPCO. This 
Command has documents which demonstrated these facts and showed them 
to Mr. Carsey Manning of Stewart & Stevenson. CAPCO’s use of the word “pro- 
duce” (meaning ‘“‘to bring into existence” or “to create” or “bring crops, goods, 
ete., ete., to the point at which they will command a price’, Random House 
Dictionary, p. 1148) comprehended its role with regard to these two generator 
sets and satisfies the requirement for units “designed, fabricated, and assembled” 
by an experienced firm. 

The Navy also agrees that CAPCO, while identifying a qualified 
Solar gas turbine, did not specify which Allison engine it might use 
as an alternative source. It states, however, that “the Navy is well 
aware * * * that Allison is a thoroughly qualified and experienced 
manufacturer” of gas turbines that satisfy the experience clause re- 
quirements and that since the IFB provision “was to assure an engine 
from a manufacturer whose engines had stood the test of use * * * 
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the reference to Allison, a well-known, thoroughly qualified manufac- 
turer, was sufficient * * *.” With respect to CAPCO’s identification 
of engineering personnel to be used, the Navy points out that CAPCO 
indicated it would use personnel from Verbeké and Associates and 
from either Solar or Allison who had the necessary experience. It 
further states : 


CAPCO’s bid did state the qualfications of the personnel to furnish the engineer- 
ing services in design, fabrication and test. * * * The IFB did not require that 
these persons be employees of CAPCO, and they might be employees or con- 
sultants or subcontractors. Bidders were not asked or obliged to furnish any 
particular type of commitment or evidence of that commitment. This Command 
considered Verbeke and Associates qualified and had previously verified that 
Allison could and would furnish qualified personnel. 


Although you dispute NAVFAC’s statement that CAPCO had 
assembled the power plants under contract No. Nby 70678 (you state 
that “It has now been determined by S&S that CAPCO did not even 
assemble and install the critical components”), the record does not 
establish that the Navy was unreasonable in determining CAPCO to 
be a responsible bidder. A determination of whether or not a bidder is 
capable of performance and therefore is responsible is necessarily a 
matter of judgment. In 43 Comp. Gen. 228, 230 (1963), we said: 

Such judgment should of course be based on fact and reached in good faith; 
however, it is only proper that it be left largely to the sound administrative 
discretion of the contracting officers involved who should be in the best position 
to assess responsibility, who must bear the major brunt of any difficulties expe- 
rienced in obtaining required performance, and who must maintain day to day 
relations with the contractor on the Government’s behalf. 

We have always held that we will not question the validity of that 
discretionary judgment absent a showing of bad faith or lack of any 
reasonable basis for the determination. 36 Comp. Gen. 42 (1956) ; 
49 id. 553 (1970). While the record does not make clear the exact 
nature of CAPCO’s prior experience and does not specifically indicate 
what procedures and facilities would be used by CA PCO in connection 
with engineering services, it is well established that bidders “may 
not be rejected merely for failure to meet the literal requirements” of 
experience clause provisions if they are otherwise qualified to perform 
the contract. 45 Comp. Gen. 4, 7 (1965) ; B-176961, January 2, 1973. 
Accordingly, since there appears to be an adequate factual basis for 
regarding CAPCO as responsible, we cannot agree that award to 
CAPCO was improper. 

Similarly, the Navy’s determination that Williams and Lane was a 
responsible bidder does not appear to be arbitrary. The Williams and 
Lane bid indicated that the company had produced and installed seven 
gas turbine generator sets, three of which were 2,500 KW units eur- 
rently in service. Although, as you point out, this does not establish 
that the generators have operated for at least 1,000 hours within 2 
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years as required by the experience clause, the record affords no basis 
for our taking exception to the Navy’s determining that Williams and 
Lane was “a responsible bidder capable of performance” since, as 
stated above, literal compliance with that clause is not required. 

Paragraph 1A.6 of_the IFB-6001 required CAPCO to furnish a 
performance bond equal to 100 percent of the contract price within 10 
days after award. The bond furnished by CAPCO was made out to 
CAPCO as “principal” and Bruce GM Diesel, Incorporated, as “Sub- 
contractor.” You ciaim that such a bond is not valid because the name 
on the bond is not the same as the name on the contract, with the result 
that the Government has a bond it cannot enforce. We do not agree. 
We have held that a bid bond which names a principal different from 
the bidder is deficient, 44 Comp. Gen. 495 (1965), and that a bid bond 
which names only one party to a joint venture submitting a bid may not 
be accepted. 52 Comp. Gen. 223 (1972). The basis for such holdings 
is the rule of suretyship law that one does not incur a liability to pay 
the debts or perform the duties of another unless he expressly agrees 
to do so. Thus, the Government would not be completely protected by a 
bond made out only to one party when a bid is submitted by a different 
party or by a joint venture. Here, however, we see no reason why 
a performance bond made out to the prime contractor as principal and 
naming another party as a subcontractor does not provide full and 
complete protection to the Government against failure of performance 
by the prime contractor. In any event, the furnishing of a performance 
bond was a condition of the contract and was not a condition precedent 
to the award. 51 Comp. Gen. 733 (1972). 

Since we have determined that Williams and Lane was the low 
responsive, responsible bidder on IF B-6006, there is no need to con- 
sider your additional contention that the Stewart and Stevenson bid 
was also responsive. 

For the foregoing reasons, your protests are denied. 

A copy of our letter of today to Abbott Power Corporation is 
enclosed for your information. 


[ B-176564 J 


Contracts—Negotiation—Evaluation Factors—Life of Equipment 


In the evaluation of the labor surplus set-aside offers under a request for pro- 
posals (RFP) that contemplated a multi-year, requirements type, life cycle cost 
(LCC) contract for oscilloscopes on the Qualified Products List, the contracting 
officer, in accordance with the terms of the RFP, properly adjusted the highest 
unit price awarded on the non-set-aside portion of the procurement to reflect 
total anticipated life cost—the LCC procurement method resting upon the 
premise that it is logical to consider the total anticipated life cycle of an item 
rather than merely its purchase price—and reduced transportation and other 
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cost factors that were considered in evaluating the non-set-aside portion of the 
procurement in order to comply with the statutory prohibition against the pay- 
ment of a price differential for the purpose of relieving economic dislocation in 
labor surplus areas. 


Contracts—Protests—Timeliness—Untimely Protest Consideration 
Basis 


Although the protest relative to an award of a labor surplus set-aside at a unit 
price below that made on the non-set-aside portion of a procurement for oscillo- 
scopes under a request for proposals contemplating a multi-year, requirements 
type, life cycle cost (LCC) contract was untimely filed, since the protest raises 
a significant question relative to the proper method for determining the unit pur- 
chase prices under the labor set-aside portion of an LCC procurement, the protest 
will be considered. However, as alleged improprieties other than those contained 
in the solicitation must be filed, pursuant to 4 CFR 20.2(a), “not later than 5 
days after the basis for the protest is known or should have been known,” the 
issue that the auction technique prohibited by paragraph 3-805.1(b) of the 
Armed Services Procurement Regulation was employed by the contracting agency 
may not be considered. 


Contracts—Awards—Labor Surplus Areas—Set-Asides—Price 
Comparison With Non-Set-Asides 


The allegations that the low unit price and life cycle costs (LCC) offered on the 
non-set-aside portion of a multi-year, requirements type, contract for oscilloscopes 
on the Qualified Products List (QPL) were so unreasonably low they should not 
have been used as the basis for computing the set-aside offers, and that the low 
unit price resulted from an “auction,” constituted a “buy-in,” and was a “token” 
offer, and that the projected life cycle costs were understated, are not supported 
by the record. The use of a multi-year procurement, as well as the fact the item 
is on the QPL, eliminates the probability of a “buy-in,” and the failure of the low 
offeror on the non-set-aside portion to advance its priority for negotiation of the 
set-aside portion, does not make the non-set-aside offer a “token” offer. Further- 
more, the LCC, consisting of initial logistic costs and recurring costs, must be 
accepted as realistic in the absence of evidence the evaluation of the LCC in- 
formation was arbitrary. 


Contraects—Price Adjustment—Life Cycle Costs—Target v. Meas- 
ured Life Cycle 


Although the award of the non-set-aside portion of a multi-year, requirements 
type, life cycle cost contract for oscilloscopes was made on the basis of the lowest 
evaluated target life cycle cost, the final amount to be paid the contractor under 
the price adjustment provision of the solicitation will be based upon measured 
life cycle, and the total target price will be paid only if the measured life cycle 
cost is equal to or less than the target (bid) life cycle cost, and if the measured 
life cycle cost exceeds the target life cycle cost, the amount to be paid will be 
reduced pursuant to the formula in the request for proposals on the basis the 
contractor provided hardware with demonstrated values less than the predicted 
values used as the basis for award. 


Contracts — Specifications — Qualified Products — Changes — 
Approval 


The production changes made by the manufacturer of oscilloscopes on the 
Qualified Products List (QPL), which were administratively approved without 
requalification or change in the QPL, did not preclude consideration of the 
changed product by the contracting agency under a multi-year, requirements 
type, life cycle cost, negotiated procurement since section 4-109 of the Defense 
Standardization Manual 4120.3-M—the basic instruction on qualified products 
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and qualification procedures—places the primary responsibility to decide what 
modifications require reexamination and retesting of a product, and in the absence 
of a clear showing of arbitrary or capricious action, the administrative determi- 
nation is acceptable to the United States General Accounting Office. 


To Arnold and Porter, April 4, 1973: 


Further reference is made to your letter dated July 20, 1972, and 
subsequent correspondence, protesting on behalf of Dumont Oscillo- 
scope Laboratories, Inc., against the award of a contract to Tektronix, 
Inc., under request for proposals (RFP) F41608-72—R-G590 (RFP- 
G590), issued at Kelly Air Force Base, Texas. 

RFP-G590, issued on December 23, 1971, contemplated a multi-year, 
requirements type, life cycle cost (LCC) contract for the supply of a 
total estimated quantity of 3600 oscilloscopes. The procurement was 
restricted to manufacturers whose products qualified for inclusion in 
the applicable Qualified Products List (QPL), and 50 percent of the 
requirement was set aside for labor surplus area concerns. Twenty-two 
pages of the solicitation were devoted to instructions and formulae to 
be applied in the evaluation of offers under the LCC concept. 

RFP-G590, as amended, established February 24, 1972, as the closing 
date for receipt of initial proposals. Following discussions with all 
three offerors, the following best and final offers were received by May 
16, 1972: 


Unit Price Data 
Tektronix $1, 087 $17, 100 
Dumont 1, 300 12, 165 
Hewlett-Packard 1, 328 21, 000 


Upon evaluation under the LCC provisions, Tektronix was deter- 
mined to be the low offeror and award of the non-set-aside portion was 
made to it on July 14, 1972. 

Dumont, a certified-eligible concern with a first preference, and 
also a small business, had first priority for negotiation of the set-aside 
portion of the procurement. The Tektronix, Hewlett-Packard and 
Dumont offers had been evaluated as follows pursuant to the ICC 
provisions of the RFP: 


LCC & Total Evaluated 


Unit Price Data Transportation Unit Cost 
Tektronix $1, 087 $ 9. 50 $ 58. 71 $1, 155. 21 
Hewlett-Packard 1, 328 11. 67 50. 79 1, 390. 46 
Dumont 1, 300 6. 76 226. 77* 1, 533. 53 


*Incorrectly stated in the initial adininistrative report as $220.01, an error which did not affect the basic 
positions of the parties. 


In view of Dumont’s higher combined LCC and transportation 
costs, an award to it of the set-aside at Tektronix’ non-set-aside unit 
price of $1,087 would result in a total evaluated unit cost of $1,320.53: 
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Unit Price $1,087.00 
Data 6.76 
LCC & Transportation 226.77 

$1,302.53 


Under these circumstances, the award of the set-aside would be at a 
total evaluated unit cost $165.32 higher than the non-set-aside award, 
which when multiplied by the quantity set aside, 1800 units, would re- 
sult in a cost differential of $297,576. 

It was the Air Force position that award of the set-aside portion to 
Dumont could not be at a total evaluated life cycle cost to the Govern- 
ment greater than that under the non-set-aside portion. The elements 
of Dumont’s total evaluated cost were acquisition cost, initial logistic 
costs, recurring costs and transportation. The last three elements were 
fixed, inasmuch as they were derived from data submitted with Du- 
mont’s proposal which were inserted in the LCC formulae set forth 
in the FRP. Acquisition cost, the only flexible element, was composed 
of Dumont’s unit price of $1,300 and its unit technical data cost of 
$6.76. Assuming that Dumont’s technical data cost remained un- 
changed, its unit price would have to be reduced to $921.68 in order not 
to exceed Tektronix’ total evaluated unit cost to the Government of 
$1,155.21: 


LCC & Total Evaluated 


Unit Price Data Transportation Unit Cost 
Tektronix $1, 087. 00 $9. 50 $58. 71 $1, 155. 21 
Dumont 921. 68 6. 76 226. 77 1, 155. 21 


Therefore, the procuring activity offered the set-aside portion to 
Dumont at a unit price of $921.68. Dumont rejected the offer and pro- 
tested to our Office, contending that the offer deviated from the terms 
of the clause “Notice of Labor Surplus Area Set-Aside (1970 JUNE)” 
(Armed Services Procurement Regulation (ASPR) 1-804.2(b) (1)), 
which established the procedures for the negotiation of the set-aside 
portion of the procurement. You observe that the clause provides for 
award of the set-aside “at the highest unit price awarded on the non- 
set-aside portion * * *.” Therefore, you maintain, the set-aside should 
have been offered to Dumont at Tektronix’ “unit price” of $1,087. 
Award of the set-aside portion has been withheld pending our decision. 

In response to your contention, the contracting officer stated : 

The protestor did not completely quote the solicitation clause extracted from 
ASPR 1-804.2. The clause actually says the set-aside portion “* * * shall 
be awarded at the highest unit price awarded on the non-set-aside portion, 
adjusted to reflect transportation and other cost factors which are considered 
in evaluating bids on the non-set-aside portion * * *” The price of $921.68 
was calculated by considering the transportation and other evaluation factors, 
including life cycle costing, used in determining the low offeror on the non-set- 
aside portion. The Air Force of course desires to purchase an oscilloscope repre- 


senting the lowest overall (life cycle) cost to the Government. The solicitation 
included evaluation factors which converted the contractor’s proposal informa- 
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tion such as mean time between failure and time to calibrate into the pro- 
jected life cycle cost of ownership. All offerors were aware of the evaluation 
procedures to be used in determining the low offeror. All knew that the non-set- 
aside portion could be awarded to a contractor not offering the lowest unit 
purchase price. The award instead would be made to the company whose offer 
represented the low life cycle cost of ownership. During the Air Force’s meet- 
ings with contractor representatives of 10-14 Apr. 1972, the contracting officer 
discussed these facts with each representative. Hach representative was pre- 
sented an example of how the set-aside unit price would be calculated based on 
the consideration of all cost factors. In fact, in the example used, the set-aside 
portion would have been awarded at a unit purchase price lower than on the 
non-set-aside portion. The Dumont representative requested and was provided 
a copy of the example. The Air Force contends the contractor was fully aware of 
how the set-aside unit price calculations would be made and that not until after 
the award price and the set-aside offer were revealed did they protest the man- 
ner of set-aside unit price calculation. They have protested because they may 
accept a price of $1,087 but have rejected the price of $921.68. The Air Force con- 
tends this “after-the-fact” protest is prejudicial to the other offerors who bid in 
light of the same facts in the possession of Dumont. [Italic supplied. ] 


There is nothing of record which contradicts that part of the con- 
tracting officer’s statement which we have underscored. It therefore 
appears that 3 months before its protest was filed, Dumont was ex- 
plicitly informed that an award of the set-aside could be made at a 
unit purchase price below that made on the non-set-aside portion. 
Although for this reason this aspect of your protest was untimely 
filed, we have elected to consider it because it raises a following sig- 
nificant question relative to the proper method for determining the 
unit purchase prices under the labor surplus set-aside portion of a 
life cycle cost procurement. 

The life cycle cost procurement method rests upon the premise that 
it is logical, in procuring an item, to consider its total anticipated 
life cost, rather than merely its purchase price. The concept was 
explained as follows on page II-35 of RFP-G590: 


PHILOSOPHY OF LIFE CYCLE COSTING 


In accordance with the Armed Services Procurement Act of 1947, it is the 
policy of the Department of Defense to procure supplies and services from respon- 
sible sources at fair and reasonable prices calculated to result in the lowest 
over-all cost to the government. In furtherance of this policy, award of this 
contract will be made to that responsive and responsible offeror whose product 
results in the lowest total cost of ownership to the government computed in 
accordance with the award evaluation criteria contained herein. Cost of owner- 
ship is defined to include the compilation of acquisition costs, inital logistic 
costs, and those recurring costs associated with the management, operation, and 
maintenance of the item called for by this solicitation for the projected life 
cycle period set forth herein. [Italic supplied.] 


Additionally, section D-5 of the solicitation advised offerors “Award 
shall be made on the basis of the lowest evaluated [Life Cycle Cost 
Target] whether that total is on the One-Year basis or the Multi- Year 
basis.” 

These provisions, in conjunction with the LCC evaluation pro- 
cedures set forth in the RFP, make it unmistakably clear that the unit 
purchase price of the item was only one of several cost factors to be 
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considered in the evaluation of offers. The criterion for award under 
the instant RFP was not the purchase price of the item, but the target 
life cycle cost. 

The labor surplus set-aside program is designed to benefit labor 
surplus areas by assuring the placement of contracts with labor surplus 
area concerns. The “Notice of Labor Surplus Area Set-Aside” clause 
provides for conducting “negotiations” with labor surplus area con- 
cerns for award of the set-aside portion. “Negotiation” within this 
context does not mean bargaining in order to obtain the lowest possi- 
ble price on the set-aside, which would be inconsistent with the policy 
of favoring labor surplus area concerns. Rather it means offering the 
set-aside portion to labor surplus area concerns at the “highest unit 
price awarded on the non-set-aside portion * * *.” 

Insofar as the Department of Defense is concerned, however, the 
policy of benefitting labor surplus areas is circumscribed by a statu- 
tory prohibition against the use of appropriated funds for the pay- 
ment of a price differential on contracts made for the purpose of 
relieving economic dislocations. See section 724 of the Department 
of Defense Appropriation Act, 1973, Public Law 92-570, 86 Stat. 1200, 
October 26, 1972. 

In order to avoid paying a differential, costs to the Government 
other than the unit purchase price must be considered. Therefore, the 
“notice of Labor Surplus Area Set-Aside” clause provides that “The 
set-aside portion shall be awarded at the highest unit price awarded on 
the non-set-aside portion, adjusted to reflect transportation and 
other cost factors which are considered in evaluating bids on the non- 
set-aside portion * * *.” For example, under an f.o.b. origin solici- 
tation, if a set-aside concern is farther from the destination than the 
concern which was awarded the non-set-aside portion, the set-aside 
concern must accept a lower unit purchase price in order to offset 
its higher freight cost to the Government. [Italic supplied. ] 

We believe a parallel situation exists with regard to the life cycle 
cost factors which were considered in the evaluation of offers on the 
non-set-aside portion. As we observed above, award of the set-aside to 
Dumont at the non-set-aside unit purchase price of $1,087 would 
result in a cost differential of $297,576. In other words, the projected 
total cost to the Government of the set-aside award made for the 
purpose of relieving economic dislocation would exceed the cost under 
the unrestricted award by almost $300,000. By adjusting the unit pur- 
chase price offered to Dumont on the set-aside to $921.68, the Air Force 
avoided the payment of this differential. We regard this action as 
being required by the statutory prohibition against the payment of 


price differentials, and therefore your protest, as to this issue, is 
denied. 





Comp. Gen. ] DECISIONS OF THE COMPTROLLER GENERAL 659 


Apart from the method for determining the unit purchase price at 
which the set-aside would be offered, you contend that Tektronix’ unit 
price and life cycle costs are so unreasonably low that they should not 
be used as the basis for computing the set-aside offer. You maintain 
that Tektronix’ unit price of $1,087 was unreasonably low because it 
resulted from an “auction,” constituted a “buy-in,” was a “token” 
offer, and that Tektronix’ projected life cycle costs are understated. 
We rejected these arguments for the reasons set forth below. 

It has been administratively reported that during: 

* * * negotiations with each of the offerors during the week of 10-14 Apr 1972 
[the] Air Force did, as allowed by ASPR 3-805.1(b) inform each offeror that 
the Government considered his price high based on a recent award [to Hewlett- 
Packard] of a multi-year requirements contract for ruggedized 50 MHz oscillo- 
scopes. The Government’s position was that the nonruggedized oscilloscope should 
logically cost less than the ruggedized model. All offerors were told the Govern- 
ment would carefully weigh all factors in considering the commercial oscilloscope 


vis-a-vis the ruggedized oscilloscope on the Hewlett-Packard requirements 
contract. 


* * * * “« * * 

*** The Air Force only availed itself of the opportunity of informing each of- 
feror that their price was considered high. We used the price for the ruggedized 
oscilloscope only as a basis for supporting our position. We specifically cautioned 
the offerors not to think the price of $1338 [under the Hewlett-Packard con- 
tract] was the highest at which an award would be made. 

It is your position that these discussions indicated to offerors “a price 
which must be met to obtain further consideration,” an auction tech- 
nique which is prohibited by ASPR 3-805.1(b). 

Our Interim Bid Protest Procedures and Standards require protests 
alleging improprieties other than those contained in a solicitation to be 
filed “not later than 5 days after the basis for protest is known or 
should have been known, whichever is earlier.” 4 CFR 20.2(a). We be- 
lieve it was obligatory upon Dumont, if it regarded itself to have been 
subjected to an “auction” in mid-April, to have protested at that time 
and not 3 months thereafter. Accordingly, we regard this issue as un- 
timely raised. 

You next maintain that Tektronix’ price represents a “buy-in,” 
which is defined as follows in ASPR 1-311 (a) : 

(a) “Buying in” refers to the practice of attempting to obtain a contract award 
by knowingly offering a price or cost estimate less than anticipated costs with the 
expectation of either (i) increasing the contract price or estimated cost during 
the period of performance through change orders or other means, or (ii) receiv- 
ing future “follow-on” contracts at prices high enough to recover any losses on the 
original “buy-in” contract. Such a practice is not favored by the Department of 
Defense since its long-term effects may diminish competition and it may result in 
poor contract performance. Where there is reason to believe that “buying in” 
has occurred, contracting officers shall assure that amounts thereby excluded in 
the development of the original contract price are not recovered in the pricing of 
change orders or of follow-on procurements subject to cost analysis. 

However, the Air Force regards the use of a multi-year procurement 


under RF P-G590 to have effectively eliminated the probability of a 
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“buy-in.” It also observes that the only “follow-on” contract Tektronix 
could hope to obtain would be the set-aside portion of the instant pro- 
curement, which would be awarded to it at the same price as the non- 
set-aside award, thus precluding the “recovery” of any “losses.” Ad- 
ditionally, since the item being procured is on a QPL, the Air Force 
considers that “the opportunity for recovery of costs through the 
medium of change orders is remote.” As further substantiation for its 
belief that Tektronix’ price was not below cost, the Air Force states 
that Hewlett-Packard has informally shown an interest in accepting 
award of the set-aside at a unit purchase price of $1,092.75, only $5.75 
per unit higher than Tektronix’, and which reflects Hewlett-Packard’s 
low projected life cycle costs. 

In view of the above, we cannot conclude that a “buy-in” has oc- 
curred. In this connection, however, it should also be noted that our 
Office would not be in a position to legally object to the award of a con- 
tract even if it were established that Tektronix had “bought into” the 
procurement. See 50 Comp. Gen. 50, 54 (1970); 50 éd. 788, 790-91 
(1971). 

You also contend that Tektronix’ unit purchase price of $1,087 was 
a “token” offer. A “token” offer is generally construed to mean an 
unrealistically low offer on a small part of the non-set-aside portion of 
a procurement, designed to entitle the offeror to first priority for award 
of the set-aside portion at the highest price awarded for any part of 
the non-set-aside portion. This practice, and the unfair advantage it 
has afforded bidders on partially set-aside procurements, were de- 
scribed in our decision which is reported at 38 Comp. Gen. 686 (1959). 
The “Notice of Labor Surplus Area Set-Aside” clause appearing in 
RFP-G590 specifically reserves the Government’s “right not to con- 
sider token bids or other devices designed to secure an unfair advantage 
over bidders eligible for the set-aside portion.” 

Under the terms of the “Notice of Labor Surplus Area Set-Aside” 
clause, the offerors fall within the following order of priority for ne- 
gotiation of the set-aside portion : 

1. Dumont (Group 1. Certified-eligible concerns with a first pref- 
erence which are also small business concerns. ) 
2. Hewlett-Packard (Group 4. Other certified-eligible concerns 
with a second preference. ) 
3. Tektronix (Group 6. Other persistent or substantial labor sur- 
plus area concerns. ) 
We therefore agree with the Air Force’s observation that the amount 
of Tektronix’ offer on the non-set-aside portion did not advance its 
priority for negotiation of the set-aside portion. Additionally, should 
Dumont and Hewlett-Packard decline the offer of the set-aside, Tek- 
tronix would be offered the set-aside at the same, not a higher, price 
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than was awarded on the non-set-aside portion. Under these cireum- 
stances, we believe the Air Force was correct in not regarding Tek- 
tronix’ offer as “token” in nature. 

The evaluation factor of $58.71 per unit added to Tektronix’ offer 
represents projected unit life cycle costs of $52.64 and unit transporta- 
tion costs of $6.07. You contend that Tektronix’ projected life cycle 
costs are so low as to form an invalid basis against which to evaluate 
the Dumont offer. Tektronix’ life cycle costs are “conjectural,” you 
assert, because Tektronix has modified its product since the perform- 
ance of previous life cycle tests, in which the Air Force states “almost 
the same results” were obtained. Furthermore, you state that a pro- 
jected unit cost of $52.64 for item management and maintenance over 
a 10-year period is simply so low as to “raise serious questions of credi- 
bility” and to be “unrealistic” and “incapable of accomplishment.” 

Life cycle costs are divided into initial logistics costs and recurring 
costs. Initial logistics costs include the cost of initial reproduction and 
distribution of technical data, cost of file maintenance for the first 
year, and management costs for new items introduced into the inven- 
tory. Dumont’s initial logistics costs, which were slightly more than $1 
per unit above Tektronix’, did not significantly affect the LCC evalua- 
tion and are not truly at issue in the protest. 

Recurring costs include technical data management, item manage- 
ment and maintenance costs. Dumont’s recurring technical data man- 
agement and item management costs, although over $7 pew unit more 
than Tektronix’, were also not a decisive factor. 

The predominant recurring cost element was maintenance, i.e., what 
it was projected to cost the Air Force, over a period of 10 years, for 
repair labor and materials and preventive maintenance labor. These 
costs were derived from a series of 8 equations set forth in the solicita- 
tion. Although many of the values used in the equations were entered 
by the Government, some values were entered by each offeror in its 
proposal. 

Equation 1, all values in which were entered by the Government, es- 
tablished for all offerors that each item to be procured was expected 
to be used a total of 13,200 hours. 

Equation 2 established a Mean Time Between Failure (MTBF) for 
each product. Based upon a TBF submitted by each offeror for his 
product, which was then divided by a uniform discrimination ratio, 
it was projected that Tektronix’ and Hewlett-Packard’s instruments 
would have a Mean Time Between Failure 214 times longer than Du- 
mont’s product. 

Under Equation 3, Equation 1 was divided by Equation 2 in order 
to obtain the expected number of failures of each item during 10 years 
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of use. In view of its shorter MTBF, Dumont’s product was expected to 
fail 214 times more frequently than the products of the other offerors. 

Equation 4 was used to determine the repair labor cost per failure. 
Of the six values used in this equation, two were entered by the of- 
ferors. Dumont’s repair labor cost per failure was approximately two 
to three time that of the other offerors. 

Similarly, Equation 5 established the projected repair material cost 
per failure. The offerors inserted two of the four values used in this 
equation. Dumont’s repair material cost per failure was approximately 
10 percent below Hewlett-Packard’s and 60 percent above Tektronix’. 

From Equation 6 was derived the estimated manhours per month 
required for preventive maintenance. The solicitation restricted “pre- 
ventive maintenance” to the cost of recalibration of each instrument 
at 6-month intervals. Each offeror inserted the manhours required for 
calibration of its instrument. From this equation, it was projected that 
Dumont’s product would require approximately four to five times 
more manhours for preventive maintenance than those of the other 
offerors. 

Having obtained the time required for preventive maintenance 
under Equation 6, Equation 7 was used to determine the cost of pre- 
ventive maintenance per item procured. Utilizing the preventive main- 
tenance manhours per month derived from Equation 6, together with 
other values (including base labor rate) entered by the Government, 
it was concluded that the cost of preventive maintenance of the Du- 
mont item would exceed that of the other offerors by factors of ap- 
proximately four to five. 

Equation 8, used to compute the maintenance cost per item procured, 
was stated as follows on page II-27 of the RFP: 


Maintenance cost per Unit = [Expected failures during Projected Inventory 
Usage Period—1] [Labor Cost/Failure + Material Cost/Failure] + [Preventive 
Maintenance Cost/Item] 
The result of this computation was that the total maintenance cost per 
unit for Dumont’s product was from approximately 4% to slightly 
more than 5 times its competitors’ costs. In this connection, we note 
that Hewlett-Packard’s projected life cycle costs were even lower than 
those of Tektronix. 

Thus, it can be seen that cost information submitted by the offerors 
in their proposals either constituted or influenced the calculation of 
the following life cycle cost elements : 


Initial Logistics Costs 


1. Technical data management 
2. Item management costs 
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Recurring Costs 


3. Technical data management 

4. Item management 

5. Repair labor cost per failure 

6. Repair material cost per failure 

Tektronix’ cost under each of these elements were less than Dumont’s. 
However, even if Tektronix’ lower costs for these six elements were 
applied to Dumont’s offer, Dumont’s total life cycle costs would re- 
main substantially higher than Tektronix’. 

Therefore, the determinative offeror-entered values in the LCC 
evaluation were time between failure and manhours to accomplish 
calibration : 

Time between failure. With respect to their products, Tektronix 
and Hewlett-Packard each entered a time between failure which was 
2% times greater than that of Dumont. Equation 3 of the maintenance 
life cycle cost evaluation converted this information into a projection 
that Dumont’s product would fail 2% times more frequently than the 
products of its competitors during 10 years of use. Equation 8 em- 
bodied the assumption that each failure would be attended by repair 
labor and material costs. Tektronix’ repair labor and material costs 
were lower than Dumont’s. However, as we observed in the preceding 
paragraph, this difference did not determine the ultimate result of the 
LCC evaluation. The critical aspect was the projected higher fre- 
quency of failure of the Dumont product. 

Manhours to accomplish calibration. Preventive maintenance cost 
per item was another element of the maintenance life cycle cost evalua- 
tion. The solicitation restricted “preventive maintenance” to the recali- 
bration of instruments and fixed the frequency of recalibration and 
base labor rate. The only variable element in the calculation was the 
manhours required to accomplish calibration, which was entered by 
each offeror with respect to his product. Based upon the offerors’ 
entries, it appeared that the manhours required to calibrate Dumont’s 
instrument were almost four times greater than to calibrate Tek- 
tronix’, and five times greater than for Hewlett-Packard’s product. 
Since all other values of Equation 7 were uniformly predetermined, it 
followed that the projected preventive maintenance costs of Dumont’s 
product were approximately four to five times greater than those of 
the other offerors. 

It is clear that the MTBF and manhours required for calibration 
which Tektronix ascribed to its product were the decisive elements 
contributing to its favorable life cycle cost position. Any allegation 
by Dumont that Tektronix’ projected life cycle costs raised “serious 
questions of credibility,” or were “conjectural,” “unrealistic” or “in- 
capable of accomplishment” must address those elements to a signif- 
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icant degree. However, Dumont has adduced no specific evidence that 
Tektronix overstated the MTBF of its instrument or understated 
the time necessary to calibrate it. Rather, Dumont’s allegation that 
Tektronix’ projected life cycle costs are so unrealistic that they should 
be disregarded rests upon two bases: (1) a comparison with Dumont’s 
life cycle costs and (2) the fact that Tektronix’ product has been 
modified since previous life cycle cost testing. 

The first basis upon which Dumont relies is that its projected life 
cycle costs are “realistic” and Tektronix’ are “unrealistic.” This is no 
more than an assertion that Dumont’s life cycle costs should be ac- 
cepted as the standard of realism. However, Dumont has presented no 
persuasive reason why Hewlett-Packard’s life cycle costs, which are 
the lowest of all, are not an equally valid standard of realism. 

Dumont’s argument that Tektronix’ projected life cycle costs 
are “conjectural” is based upon the fact that Tektronix’ product has 
been modified since previous life cycle tests. With knowledge of these 
modifications, the Air Force has concluded : 


* * * there will be no or only a small difference between [Tektronix’] actual 

and proposed recurring costs. Any difference would not come close to the dif- 
ference between Tektronix’ and Dumont’s projected recurring costs. 
The procuring agency has the expertise and the primary responsi- 
bility for the evaluation of the technical information upon which this 
conclusion rests. In the absence of evidence that the evaluation of this 
information was arbitrary, we are not in a position to advise the Air 
Force that it should reject as “unrealistic” the projection of Tektronix’ 
life cycle costs. 

We also observe that the solicitation contains provisions for price 
adjustment and product testing which would deter an offeror from 
deliberately understating the projected life cycle cost of his product. 
Award under RFP-G590 was made on the basis of the lowest evalu- 
ated target life cycle cost, i.e., the preaward computation of life cycle 
cost based upon the offeror’s predicted values as set forth in the equa- 
tions we have discussed above. The final amount to be paid the contrac- 
tor, however, is based upon measured life cycle cost. Under its contract 
for the non-set-aside portion of this procurement, Tektronix will be 
paid its total target price ($1,087 for each unit plus $9.50 per unit for 
data) only if its measured life cycle cost is equal to or less than its 
target (bid) life cycle cost. If Tektronix’ measured life cycle cost 
exceeds its target life cycle cost, the amount to be paid it shall be 
reduced, pursuant to a formula set forth in the RFP, “because the 
contractor has provided hardware with demonstrated values less than 
his predicted values which were used as the basis for award.” 

With regard to the determination of measured life cycle cost, the 
contractor is required to submit his product for reliability acceptance 
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testing by the Government. If no failures occur during this testing, 
the values submitted by the contractor in his proposal will be used in 
the postaward computation of measured life cycle cost. If failures 
do occur, records are kept of the materials required and manhours 
spent to correct the failures. This information is then utilized in the 
postaward computation of measured life cycle cost. Similarly, if the 
MTBF computed from failures observed during the postaward test- 
ing meets specification requirements but is less than that bid by the 
contractor, the degradation to reliability will result in a downward 
price adjustment. Additionally, a series of postaward maintenance 
tests are to be performed on the contractor’s product, including dis- 
assembly and reassembly of the oscilloscope; correction of five simu- 
lated faults; and the realignment and recalibration of intentionally 
misaligned instruments. The time required for these procedures is 
also used in the postaward computation of measured life cycle cost. 

Subsequent to the filing of your initial protest, in which the above 
issues were raised, you made the additional allegation that the product 
being procured from Tektronix under the set-aside portion was not 
that which was on the QPL. Tektronix’ failure to supply its qualified 
product, you assert, should result in the cancellation of Tektronix’ con- 
tract for the non-set-aside portion and the award of the remaining 
non-set-aside and entire set-aside quantities to Dumont as the lowest 
responsible, responsive offeror. 

Section B-31 of RF P-G590, entitled “Notice—Qualified End Prod- 
ucts (1969 DEC) ,” provides in pertinent part : 
Awards for any end items which are required to be qualified products will be 
made only when such items have been tested and are qualified for inclusion in a 


Qualified Products List identified below * * * at the time set for opening of bids, 
or the time of award in the case of negotiated contracts. 


Prior to the issuance of RFP-G590, the Air Force had tested and 
approved for inclusion on the applicable QPL Tektronix’ 453 Mod 
703H oscilloscope. By letters dated October 12 and November 15, 1971, 
and January 18, 1972, Tektronix requested the Air Force to approve 
certain proposed changes to the 453 Mod 703H. The proposed changes 
included a larger cathode-ray tube (CRT) viewing area, increased the 
acceleration potential for the CRT from 10KV to 14KV, eliminated 
panel controls and features not required by the governing specifica- 
tions, simplified calibration, and replaced certain parts with less costly 
ones. 

All of the proposed changes were described in detail by Tektronix 
and a 453 Mod 703H incorporating the changes was offered to the Air 
Force for testing. However, after reviewing the proposed changes, 
the Air Force advised Tektronix by letter of January 25, 1972: 
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You are hereby notified that the production changes to the Textronix 453 
MOD703H that are contained in your letters dated 12 Oct 1971, 15 Nov 71, and 
18 Jan 1972 are approved. No requalification or Qualified Products List (QPL) 
change is required for these production changes. 

Therefore, it is the Air Force’s position that Tektronix’ 453 Mod 703H 
was an approved QPL item when the non-set-aside portion of the in- 
stant procurement was awarded approximately 6 months later. 

You contend that the Air Force has permitted Tektronix to make, 
without qualification testing, changes in its 453 Mod 703H which are 
so substantial as to result in essentially a new product. In effect, you 
state, Tektronix has substituted an untested new product for that 
which was previously tested and approved for listing on the QPL. 

Defense Standardization Manual 4120.3-M, which is the basic in- 
struction concerning qualified products and qualification procedures, 
provides in section 4-109 : 

Re-examination of a qualified product shall be required by the preparing ac- 
tivity under any of the following conditions : 

a. The manufacturer has modified the product or changed the material or 


processing sufficiently so that the validity of previous qualification is question- 
able. 


ve * * x * a = 

Retest will be required, as necessary, based on the determination from exam- 
ination of data. The preparing activity will determine, based upon the extent of 
specification or product changes and other available data, whether products are 
to be removed from the QPL until retested and whether such action is to be 
delayed pending the outcome of the tests or receipt of additional data, as appro- 
priate. [f it is determined that the products should remain on the QPL, a maxi- 
mum time limit will be established for submission of the samples or test data, 
as applicable, before removal. 

In our view, these provisions establish that it is primarily the re- 
sponsibilty of the agency to decide what modifications are sufficient to 
require a reexamination and to determine from such reexamination 
whether a retest is necessary. Further, we note that, based upon its 
technical judgment as to the significance of the changes, an agency 
may determine that removal of the product from the QPL is not re- 
quired even when retesting is considered to be necessary. 

The instant case is not one in which changes were made in a quali- 
fied product without the knowledge and approval of the agency. Tek- 
tronix described the proposed changes to the Air Force, which after 
consideration thereof, clearly determined that the modifications to 
Tektronix’ product did not make the validity of its previous qualifi- 
cation questionable. Our Office is not equipped to consider the techni- 
cal sufficiency of such determinations, and since such determinations 
are matters primarily of administrative discretion, we will not sub- 
stitute our opinion for that of the technical activity assigned the duty 
of determining product acceptability, absent a clear showing of arbi- 
trary or capricious action. 

As indicated above, we have concluded that the method used by the 
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Air Force to compute the unit purchase price on the set-aside portion 
was proper; that Tektronix’ unit purchase price and projected life 
cycle costs are a valid basis from which to make that computation; 
and that our Office will not disturb the determination of the procuring 
agency that Tektronix is supplying a qualified product. It follows that 
if Dumont should deécline the offer of the set-aside at a unit purchase 
price of $921.68, the set-aside may be offered to Hewlett-Packard at 
a unit purchase price of $1,092.75. If Hewlett-Packard in turn rejects 
the offer of the set-aside, it may be awarded to Tektronix at the same 
unit purchase price of $1,087 obtained under the non-set-aside portion. 
1n view of the foregoing, your protest is denied. 


[ B-176592 ] 


Military Personnel—Reservists—Death or Injury—Disability 
Benefits—Two Distinct Periods 

A Navy Reservist who sustained a back injury on June 5, 1971, the day he re- 
ported for a 14-day period of training, and who was found physically fit to resume 
training on June 14, 1971, completing training on June 18, 1971, and who 
when recalled to extended active duty effective September 28, 1971, reported in 
sick and continued to be treated for his back injury until discharged on March 9, 
1972, for physical disability, is entitled to the disability benefits prescribed by 
10 U.S.C. 6148(a) and 37 U.S.C. 204(i) for the period of training during which 
he was physically unfit, and notwithstanding the intervening period of apparent 
recovery—a time during which the member was not entitled to disability bene- 
fits—the member unable to perform the extended active duty to which ordered 
because of the back injury is entitled to disability benefits from the date of 
reporting on September 28, 1971, until his case was settled on March 9, 1972. 


To M. W. Minnis, Department of the Navy, April 4, 1973: 


Further reference is made to your letter dated March 28, 1972 (file 
reference FM:JR:ar), with enclosures, requesting an advance de- 
cision in the case of FA Robert M. Durniak, USNR-R, 116-40-5816, 
concerning the period of his entitlement to disability pay and allow- 
ances under the provisions of 10 U.S. Code 6148, in the circumstances 
described. Your letter was forwarded to this Office by endorsement of 
the Comptroller of the Navy, dated July 19, 1972 (file reference NCF- 
4 7220/MPAC), and has been assigned Submission Number DO-N- 
1162 by the Department of Defense Military Pay and Allowance Com- 
mittee. 

The file shows that by orders dated May 28, 1971, Mr. Durniak was 
called to active duty for training for a 14-day period aboard the USS 
MASSEY. He reported for that duty June 5, 1971, and on the same 
date slipped and fell aboard ship, apparently sustaining a back in- 
jury. He was transferred that day to the Naval Hospital, St. Albans, 
New York, where he was admitted as an in-patient and underwent 
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treatment for low back pain, which treatment we understand included 
traction for 6 days. 

On June 14, 1971, Mr. Durniak was examined orthopedically at the 
Naval Hospital, found fit for duty and was discharged with orders 
to report to the commanding officer, USS MOALE for completion of 
his ordered period of active duty for training since the USS MASSEY 
had been deployed. On June 17, 1971, he was further examined and 
found qualified for release from active duty and the record seems to 
indicate that he was released on June 18, 1971. 

By Active Duty Orders Serial 159/1205/72, dated September 3, 
1971, issued by the Commandant of the Third Naval District, Mr. 
Durniak was called to extended active duty for a 24-month period, 
effective September 28, 1971, and required to undergo a pre-active 
duty physical examination prior to reporting for such active duty. 
On September 7, 1971, he was preliminarily examined at Whitestone 
Naval Reserve Training Center, New York, but the fit for duty de- 
cision was held in abeyance pending additional orthopedic consulta- 
tion at the Naval Hospital, St. Albans, New York. On September 14, 
1971, after that latter examination, the member was found fit for full 
duty and on September 28, 1971, reported for his tour of extended 
active duty.’ 

The first day of his extended active duty he reported into sick call 
at his active duty station, and it is reported that the medical officer 
in charge there recommended that the member’s call to active duty 
be delayed and he continue in a Reserve status pending medical re- 
evaluation. As a result, the member’s active duty orders of September 3 
were canceled and on October 5, 1971, he was returned to the Naval 
Hospital, St. Albans, as an out-patient for further orthopedic con- 
sultation and treatment for low back disorder. 

On October 12, 1971, Mr. Durniak submitted a formal request to 
be excused from Reserve drills and for a medical discharge due to his 
back problems, contending continued pain in his back as a result of 
the June 5 injury. In response to that request, by orders dated Novem- 
ber 16, 1971, the Chief of Naval Operations ordered him to again re- 
port to the Naval Hospital for treatment of his condition and directed 
the Commandant, Third Naval District, to issue him a Notice of 
Eligibility for pay and allowances while hospitalized, with such 
benefits to continue until final disposition of his case was effected. On 
December 7, 1971, the member was issued a Notice of Eligibility for 
disability benefits under 10 U.S.C. 6148, which stated, among other 
things, that he was to report to the Naval Hospital, St. Albans, for 
admission, evaluation, etc., and that pay and allowances were author- 
ized while hospitalized and would continue until final disposition was 
effected. 
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On December 9, 1971, the member reported to the Naval Hospital 
and was instructed to return home pending appearance before a Medi- 
cal Board on December 22, 1971. The case was then referred to a 
Physical Evaluation Board, which was convened on January 26, 
1972. The findings of the Physical Evaluation Board were that Mr. 
Durniak had a 10 percent disability due to (1) chronic low back pain 
and (2) vertebral muscle spasm, which findings and recommendation 
were agreed to by the member on February 4, 1972, and he was dis- 
charged from naval service on March 9, 1972, by reason of physical 
disability. 

You say that on the basis of the Notice of Eligibility dated Decem- 
ber 7, 1971, a disability pay record was opened for the member on 
December 15, 1971, effective June 19, 1971, the date following the ex- 
piration date of his 2 weeks of active duty for training, and that he has 
been paid disability pay and allowances for the period June 19, 1971, 
through January 31, 1972. However, you say that because of a cor- 
rected medical statement from the Naval Hospital, St. Albans, New 
York, dated February 9, 1972, showing that the member was found 
fit for duty on June 14, 1971, further payment of disability pay was 
suspended and you now request a decision on the proper period for 
which the member is entitled to receive disability payments. 

The act of June 20, 1949, Ch. 225, 63 Stat. 201, which amended sec- 
tion 4 of the Naval Aviation Personnel Act of 1940, Ch. 694, 54 Stat. 
864, as amended, and presently codified as 10 U.S.C. 6148, provides in 
pertinent part : 

(a) A member of the Naval Reserve * * * who is ordered to active duty * * * 
for any period of time, and is disabled in line of duty from injury while so 
employed * * * is entitled to the same pension, compensation, death gratuity, 
hospital benefits, and pay and allowances as are provided by law or regulation in 
the case of a member of the Regular Navy * * * of the same grade and length 
of service. For the purpose of this subsection, a member who is not in a pay 
status shall be treated as though he were receiving the pay and allowances to 
which he would be entitled if serving on active duty. 

The provisions of law concerning entitlement to pay and allowances 
during periods of disability under the above law are codified in 37 
U.S.C. 204(i), and the provisions of law governing disability retire- 
ment or separation are contained in 10 U.S.C. 1201-1221. 

The legislative history of the 1949 act establishes that it was the in- 
tention of Congress that non-regular members of the uniformed serv- 
ice disabled in line of duty under the conditions prescribed therein 
should be kept in a pay status until their hospitalization is completed 
and their case finally settled, that is, while awaiting a final decision 
of their case. In this regard, we have held that the standard to be ap- 
plied in determining a member’s right to receive disability benefits 
while he is temporarily disabled by an injury incurred in line of duty, 
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is his physical inability to perform military duty and not the duties 
of his civilian employment. See 43 Comp. Gen. 733 (1964) and 47 7d. 
581 (1968). 

It is clearly evident that the event which initiates a member’s right 
to such disability benefits is a determination by service medical au- 
thority that, as a result of an in line of duty injury, the member is 
unable to perform his military duty. Conversely, the event which ter- 
minates a member’s right to such pay under the law is the service 
medical determination that a member has recovered the ability to per- 
form military duty or when a final disposition is made in his case. 
See 52 Comp. Gen. 99 (1972), copy enclosed. 

In view of the determination by the service medical officer that Mr. 
Durniak was incapacitated to perform his military duty during the 
period June 5-18, 1971, and was hospitalized during that time, it 
would be proper to include in the computation of disability benefits 
to which Mr. Durniak was eligible, the pay and allowances received by 
him during that period. However, it would appear that since Mr. 
Durniak was found physically able to perform military duty during 
the period June 14, 1971, the day he was discharged from the hospital 
as being “fit for duty,” to June 18, 1971, when he was released from 
active duty for training and apparently did perform such military 
duty as required during that period and received active duty pay and 
allowances therefor, such rights as he had to disability benefits under 
10 U.S.C. 6148(a) and 37 U.S.C. 204(i) terminated on June 13, 1971. 

In his letter of October 12, 1971, Mr. Durniak alleges the continued 
existence of a disabling back condition subsequent to June 18, 1971, 
and that he was examined and apparently treated by a civilian phy- 
sician. While the member says that he continued to have pain in his 
low back and that such condition limited his ability to pursue his 
civilian occupation, even if we presume such statements to be true, such 
statements would not support a claim that he was disabled to perform 
his military duty between June 18, 1971, and September 14, 1971. In 
fact, the record shows that he underwent four service medical examina- 
tions during the period June 14, 1971, to September 14, 1971, all of 
which essentially showed that he was considered fit for military duty 
without limitation during that time and we must presume that, in the 
absence of proof to the contrary, Mr. Durniak was in fact fit for such 
military duty. 

The fact that there was an intervening period in this case during 
which there was an apparent recovery to perform military duty from 
the June 5 injury, does not, in our opinion, require a holding that a 
member is not entitled to resume receiving disability pay and allow- 
ances during any subsequent period when it is service medically de- 
termined that the member’s condition which relates to an original in 
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line of duty injury reoccurs so as to require rehospitalization or his 
disability is otherwise contemporaneously determined by proper medi- 
cal authority to be such as to clearly preclude the performance of 
military duty. Cf. 39 Comp. Gen. 498 (1960) and cases cited. 

While the matter is not entirely free from doubt, since Mr. Durniak 
was again found to be physically unable to perform his ordered mili- 
tary duty by competent service medical authority upon reporting for 
extended active duty on September 28, 1971, it is our view that dis- 
ability benefits provided under the provisions of 10 U.S.C. 6148(a) 
and 37 U.S.C. 204(i), to which he was previously entitled, should be 
resumed from that date. Since his case was not finally settled until 
March 9, 1972, the date on which he was medically discharged from 
the service, such disability benefits should continue through that date, 
if otherwise proper. It is understood, of course, that the disability pay 
and allowances paid to him for the period June 19, 1971, the day fol- 
lowing his release from active duty for training, to September 27, 1971, 
the day before he was again found unable to perform his ordered mili- 
tary duty by service medical authority, to which he was not entitled 
as indicated above, is to be set off against such entitlement and his pay 
account adjusted accordingly. 


[ B-156058 J 


Compensation—Simultaneous Benefits Rule—Wage Board Posi- 
tion Conversion and General Schedule Rate Increase 


The simultaneous benefits rule in section 531.203(f) of the Civil Service Com- 
mission Regulations (CSCR) is not for application to a wage board employee 
who came under the General Schedule (GS) on January 9, 1972, the date in- 
creases in GS rates became effective, whether the employee transferred to GS 
or he was brought under GS by position conversion. If transferred, in the absence 
of a contrary agency regulation or policy, 44 Comp. Gen. 518 applies and the use 
of the highest previous rate rule (CSCR 531.203(d) (4) ) will provide the maxi- 
mum benefit to the employee. If a position conversion, both under CSCR 539.203, 
as well as agency regulations which require similar treatment in a transfer or 
promotion, the GS rate increases operating on GS rates the day immediately 
preceeding the effective date of the increase, the new rates are the basis for fix- 
ing the GS salary rate of the employee. 


To the Chairman, United States Civil Service Commission, April 6, 
1973: 


Further reference is made to your letter of October 17, 1972, re- 
questing our decision concerning the application of 5 CFR 531.203 (f) 
which provides for the processing of simultaneous personnel or pay 
changes in the order which gives the employee the maximum benefit. 

The specific situation presented is that of fixing an employee’s 
salary rate upon promotion from a wage board position to a position 
under the General Schedule on January 9, 1972, the same date that 
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increases in the General Schedule became effective at the employing 
agency here concerned. See Executive Order 11637, December 22, 1971, 
and the conversion rules contained in Federal Personnel Manual Letter 
531-42, dated December 27, 1971. 

You say there has been presented to the Commission the case of a 
Government employee who was promoted from wage grade 12 to grade 
GS-7 on January 9, 1972, the same date the increase in the General 
Schedule became effective. The employee’s wage rate was $10,500 per 
annum, which fell between steps 5 and 6 on the new schedule and be- 
tween steps 7 and 8 on the old schedule. The agency where the employee 
worked placed the employee in step 6 of grade GS-7 in the new schedule 
with a salary of $10,563 per annum. If the old schedule had been 
used, the employee would have been entitled to step 8 ($10,584 per 
annum) and would then have been converted to the corresponding 
step 8 ($11,167 per annum) under the new schedule. 

Section 531.203 (f) of the Commission’s regulations provides : 

* * * When a position or appointment change and entitlement to a higher 
rate of pay occur at the same time, the higher rate of pay is deemed an em- 
ployee’s existing rate of basic pay. If the employee is entitled to two pay benefits 
at the same time, the agency shall process the changes in the order which gives 
the employee the maximum benefit. 

Your letter fails to indicate whether the employee actually trans- 
ferred from a wage board position to one under the General Schedule 
or whether the employee together with his position was brought under 
the General Schedule. If the former then it appears that our decision 
44 Comp. Gen. 518 (1965) would be for application. As indicated in 
that decision, in the absence of an agency regulation or policy to the 
contrary the highest previous rate rule as contained in the Commis- 
sion’s regulations, 531.203(d) (4) would permit selection of a rate in 
the General Schedule which gives an employee the maximum benefit. 
This obviates any consideration of the simultaneous benefits rule con- 
tained in section 531.203(f) of the regulations. 

We note than when an employee together with his position is brought 
into the General Schedule the manner of fixing his compensation in 
the General Schedule is specifically set forth in section 539.203 of the 
Commission’s regulations which provide in pertinent part as follows: 
§ 539.203 Rate of basic pay in conversion actions. 


When an employee occupies a position not subject to the General Schedule 
and the employee and his position are initially brought under the General Sched- 
ule pursuant to a reorganization plan or other legislation, an Executive order, 
a decision of the Commission under section 5103 of title 5, United States Code, or 
an action by an agency under authority of § 511.202 of this chapter, the agency 
shall determine the employee’s rate of basic pay as follows: 

(a) When the employee is receiving a rate of basic pay below the minimum 
rate of the grade in which his position is placed, his pay shall be increased to 
the minimum rate. 

(b) When the employee is receiving a tate of basic pay equal to a rate in the 
grade in which his position is placed, his pay shall be fixed at that rate. 
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(c) When the employee is receiving a rate of basic pay that falls between two 
rates of the grade in which his position is placed, his pay shall be fixed at the 
higher of the two rates. 

Under the above regulations as well as agency regulations which 
require similar treatment in a transfer or promotion from a wage 
board position to one in the General Schedule, we do not view the 
simultaneous benefits regulations as being applicable. This is so be- 
cause when the conversion or promotion occurs on the same date as a 
general increase in General Schedule rates the only legal General 
Schedule rates are those in effect on that day. In other words the new 
General Schedule increases operate on the General Schedule rates in 
effect the day immediately preceding the effective date of the General 
Schedule increases. These situations are similar to where a promotion 
from one grade to another is effective on the same date as a General 
Schedule increase. See 40 Comp. Gen. 184 (1960). 

In the instant case assuming that the employee was transferred from 
a wage board position to a General Schedule position and that agency 
regulations required adjustment of his existing compensation to the 
nearest General Schedule rate (precluding application of the em- 
ployee’s highest previous rate) then the rate of $10,563, fixed for the 
employee in the General Schedule, was correct. 


[ B-158315, B-159829 J 


Transportation—Freight—Charges—Delivery Requirement 


The holding in United Van Lines, Inc. v. United States, 448 F. 2d 1190, that a 
motor carrier may retain payment made of line-haul transportation charges for 
a shipment of serviceman’s household goods destroyed while in temporary stor- 
age at destination awaiting delivery is not for general application since other 
contracts of carriage provide significant legal reason for confining the United 
decision, and because the Court did not consider the many carrier tariffs, quota- 
tions, or commercial bills of lading which impose liability on the motor carrier 
or freight forwarder. Entitlement to transportation charges where household 
goods are destroyed or stolen while in temporary storage at destination before 
delivery depends in each case upon the facts and controlling contract pro- 
visions in tariffs, tenders, and bills of lading. Charges paid where goods have 
been destroyed or stolen should be recovered. 


To the Secretary of the Army, April 9, 1973: 


We refer to the letter of March 16, 1973, from the Acting Assistant 
Secretary of the Army (FM), with enclosure, concerning United Van 
Lines, Inc. v. United States, 448 F. 2d 1190 (1971) (United). In that 
case the Court of Appeals for the District of Columbia Circuit held 
in effect that when a motor carrier receives payment of the line-haul 
transportation charges for a shipment of serviceman’s household goods 
placed in temporary storage at destination pursuant to our regulations 
(5 GAO 3075), it is entitled to retain the amount paid although the 
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goods were never delivered to the consignee, but were destroyed in a 
fire while in temporary storage. 

In view of that decision the Acting Assistant Secretary asks whether 
carriers may be allowed transportation charges and related services for 
shipments of household goods which are destroyed by fire while stored 
in transit. 

In several recent fire or theft cases which superficially at least con- 
tain facts resembling those in the United case, we have found other 
provisions of the contract of carriage which provide significant legal 
reasons for confining the United decision to that particular case, in 
which the judgment has been satisfied. Also, we note that many car- 
rier tariffs or quotations or commercial bills of lading contain pro- 
visions which impose on the motor carrier or freight forwarder 
common carrier liability for loss of or damage to the household goods 
while they are in temporary storage for various periods. Such pro- 
visions were not brought to the attention of or considered by the 
Court in United. 

For these reasons we believe that for the present time the en- 
titlement of the motor carrier or freight forwarder to receive and 
retain the line-haul transportation charges where household goods are 
destroyed or stolen while in temporary storage at destination and be- 
fore delivery to the consignee depends upon the facts and controlling 
contract provisions in tariffs, tenders, and bills of lading, in the indi- 
vidual case. 

In these circumstances, military disbursing officers should not pay 
bills of motor carriers or freight forwarders for line-haul transporta- 
tion charges and related services where it is known that household 
goods were destroyed by fire or otherwise (or stolen) while stored in 
transit. Also, if in the same circumstances, the bills have already been 
paid, the charges should be recovered in the usual manner, considera- 
tion being given to any applicable limitation which may restrict the 
period during which such collection may be made. Any protests to the 
refusal to pay or collection action may be forwarded here or to our 
Transportation and Claims Division for consideration. See the at- 
tached copy of our letter of March 28, 1973, B-159829, to the Com- 
mander, Military Traffic Management and Terminal Service, in which 
among other things we suggest that the Commander advise the re- 
spective disbursing offices of the payment procedures to be observed in 
these kinds of cases. 
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[ B-176212 J 


Military Personnel—Dependents—Proof of Dependency for Bene- 
fits—Children 


Children provisionally adopted by a Navy member while stationed in Great 
Britain pursuant to the Adoption Act of 1958 (7 Eliz. 2, C.5) Part V, Section 53, 
are considered dependents of the member under 37 U.S.C. 401, so as to entitle 
him to a dependents’ allowance and all other benefits incident to the dependency 
status while the member resides in Great Britain in view of the fact that al- 
though the provisiona! adoption order only authorizes custody and removal of 
the children from Great Britain for adoption elsewhere, section 53(4) of the act 
provides that the rights, duties, obligations, and liabilities prescribed in other 
sections of the act for an adopter shall equal those of natural parents or those 
created by an adoption order. However, unless the children are actually adopted 
by the member after he is transferred from Great Britain, they may not continue 
to be regarded as his adopted children. 


To the Secretary of the Navy, April 9, 1973: 


We refer further to letter dated June 6, 1972, with enclosures, from 
the Assistant Secretary of the Navy (Manpower and Reserve Affairs), 
Department of Defense Military Pay and Allowance Committee Sub- 
mission No. SS—-N-1158, requesting an advance decision regarding the 
entitlement of AFCM George C. Abatsis, U.S. Navy, SN 201 89 24, to 
dependents’ allowance for his provisionally adopted children. 

The record shows that in the Bury St. Edmunds County Court, Eng- 
land, Petty Officer Abatsis and his wife were issued a provisional 
adoption order for Charles Mark Abatsis (formerly Kenneth Mark 
Powell) on October 22, 1968, and that a similar order was issued for 
Una Mary Abatsis (formerly Mary Ryan) on June 16, 1970. Subse- 
quently the children were registered in the Adopted Children Regis- 
ter at the General Register Office, London, England, under the sur- 
name of Abatsis. Certificates of birth for Charles Mark Abatsis, born 
August 28, 1967, and for Una Mary Abatsis, born September 27, 1969, 
have been issued by the register office. 

On July 15, 1970, the member filed an application for dependents’ 
allowances for both children, supported by copies of the provisional 
adoption orders and certificates of birth. The application was disap- 
proved by the Navy Family Allowance Activity, Cleveland, Ohio 
44199, on August 14, 1970, for the reason that the children were not 
adopted by virtue of the provisional adoption orders. On Septem- 
ber 21, 1970, the activity reaffirmed the prior determination. 

Our decision is requested as to whether a British provisional adop- 
tion order may qualify the subject of such order as a dependent with 
respect to payment of travel allowances and to all other benefits inci- 
dent to the status of a dependent adopted child. It is stated that it con- 
ceded that Charles and Una Abatsis are in fact dependent upon Petty 
Officer Abatsis for support. 


522-985 O - 74 - 45 
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The provisional adoption orders in question read in pertinent part 
as follows: 


It is ordered that the applicant(s) be authorised to remove the infant from Great 
Britain for the purpose of adopting him/her under the law of or within the 
country in which the applicants are domiciled and that the applicant(s) do have 
the custody of the infant pending his/her adoption as aforesaid. 


Each order also provides for an entry to be made in the Adopted 
Children Register. 

The Adoption Act of 1958 (7 Eliz. 2,C.5), Part V, section 53 states 
as follows: 


Provisional Adoption by Persons Domiciled Outside Great Britain. (1) If the 
court is satisfied, upon an application being made by a person who is not domi- 
ciled in England or Scotland, that the applicant intends to adopt an infant under 
the law of or within the country in which he is domiciled, and for that purpose 
desires to remove the infant from Great Britain either immediately or after an 
interval, the court may, subject to the provisions of this section, make an order 
(in this section referred to as a provisional adoption order) authorising the 
applicant to remove the infant for the purpose aforesaid, and giving to the ap- 
plicant the custody of the infant pending his adoption as aforesaid. 

(2) An application for a provisional adoption order may be made, in England 
to the High Court or the county court, and in Scotland to the Court of Session or 
the sheriff court. 

(3) A provisional adoption order may be made in any case where, apart from 
the domicile of the applicant, an adoption order could be made in respect of the 
infant under Part I of this Act, but shall not be made in any other case. 

(4) Subject to the provisions of this section, the provisions of this Act, other 
than this section and sections sixteen, seventeen and nineteen, shall apply in re- 
lation to a provisional adoption order as they apply in relation to an adoption 
order, and references in those provisions to adoption, to an adoption order, to an 
application or applicant for such an order and to an adopter or a person adopted 
or authorised to be adopted under such an order shall be construed accordingly. 


It is stated in the letter of the Assistant Secretary of the Navy that 
sections 16 and 17 vest the adopted person with certain rights of in- 
heritance from the adopting parents and divest him of certain rights 
of inheritance from his natural parents. Section 19 establishes the 
adopted person as a citizen of the United Kingdom when the adopter 
holds such citizenship. Pursuant to section 53(4), supra, other provi- 
sions of the act apply to a provisional adoption order in the same man- 
ner as they apply to an adoption order. Consequently, it is said, 
sections 13 (1), (2), and (3) of the act define the rights, duties, obli- 
gations, and liabilities of the adopting and natural parents in respect 
to the provisionally adopted children. 

Those sections state : 

(1) Upon an adoption order being made, all rights, duties, obligations 
and liabilities of the parents or guardians of the infant in relation to 
the future custody, maintenance and education of the infant, including all rights 
to appoint a guardian and (in England) to consent or give notice of dissent to 
marriage, shall be extinguished, and all such rights, duties, obligations and lia- 
bilities shall vest in and be exercisable by and enforceable against the adopter as 
if the infant were a child born to the adopter in lawful wedlock ; and in respect 
of the matters aforesaid (and, in Scotland, in respect of the liability of a child 


to maintain his parents) the infant shall stand to the adopter exclusively in the 
position of a child born to the adopter in lawful wedlock. 
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(2) In any case where two spouses are the adopters, the spouses shall in re- 
spect of the matters aforesaid, and for the purpose of the jurisdiction of any 
court to make orders as to the custody and maintenance of and right of access 
to children, stand to each other and to the infant in the same relations as 
they would have stood if they had been the lawful father and mother of the 
infant and the infant shall stand to them in the same relation as to a lawful 
father and mother. 

(3) For the purpose of the law relating to marriage, an adopter and the person 
whom he has been authorised to adopt under an adoption order shall be deemed 
to be within the prohibited degrees of consanguinity ; and the provisions of this 
subsection shall continue to have effect notwithstanding that some person other 
than the adopter is authorised by a subsequent order to adopt the same infant. 


Section 401, Title 37, U.S. Code, provides that “dependent” with 
respect to a member of a uniformed service, includes his unmarried 
legitimate child, including a stepchild, or an adopted child, who is in 
fact dependent on the member. 

In 30 Comp. Gen. 210 (1950), we held that in order for an officer to 
be entitled to increased allowances authorized to be paid to him on 
account of “adopted children” there must be shown to be a legal adop- 
tion, that is, one accomplished according to statute. 

In this connection we referred to Report No. 1359 of the Committee 
on Military Affairs, United States Senate, 70th Congress, second ses- 
sion, on H.R. 12449, which later became the act of February 21, 1929, 
Public Law 791, 45 Stat. 1254, which first added the words “adopted 
children” to the definition of the term “children” for the purpose of 
payment of increased allowances. At page 2 of the report it was said 
that : 

It is evident that it was the intent of Congress to include such [legally adopted 
minor] children in the acts referred to, as such adopted children are, to all in- 


tents and purposes, legitimate children of the adopting parent and constitute 
obligations to such parent equal in respect to natural children. [Italic supplied. ] 


In 44 Comp. Gen. 417 (1965), we held that basic allowance for 
quarters as a member with dependents was authorized on account of 
an adopted child effective upon the issuance of an interlocutory order 
of adoption. The pertinent statute provided that subject to a pro- 
bationary period and the provisions of the final order of adoption, 
the adopted child would be for all intents and purposes the child of 
the adopting parent from the date of entry of the interlocutory order. 

The effect of an adoption decree is to transfer to the adoptive parent 
the right to the exclusive custody of the child, the right to control its 
education, the duty of. obedience owed by the child, and all other 
legal consequences and incidents of the natural relation, subject, how- 
ever, to such limitations and restrictions as may be by statute imposed. 
While proceedings for custody of a child are usually for custody dur- 
ing minority and subject to modification from time to time, a decree 
of adoption terminates the relationship between the natural parents 
and the child and is permanent and continues for life. The newly af- 
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filiated connection between the child and the adopting parent is ex- 
pected to endure as a result of the adoption proceedings, as indicated 
by the fact that the surname of the child is usually changed to that of 
the adoptive parent. 2 Am Jur 2d Adoption sec. 84. 

The cases cited in the Assistant Secretary’s letter, Re R. (an infant) 
(1962) 3 All E.R. 238, Re M. (an infant) (1964) 2 All E.R. 1017, and 
Re G. (an infant) (1962) 2 All E.R. 173, appear to support the view 
that a provisional adoption order is no more than a custody order. 
However, in none of these cases was the question of the relationship 
resulting from the order at issue, nor was there consideration of the 
effect of Part V, section 53(4) of the Adoption Act of 1958, in regard 
thereto. 

While by its terms a provisional adoption order only authorizes 
custody and the removal of a child from Great Britain for the pur- 
pose of adoption elsewhere, Part V, section 53(4) of the Adoption 
Act of 1958, with the exception of provisions relating to inheritance 
and citizenship, provides that the provisions of the act shall apply in 
relation to a provisional adoption order as they apply in relation to 
an adoption order. Therefore, the rights, duties, obligations and lia- 
bilities specified in sections 13(1), (2), and (3) of the act, swpra, which 
vest in and are exercisable by and enforceable against the adopter as 
if the infant were a child born to the adopter in lawful wedlock, apply 
to a provisional adoption order while the parties concerned reside in 
Great Britain. 

In view of the foregoing, as an otherwise qualified person not domi- 
ciled in Great Britain is not eligible for an adoption order, it appears 
to us that a provisional adoption order is of a dual nature. By its terms 
it grants authority to the recipient to lawfully obtain the custody of a 
minor and to remove him from Great Britain for the purpose of adop- 
tion under the law of, or within the country of the applicant’s 
domicile. Apparently, entry in the Adopted Children Register and the 
issuance of a new birth certificate serves both to indicate the expected 
permanency of the relationship as well as to facilitate adoption 
elsewhere. 

While the child and the person who is granted a provisional adop- 
tion order continue to reside in Great Britain, the above statutory 
provisions seem to establish substantially the same legal relationship 
(except for purposes of inheritance and citizenship) as would be 
created by an adoption order. 

Therefore, while the matter is not free from doubt, it is concluded 
that the children, in question may be regarded as the member’s adopted 
children within the contemplation of 37 U.S.C. 401 while the member 
continues to reside in Great Britain. 
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It is clear, however, in view of the provisional nature of the orders 
in question, that after the member is transferred to a permanent sta- 
tion outside of Great Britain, there would be no basis to continue to 
regard these children as the member’s adopted children unless they are 
actually adopted. 

Therefore, if otherwise qualified, George C. Abatsis, AFCM, U.S. 
Navy, is entitled to dependents’ allowances for Charles Mark Abatsis, 
and Una Mary Abatsis, who may be considered to be his adopted 
children while resident in Great Britain. 


[ B-177763 J 


Bids—Evaluation—Delivery Provisions—Location Determina- 
tion—Impracticable to Estimate 

Bids under a solicitation that did not provide for the evaluation of transportation 
costs, state destination points, or include‘a gross shipping weight and dimensions 
clause, for an f.o.b. origin shipment of torpedo batteries to be delivered over an 
8- to 22-month period properly were evaluated without transportation costs in 
accordance with paragraph 19-208.4(b) of the Armed Services Procurement 
Regulation (ASPR), which provides for f.o.b. origin shipment when it is im- 
practicable to estimate any tentative or general delivery points. Therefore, a 
bidder advantageously located geographically with respect to earlier shipments 
who would have been the low bidder if transportation costs were evaluated is 
not entitled to consideration on the basis the invitation did not specifically ex- 
clude transportation costs from bid evaluation, and that ASPR 19-30.1 (a) and 
(b) and 2-407.5(i) provide for evaluating transportation costs. However, future 


solicitations, when appropriate, should state that transportation costs will not 
be evaluated. 


To Wachtel, Wiener & Ross, April 10, 1973: 


Reference is made to your protest filed in this Office on January 9, 
1973, and subsequent correspondence, on behalf of Molecular Energy 
Corporation, Livingston, New Jersey, against award of a contract pur- 
suant to invitation for bids (IFB) No. N00017-73-B-1107 to any firm 
other than itself. 

The subject IFB was issued by the Navy Purchasing Office, Wash- 
ington, D.C., on September 11, 1972, for a quantity of 305 MK 67 
Mod 1 torpedo batteries (including 5 first article units), f.o.b. origin, 
pursuant to a requirement of the Naval Ordnance Systems Command. 
Bids were opened on November 14, 1972, and a total of three bids were 
received as follows: 


Yardney Electric Company $1, 094, 035. 00 
Molecular Energy Corporation 1, 094, 950. 00 
Gould, Incorporated 1, 862, 075. 85 


Upon learning on January 8, 1973, that the Navy intended to award 
a contract to Yardney as the low responsive bidder, you protested to 
this Office contending that Yardney was improperly determined the 
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low bidder because the evaluation did not include the addition of 
transportation costs. It is your position that the Navy was required 
to include in the evaluation the transportation costs of the batteries 
to their ultimate destinations, as well as the costs of shipping Govern- 
ment-furnished silver for inclusion in the batteries to the respective 
bidders’ plants, and that when such costs are added Molecular is the 
low evaluated bidder. Although the invitation includes no specific 
reference to the evaluation of transportation costs, no listing of des- 
tination points for deliveries, or a gross shipping weight and di- 
mensions clause, you contend that the statutory and invitation re- 
quirement for award to the low bidder, “price and other factors con- 
sidered,” as implemented by applicable provisions of the Armed Serv- 
ices Procurement Regulation (ASPR), requires the evaluation of 
transportation costs. In this connection, you point out that ASPR 19- 
301.1 (a) and (b), respectively, provide that in the evaluation of f.o.b. 
origin bids the contracting officer “shall” consider both the transporta~ 
tion costs for the item being procured and any Government-furnished 
property; and that ASPR 2-407.5(i), “Other Factors To Be Con- 
sidered,” provides : 

* * * Tf pursuant to 19-301.1 bids are on an f.o.b. origin basis transportation 
costs to the designated destination points shall be considered * * 

Furthermore, you contend that the Navy is in possession of the infor- 
mation, including transportation costs, necessary to a proper evalu- 
ation of the bids without obtaining additional information from the 
bidders. In this regard, you point out that the destination points are 
known because the large quantity of batteries purchased since 1962 
have all been shipped to seven locations; that the quantities to be 
shipped to each of the seven locations are relatively certain; and that 
the weight of the batteries is easily ascertainable and will not vary 
materially because of the precise and rigid specifications. Moreover, 
you contend that because Molecular is geographically closer to all of 
the destination points, addition of the transportation costs to its bid 
price results in its becoming the low bidder “no matter which of the 
contemplated destination points is chosen” and regardless of the quan- 
tities shipped to the destination points. You also contend that when the 
cost of transporting the silver is considered Molecular’s bid is even 
more advantageous. 

Finally, you contend that, contrary to its present position, the Navy 
initially believed the transportation costs were a required evaluation 
factor. In this connection, you have furnished affidavits from two 
Molecular employees to the effect that the contracting officer told them 
on several occasions that he was in the process of evaluating trans- 
portation costs to determine the low bidder. These employees were re- 
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portedly told that the evaluation was based upon the assumption 
that an equal number of batteries would be shipped to both the east and 
west coasts and that the weight was fixed at 835 pounds by averaging 
the weight of 17 batteries in stock. 

It is the contention of the Navy that “it was impracticable to de- 
termine either general or tentative delivery points for the MK 67 
Mod 1 torpedo batteries at the time the referenced solicitation was 
issued” and, therefore, transportation costs were not included as an 
evaluation factor in accordance with ASPR 19-208.4(b), which states: 
When the purchasing office and the requiring activity determine that it is im- 
practicable to estimate any tentative or general delivery points for the purpose 
of evaluating transportation costs, proposals shall be solicited f.o.b. origin 
only * * * and evaluation will be made without regard for transportation 
oa * *. 

The Navy points out that while historically there have been seven 
destination points to which these torpedo batteries have been shipped, 
their ultimate destinations are too speculative to provide a basis for 
a reasonably accurate evaluation of transportation costs. In this re- 
gard, the Navy notes that, at the time the IFB was issued, fleet needs 
were as follows: 





Units 
Yorktown, Virginia 50 
Earle, New Jersey 50 
Keyport, Washington 150 
Concord, California 50 


It is reported, however, that 2 days after Molecular’s protest was 
filed with this Office the fleet’s requirements had changed as follows: 


Units 
Yorktown, Virginia ~ 50 
Charleston, South Carolina 65 
Earle, New Jersey 50 
Keyport, Washington 60 
San Diego, California 25 
Concord, California 50 


It is, therefore, the Navy position that “* * * from a comparative 
analysis of these figures that the Command was not (and is not) in a 
position to estimate with sufficient accuracy the ultimate destination 
points of these batteries as they were and are continually subject to 
substantial change.” The Navy also notes that significant and varying 
numbers of batteries have been shipped to these seven destination 
points under prior procurements. Furthermore, the Navy points out 
that at least for the last three procurements, transportation costs were 
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not included in the evaluation because destinations were unknown at 
the time of solicitation and award. 

The Navy also contends that it is difficult to estimate realistically 
general delivery points because of an 8- to 22-month delivery period 
and the following variables: 

(a) Submarine force levels as determined by naval operations. These force 
levels are often dictated, and therefore changed, by new construction schedules 
and budget constraints. Such determinations are often made on short notice. (b) 
Inter-fleet and intra-coast transfers of submarines. Such transfers are often 
made on short notice. (c) Continual changes in stocking levels of the subject 
batteries as a consequence of (i) battery usage rates, (ii) number of required 
exercise firings, (iii) weapon system acceptance tests torpedo shots, (iv) num- 
ber of torpedo proofing runs conducted, (v) battery units needed for surveil- 
lance testing, (vi) unpredicted battery problem areas requiring correction and 
(vii) fluctuations in training requirements of the several fleets, necessitating 
revisions in local usage rates of the subject batteries. 

The Navy insists that the provisions of the invitation are consistent 
with the decision not to include transportation costs in the evaluation. 
It is pointed out that section D, Evaluation Factors for Award, pro- 
vides that the contract will be awarded to the responsible bidder whose 
bid will be the most advantageous, price and other factors considered, 
and “ ‘Other factors’ shall include all of those evaluation factors which 
are described in this Section D.” Although two factors are listed there- 
after, transportation costs are not included. It is also noted that this 
provision conforms to ASPR 2-201(a), section D(i), which requires 
the inclusion of a statement of the exact basis upon which bids will be 
evaluated and award made, including any Government costs to be 
added as factors for evaluation. Furthermore, the Navy points out that 
no destination points were listed and that section H advised that bids 
were to be on an f.o.b. origin basis, with allocation instructions to be 
issued at least 8 weeks before the time of delivery. As further evidence 
of its position, the Navy points out that the invitation did not include 
the guaranteed shipping weight and dimensions clause required by 
ASPR 19-210. 

The crux of your position is that the provisions of the invitation and 
applicable regulations require the contracting officer to include con- 
sideration of transportation costs in determining the low bidder. As 
you correctly point out, the invitation does not specifically state that 
transportation costs would be excluded from the evaluation, and cited 
provisions of ASPR specifically call for the consideration of such fac- 
tor. Furthermore, you have cited decisions of this Office which state 
that, as a general proposition, the cost of transportation from the f.o.b. 
origin delivery point to destination is a matter for consideration by the 
Government in evaluating the bid most advantageous to it, and which 
reject the argument that the failure to specifically mention transpor- 
tation costs as an evaluation factor in the solicitation preclude its con- 
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sideration in the evaluation. 10 Comp. Gen. 402 (1931) ; 37 id. 162 
(1957) ; B-155312, January 15, 1965; B-156207, March 24, 1965; B- 
162881, June 9, 1968. 

On the other hand, the Navy correctly points out that ASPR and 

the decisions of our Office recognize that transportation costs should 
be disregarded where_it is impracticable to estimate any tentative or 
general delivery points. ASPR 19-208.4(b) ; B-150656, Merch 20, 
1963, from which the following is quoted: 
The record clearly indicates that the Department of the Navy was fully aware 
of our decisions * * *. However, it is reported that in the instant case the Bureau 
of Ships, the requiring activity, was and still is unable to anticipate even the 
general locations where the material would be used because of the probability 
that the units may be installed in vessels at any of numerous shipyards. It is 
obvious that transportation costs cannot be included as a bid evaluation factor 
where destinations are unknown. 

We believe it is clear from the record that at the time this invita- 
tion was issued the Navy concluded that it was impracticable to de- 
termine tentative or general delivery points and that the low bidder 
would be determined on the basis of the low f.o.b. origin price without 
regard to transportation costs. In this connection, the Navy has furn- 
ished our Office a supplemental report concerning your contention that 
the contracting officer advised Molecular after bid opening that he was 
evaluating transportation costs to determine the low bidder. Navy per- 
sonnel deny that any such statement was made. However, it is re- 
ported that an evaluation of transportation costs was made solely to 
determine whether the consideration of such costs would in fact change 
the relative standing of the bidders in order for the Navy to determine 
whether to address the merits of your protest. In the circumstances, we 
believe such action is not of any particular significance. 

We have reviewed the cited cases. The underlying principle in these 
cases is that transportation costs should be evaluated on f.o.b. origin 
bids whenever possible. We have urged contracting agencies to indicate 
destination points in solicitations calling for origin bids so that bid- 
ders would be in a better position to prepare their bid prices. Even 
where solicitations have failed to specifically provide that the Govern- 
ment would evaluate transportation costs to destination points we have 
approved the evaluation of such costs under certain circumstances. 
Thus, in B-155312, supra, we found it was proper for the agency to 
consider the Government’s cost of shipment in the bid evaluation al- 
though the solicitation did not specifically list transportation costs as 
an evaluation factor, since the solicitation did call for origin point 
shipping information for the obvious purpose of computing trans- 
portation costs. See also B-156207, supra. 

On the other hand, we have recognized that it is not feasible for a 
contracting agency to evaluate transportation costs where the destina- 
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tion points are unknown. B-150656, supra. Further, we have held it 
is not proper to evaluate transportation costs where the solicitation 
states that such costs will not be evaluated. B-159188, September 28, 
1966. This is in accordance with the general rule that bids must be 
evaluated on the basis of the method specified in the solicitation. B- 
173444, December 21, 1971; B-172107(1), July 19, 1971. 

It is the Navy’s position that transportation costs cannot feasibly 
be evaluated because actual or even tentative destination points are not 
known, and that the solicitation precluded such an evaluation because 
transportation costs were not listed among the “other factors” to be 
considered under section D of the solicitation. In this regard, Yardney 
insists that it bid on the basis that transportation costs would not be 
evaluated. 

There is merit to the agency’s position. We are not unmindful of 
your argument that Molecular would become low bidder because of 
its geographical location if transportation costs were considered. We 
note, however, that Newport, Rhode Island, is one of the seven possible 
destination points. If all, or most, of the batteries were shipped to 
Newport, it is not clear to us that Molecular (located in New Jersey) 
would be lower than Yardney (located in Connecticut) even consid- 
ering the costs of transportation. 

In any event, as Navy points out, the regulations do not call for 
the contracting agency to evaluate transportation costs in these circum- 
stances and the invitation did not provide for the evaluation of such 
costs. Therefore, we cannot conclude that the Navy’s determination to 
evaluate the bids without considering transportation costs is arbitrary 
or otherwise improper. In view of this conclusion, we need not con- 
sider whether the cost of transporting the Government-furnished silver 
should be evaluated since, as you recognize, the relative standing of 
bidders will not be affected in either case. 

Accordingly, the protest is denied. However, in order to avoid con- 
fusion on the part of bidders in the future, we are recommending to 
the Secretary of the Navy that solicitations should state in appropri- 
ate cases that transportation costs will not be considered in the 
evaluation. 


[ B-170618 J 


Subsistence—Per Diem—Actual Expenses—Employees Under- 
going Training 


The payment to Federal employees who participate in training away from their 
Official station of actual subsistence expenses instead of per diem in lieu of sub- 
sistence as authorized by 5 U.S.C. 5702(c) when in unusual circumstances the 
per diem provided is insufficient to cover expenses is not precluded by 5 U.S.C. 
4109, the authority to reimburse an employee for various expenses of training 
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including the cost of necessary travel and per diem “instead of subsistence” 
(formerly “in lieu of subsistence’) under 5 U.S.C. subchapter I of chapter 57, 
since nothing in the legislative history of the Government Employees Training 
Act indicates an intent to restrict employees undergoing training to reimburse- 
ment for subsistence on a per diem basis as opposed to actual subsistence ex- 
penses. Furthermore 5 U.S.C. 5702(¢c) provides for payment of actual subsistence 
expenses in unusual circumstances when authorized per diem is insufficient, and 
the authority to pay actual subsistence expenses depends upon-entitlement to 
per diem. - 


To the Secretary of the Treasury, April 11, 1973: 


We refer to the letter of the Assistant Secretary of the Treasury for 
Administration dated February 13, 1973, by which our decision is 
requested as to whether Federal employees participating in training 
away from their official stations may be reimbursed actual subsistence 
expenses instead of a per diem in lieu of subsistence as authorized by 
5 U.S. Code 5702(c). 

The question arises because the language in 5 U.S.C. 4109 which 
authorizes the payment of expenses in connection with the training of 
Government employees provides that the agency may pay or reimburse 
the employee for various expenses of training including the cost of nec- 
essary “travel and per diem instead of subsistence under subchapter I 
of Chapter 57 of Title 5, U.S. Code.” In the codification of Title 5 
of the U.S. Code in 1966, the latter-quoted language was substituted 
for that originally contained in section 10 of the Government Em- 
ployees Training Act, Public Law 85-507, July 7, 1958, 72 Stat. 327, 
332, 5 U.S.C. 2309 (1964 ed.), which provided for payment or reim- 
bursement of “travel and per diem in lieu of subsistence in accordance 
with the Travel Expense Act of 1949, as amended, and the Standard- 
ized Government Travel Regulations.” The provisions of 5 U.S.C. 
5702(c) which appear in subchapter I of Chapter 57 are as follows: 

(c) Under regulations prescribed under section 5707 of this title, the head of 
the agency concerned may prescribe conditions under which an employee may be 
reimbursed for the actual and necessary expenses of the trip, not to exceed an 
amount named in the travel authorization, when the maximum per diem allow- 
ance would be much less than these expenses due to the unusual circumstances 


of the travel assignment. The amount named in the travel authorization may 
not exceed— 


(1) $40 for each day in a travel status inside the continental United States ; 
or 


(2) The maximum per diem allowance plus $18 for each day in a travel 
status outside the continental United States. 


We find nothing in the legislative history of the Government Em- 
ployees Training Act to indicate that the wording adopted with re- 
spect to the payment of per diem was intended to restrict employees 
undergoing training to reimbursement for subsistence on a per diem 
basis as opposed to the reimbursement of actual subsistence expenses. 
Further, it is noted that 5 U.S.C. 5702(c) authorizes the payment of 
actual subsistence expenses in unusual circumstances when the author- 
ized reimbursement on a per diem basis would not be sufficient to cover 
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the costs incurred by the employee. It is significant that reimbursement 
on a per diem basis was provided as the means of paying employees’ 
subsistence expenses and that payment of actual subsistence expenses 
was authorized as an exception thereto. 

Since there is no evidence that Congress intended to preclude pay- 
ment of actual subsistence expenses, and since authority to pay actual 
subsistence expenses is dependent upon an entitlement to per diem, 
we do not interpret the subject wording in 5 U.S.C. 4109 as preclud- 
ing the reimbursement of employees on an actual subsistence basis 
while they are in a training status, provided such reimbursement is 
otherwise authorized under the controlling law and regulations. 

The submission is answered accordingly. 


[ B-176763 } 


Contracts—Negotiation—Prices—Technical Status of Low Offeror 


Under a National Aeronautics and Space Administration (NASA) solicitation for 
on-site data processing services on a cost-plus-award-fee basis which indicated 
both technical and cost factors would be accorded substantially equal weight, 
NASA PR 3—805.2 does not preclude consideration of cost—evaluated in terms 
of cost realism, and probable and maximum cost to the Government—as a signifi- 
cant factor in determining the most advantageous proposal, and NASA properly 
selected the low offeror whose proposal although containing minor weaknesses 
was relatively equivalent technically to the only other acceptable offer received. 
A spread of 81 points between the two proposals, the low offer scoring 649 points 
out of a possible 1,000, as compared to 730, does not automatically establish that 
the higher rated proposal was materially superior, for although technical point 
ratings are useful as guides, the question of superiority depends on the facts 
and circumstances of each procurement. 


Contracts—Negotiation—Changes, Etc.—R e 0 pe nin g Negotia- 
tions—Wage Determination Change 


The incorporation in a procurement by the National Aeronautics and Space Ad- 
ministration (NASA) of a wage determination received from the Department of 
Labor after selection of a contractor but before contract award without con- 
ducting further negotiations and allowing offerors to submit revised proposals 
for on-site data processing services although contrary to NASA PR 12.1005-3 
was not an abuse of administrative discretion because the validity of the con- 
tractor selection was not affected and the relative cost position of the two 
acceptable firms responding to the request for proposals did not change, not- 
withstanding the insignificant errors made by NASA in determining the affects of 
the wage determination and, furthermore, the unsuccessful offeror was not only 
aware of its competitor’s proposed costs but was apprised in a debriefing of how 
its proposal was assessed. 


To Reaves, Pogue, Neal and Rose, April 11, 1973: 


This is in reply to the August 11, 1972, letter from Computing and 
Software, Incorporated (CSI), and to your subsequent correspond- 
ence on its behalf, protesting the proposed award of a contract by the 
National Aeronautics and Space Administration (NASA) under re- 
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quest for proposals No. 5-73679-711, issued by the Goddard Space 
Flight Center. 

The solicitation is for on-site data processing services for a 3-year 
period, on a cost-plus-award-fee basis. Three proposals were received 
by the closing date of April 27, 1972. Following discussions with three 
offerors, NASA’s Source Evaluation Board (SEB) evaluated the pro- 
posals. One proposal was found to be unacceptable. The CSI proposal 
was found to be “acceptable as submitted.” The proposal submitted 
by a joint venture headed by Computer Sciences Corporation (CSC) 
was found to be “acceptable” except for certain “weaknesses and de- 
ficiencies” which were “not major” and “expected to be correctable in 
final contract negotiations without major impact on the cost.” Evalu- 
ation of the cost proposal indicated that CSC’s final proposed ceiling 
price was more than $7 million lower than that proposed by CSI; and 
that the CSC’s estimated costs were significantly lower than CSI’s 
estimated costs. The source selection official decided that there were no 
technical considerations which outweighed the cost advantage of the 
CSC proposal, and selected CSC for award. On August 16, 1972, a 
debriefing was held during which CSI was informed of NASA’s 
assessment of its proposal. 

On August 25, 1972, the Department of Labor (DOL) issued Wage 
Determination 72-118, and by letter of September 20, 1972, advised 
NASA that the Wage Determination was applicable to this procure- 
ment. This was contrary to DOL’s advise to NASA on June 5, 1972, 
that no wage determination was applicable. NASA then decided to 
incorporate the Wage Determination into the contract to be awarded 
without conducting further negotiations. It estimated that incorpora- 
tion of the Wage Determination would increase the toal costs of the 
CSC and CSI proposals, but that there would be no significant change 
with respect to the cost differences between the two proposals. 

Subsequently, NASA obtained a proposal from CSI, the incumbent 
contractor, for furnishing services for a 4-month period following ex- 
piration of its contract on January 23, 1978, and a proposal from CSC 
for providing such services on a month-to-month basis. Both pro- 
posals incorporated Wage Determination 72-118. NASA utilized these 
proposals to prepare “more precise cost estimates” of the effect of 
the Wage Determination onthe original proposals, and concluded that 
CSI’s costs remained substantially higher than CSC’s. The selection 
official considered these revised estimates and on January 30, 1973, 
confirmed the selection of CSC. Award has not been made pending 
resolution of the protest, and CSI has continued to provide services 
under an extension of its current contract. 

You raise several objections to NASA’s selection of CSC. First, 
you state’ that cost was a dominant evaluation factor, contrary to the 
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provisions of the RFP which you contend stressed technical excel- 
lence. Second, you assert that NASA cannot properly award a con- 
tract in this procurement that incorporates Wage Determination 
72-118 without giving offerors an opportunity to submit offers based 
on the Wage Determination. Third, you claim that NASA’s evaluation 
of proposals based on incorporating the Wage Determination was 
erroneous and that a proper evaluation would indicate that the CSI 
cost proposal is higher than the CSC proposal only by an insignificant 
amount, so that CSI’s technical superiority should result in award 
to it. In addition, you claim that CSC obtained an unfair advantage 
when NASA released to CSC information proprietary to CSI, and 
that negotiations were not properly conducted with CSI. 
Section A of the RFP contains the following provision : 


COMPETITIVE PROPOSAL EVALUATION 


Separate technical, business management and cost/price evaluations are per- 
formed. Interrelationship of the three is assessed consistent with NASA Regula- 
tions concerning the consideration of cost and other factors in making contract 
awards. 

The technical evaluation is conducted in accordance with weighted technical 
evaluation criteria established and approved prior to the receipt of proposals. 
This evaluation produces a numerical score (points). 

Business Management capability is evaluated to determine the offerors’ ac- 
ceptability (or lack of) as measured against business management evaluation 
criteria (not weighted). It is not scored. 

Cost proposals are evaluated to (a) assess the realism of the proposed cost/ 
price and (b) determine the probable cost to the Government including any 
improvements to be required by the Government. If total or cost element ceilings 
are included, the evaluation will also determine the maximum probable cost to 
the Government for each proposal. 

Evaluations are based upon information in the proposals and data from Gov- 
ernment and other sources. 

Evaluation Criteria are included in each applicable Part of the RFP. 


Paragraph 2.1.1.3 of the RFP sets forth the five main items to be con- 
sidered in the evaluation of technical proposals, in decreasing order 
of importance. Part ITI of the RFP states the following: 


COST/PRICE EVALUATION CRITERIA 
Proposals will be evaluated to establish, for each proposal evaluated : 
(a) the realism of the proposed cost/price, 
(b) the probable cost to the Government, including any improvements to 
be required by the Government and 
(ce) if ceiling limitations are involved, the maximum cost to the Govern- 
ment for the proposed effort. 
While proposed costs will not be point-scored in the evaluation of proposals in 
response to this Request for Proposal, the cost proposed for the contract period 
and phase-in will be analyzed and examined relative to a decision on source for 
the procurement. 


In addition, you refer to Article XI of section B of the RFP and to 
NASA Procurement Regulations 3.805-2 and 3.405-5 as being rele- 
vant to this issue. Article XI entitled “Award Fee,” provides that 
“the contractor may earn a portion of the award fee * * * for con- 
tinued high level performance at lowest possible cost * * * and for 
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contractor initiated innovations and accepted improvements in the 
services provided.” NASA PR 3.405-5, dealing with the use of cost- 
plus-award-fee contracts notes that “NASA procurement objectives 
will be advanced if the contractor is effectively motivated to excep- 
tional performance.” NASA PR 3.805-2, entitled “Cost-Reimburse- 
ment Type Contracts,”-states that “estimated costs of contract per- 
formance and proposed fees should not be considered as controlling in 
cost-reimbursement contracts,” and that “the primary consideration 
in determining to whom the award shall be made is: which contractor 
can perform the contract in a manner most advantageous to the 
Government.” 

You assert that these provisions establish exceptional performance 
as the primary evaluation factor and substantially minimize the im- 
portance of cost, and that as a result the CSI proposal maximized 
technical performance. You claim that had it been made aware of 
NASA’s interest in cost, CSI could have submitted a proposal to pro- 
vide technical performance of minimum acceptability with a substan- 
tial reduction in proposed costs. You state that this competition was 
not equitable because while “CSC was proposing the minimum techni- 
cal performance at a low cost, the protester was proposing maximum 
technical performance at substantially higher cost, and NASA quietly 
changed the paramount evaluation factor from technical to cost.” 

We do not agree that the RFP minimized cost considerations. We 
think that the solicitation, especially part III, clearly indicated that 
evaluation of cost would play a significant role in the selection of an 
offeror. The RFP and regulatory provisions you cite do not negate 
the significance of the cost factor. Article XI of the RFP and NASA 
PR 3.405-5 are concerned with contractor’s performance after award, 
and do not, in our opinion, indicate how proposals are to be evaluated. 
NASA PR 3.805-2 states that estimated costs and proposed fees should 
not be considered as controlling in selecting an offeror for award; 
however, it does not preclude consideration of cost as a significant fac- 
tor in determining which proposal would be most advantageous to 
the Government, and in fact estimated costs and proposed fees “may 
become controlling if all other factors are substantially equal.” 50 
Comp. Gen. 390, 407 (1970). 

In this regard, we note that NASA does not agree with your asser- 
tion that CSI’s proposal was technically superior to the CSC proposal. 
It states that the two proposals were “considered to be relatively equiv- 
alent technically.” On the other hand, you claim that the point scores 
awarded to each proposal by the SEB establishes the superiority of 
the CSI proposal. 

The record indicates that the CSI proposal received a final techni- 
cal score of 730 out of a possible 1,000 points, while the CSC proposal 
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received 649 points, and that certain weaknesses were noted in the CSC 
proposal by both the SEB and the source selection official. However, 
both offerors were regarded as “well qualified to provide the required 
services” and the CSC proposal was described as “technically strong” 
and as demonstrating “a good understanding of the requirements.” In 
view of these statements in the NASA procurement file, we have no 
basis for questioning NASA’s position that CSI’s technical proposal 
was not significantly superior to CSC’s technical proposal. The fact 
that there is a spread of 81 points between the two proposals does not 
automatically establish that the higher rated proposal is materially 
superior. We believe that technical point ratings are useful as guides 
for intelligent decision-making in the procurement process, but 
whether a given point spread between two competing proposals in- 
dicates the significant superiority of one proposal over another de- 
pends upon the facts and circumstances of each procurement and is 
primarily a matter within the discretion of the procuring agency. 
B-173677, March 31, 1972 (summarized at 51 Comp. Gen. 621) ; 50 
Comp. Gen. 246 (1970). In the instant situation, the record does not 
establish that NASA abused its discretion in determining that the 
point spread between the CSI and CSC proposals (which correspond 
to a difference of 8.1 points on a 100 point scale) did not indicate the 
material superiority of the CSI proposal. 

You also refer to our decision of September 25, 1972 (52 Comp. Gen. 
161), in which we held that as a matter of sound procurement policy 
an RFP should advise offerors of the relative importance of price in 
relation to the other listed evaluation factors. In that case, the RFP 
did not indicate the relative importance of cost in the evaluation and 
you claim that a “virtually identical” situation exists here. We do not 
agree. In 49 Comp. Gen. 229 (1969), cited 52 Comp. Gen. 161, supra, 
we said that when a point evaluation formula is to be used, offerors 
should be informed as to the evaluation factors and the relative im- 
portance of each factor. We further said that “notice should be given 
as to any minimum standards which will be required as to any par- 
ticular element of evaluation, as well as reasonably definite informa- 
tion as to the degree of importance to be accorded to particular fac- 
tors in relation to each other.” id. 230-231. In 52 Comp. Gen. 161, 
supra, we said that “each offeror has a right to know whether the pro- 
curement is intended to achieve a minimum standard at the lowest 
cost or whether cost is secondary to quality.” 

We believe it is clear from this solicitation that both technical and 
cost factors were considered important in the evaluation and, absent 
any contrary indication, were to be accorded substantially equal 
weight. The solicitation did not state that the technical factor would 
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be paramount or that the cost factor would be subordinate to the tech- 
nical factor. Rather the solicitation stated that each of the listed fac- 
tors in section A of the RFP (technical, business management, and 
cost/price) would be evaluated and considered consistent with the 
NASA regulations. As we stated above, NASA PR 3.805-2 does not, 
in our view, preclude consideration of cost as a significant factor in 
determining which proposal is most advantageous to the Government. 
The regulation clearly means that an offeror’s proposed costs should 
not be considered as controlling. This does not preclude significant con- 
sideration in an evaluation of the agency’s assessment of the offeror’s 
cost proposal in terms of cost realism, probable cost to the Govern- 
ment: and, where ceiling limitations are involved, the maximum cost 
to the Government for the contract performance. 

You also contend that proper negotiations were not conducted with 
CSI because NASA did not inform, CSI that its proposal was weak or 
deficient because of its relatively higher cost. However, the record does 
not establish that during the course of negotiations NASA regarded 
the CSI proposal as weak because of its cost or for any other reason. 
As indicated above, it was only after negotiations had been completed 
and the two acceptable proposals had been finally evaluated that the 
selection official weighed the respective technical merits and cost con- 
siderations of each proposal and determined that acceptance of the 
CSC proposal would be in the Government’s best interests. Further- 
more, even if the CSI proposed cost was regarded originally as too 
high, NASA was not required to offer such information to CSI. 52 
Comp. Gen. 161, supra. Under these circumstances, there is no basis for 
your claim that negotiations were improperly conducted. 

In your letter of October 6, 1972, you argue that NASA could not 
properly incorporate the new Wage Determination in this procure- 
ment without conducting further negotiations and allowing offerors to 
submit revised cost proposals. You point out that NASA was in viola- 
tion of its own regulation, PR 12.1005-3, by deciding to incorporate 
the Wage Determination after selection of a contractor but before 
award. NASA admits that it waived its own regulation to incorporate 
the Wage Determination, but claims that a further round of proposals 
was not required because the validity of the original selection of the 
CSC proposal was not’ affected. In B-177317, December 29, 1972, also 
involving NASA’s decision to incorporate Wage Determination 72- 
118 into a contract without seeking revised proposals, we held that 
since the relative cost position of the two firms concerned did not 
change, it was not an abuse of discretion for NASA to decline to solicit 
revised proposals. We think such reasoning applies equally to this 
case. 


522-985 O - 74 - 46 
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You assert, however, that incorporation of the Wage Determination 
in this procurement does affect the relative position of CSC and CSI. 
You state that NASA has been unable to properly determine the 
actual effect of the Wage Determination on CSI’s proposal, and NASA 
made a variety of errors in trying to do so. You claim that NASA 
should have properly evaluated the CSI proposal at $25,415,353, and 
that this should have been reduced by another $500,000 to allow for 
disruption costs. Thus, you maintain that the proper figure NASA 
should have used for comparison purposes is $24,915,353. Since this 
figure is very close to the figure NASA computed for the CSC pro- 
posal, you claim that a proper evaluation by NASA of the effects of 
the Wage Determination on the cost proposals could easily have re- 
sulted in the selection of CSI for the award. 

NASA has informed us that it utilized “each company’s detailed 
projection of the effect that the wage determination would have on 
its wage structure” found in the interim proposals submitted by both 
companies during the pendency of this protest. NASA has made it 
clear that in so doing it considered only upward adjustments in labor 
rates as required by the Wage Determination. You state, however, that 
the increase in wages is attended by a decrease in overhead, G and A, 
and award fee and certain downward changes in labor costs. In this 
regard, you state: 

With the minimum rates as specified by the Labor Department the wages earned 
by employees are very significantly increased, eliminating much of the necessity 
for providing an attractive fringe benefit program, resulting in a substantial 
reduction in labor overhead costs. Off-site contract administration costs could 
also be reduced due to a decrease in turnover of personnel which would elimi- 
nate the need for some staff recruiters. 

The G&A expenses could likewise be reduced since some of the fringe benefits 
provided from this cost pool would no longer be required to avoid turnover 
in these personnel. The percentage allocation for G&A would also be significantly 
reduced since the labor costs would be substantially increased by application 
of the higher labor rates. 

The award fee range could also be reduced since the application of these 
higher labor rates eliminates much of the risk of exceeding labor rate ceilings. 
The award fee pool could be further reduced since these increased labor rates 
would provide a higher level of technical expertise resulting in increased job 
performance and earning a higher percentage of the available fee. 

A quick review of our cost proposal submitted in response to your RFP 5- 
73679-711, indicates our costs for labor overhead, G&A and Fee could be reduced 
by one to two million dollars or more as a result of applying these increased labor 
rates as specified by the Labor Department wage determination. 

To support your assertions that NASA erred both mathematically 
and in its failure to consider the downward adjustments described 
above, you describe in yonr letter of March 12, 1973, each of the areas 
in which you claim NASA improperly computed CSI’s revised costs. 
In the area of direct labor alone, you allege that NASA made seven 
significant errors, essentially due to NASA’s failure to take into ac- 


count proposed revisions and reductions in staffing and certain wage 
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rates and to the use of incorrect labor categories, as well as to errors in 
computation. In the area of overhead, you assert that with the higher 
wage rates CSI’s 30 to 40 percent labor turnover rate is being reduced 
to a 10 to 15 percent rate, which permits the reduction of the support 
staff by four personnel. This, you state, would eliminate not only 
wage costs for the four employees, but such things -as payroll taxes, 
insurance, and other overhead items. You further claim that such 
things as fringe benefits in the G&A expense pool were reducible in 
light of the increased wages, and that a G&A rate lower than that 
originally proposed is therefore made possible. With respect to fee, 
you assert that the high level of technical expertise and increased sta- 
bility brought about by the increased wages “will earn a substantially 
higher portion of the available award fee pool, and the increased labor 
costs will produce a higher cost base on which to compute the pool.” 
You state that under the Wage Determination the maximum award 
pool should be 5 percent, as compared to the 8 percent originally pro- 
posed by CSI, because you expect an increase in the performance 
award from 50 percent to 80 percent to result from increased stability 
of the work force. This, you state, would permit a decrease in the 
maximum award fee while still allowing you an overall 4 percent 
fee as originally proposed. 

At a conference held in our Office on March 23, 1973, NASA ex- 
plained in detail the basis for its evaluation. It admitted that some 
mathematical errors were made, but claimed that they resulted in 
an overstatement of CSI’s proposal price by only approximately 
$50,000. NASA also admitted that it ignored a reduction of 1 man 
year, in computing second year labor costs, as insignificant. The re- 
maining differences NASA ascribed to its using the original proposal 
figures and RFP requirements rather than to what was indicated in 
CSI’s 4-month extension proposal. Thus, NASA did not consider any 
reductions in wages, but only increases required by the Wage Deter- 
mination. Similarly, it did not consider staffing changes, such as elimi- 
nation of positions or the changing of certain positions to lower paying 
ones. NASA also pointed out that the labor categories it utilized were 
based on the personnel experience requirements of the RFP. The rec- 
ord also establishes that NASA did not consider any change in over- 
head, G&A, and fee,.since it doubted that reductions in these areas 
“bear any reasonable relationship to Wage Determination 72-118.” 
With regard to CSI’s fee structure, NASA also asserts that there is no 
evidence that it “would have been other than as proposed if a Wage De- 
termination had been made applicable during the original competition, 
since CSI’s proposed costs were generally higher in all areas.” In addi- 
tion, NASA has prepared an analysis, a copy of which was provided 


694 DECISIONS OF THE COMPTROLLER GENERAL [52 


to you, which indicates NASA’s belief that CSI’s overhead and G&A 
expense pools would increase as a result of the higher wage scales, 
rather than decrease. 

We have recognized, as you point out, that a significant change in 
required man-hours would bring about some impact on indirect costs, 
and that the extent of the impact is “a matter of individual alloca- 
tion of overhead rates and other indirect costs” and cannot be readily 
determined by a procuring agency. 50 Comp. Gen. 619, 626 (1971). It 
may also be that there would be some kind of impact on indirect costs 
because of the change in wage rates, and that NASA could not effec- 
tively measure that impact. However, your figures indicate that NASA 
overstated your G&A by less than $121,000. Therefore, even if you are 
correct with respect to the appropriate G&A rate, it does not appear 
that the overall reduction in the CSI proposal would be significant. 
B-177317, supra. 

We have carefully reviewed the respective approaches of NASA and 
CSI in determining the affects of Wage Determination on the CSI 
proposal. While it is clear that NASA’s estimates were not entirely free 
from error, it does not appear that those errors were significant. Fur- 
thermore, we agree with NASA’s basic approach of considering only 
the direct and necessary effects of incorporating the Wage Determi- 
nation. Furthermore, even were we to assume that you are correct 
about the effects of the Wage Determination on the CSI proposal, it 
would not then be unreasonable for us to further assume that, to at least 
some extent, there would be a similar effect on the CSC proposal. We 
think that NASA’s approach was reasonable under the circumstances, 
and that NASA is basically correct when it points out that your ap- 
proach really involves the submission of a new proposal. While you 
cite 50 Comp. Gen. 619, supra, to indicate that the submission of revised 
proposals is appropriate under the circumstances of this case, we held 
only that the circumstances of that case provided a valid reason 
for the contracting officer to reopen the negotiations. In this situa- 
tion, however, we think NASA could properly refuse to request or con- 
sider revised proposals after CSC had been selected considering that 
CSI was not only aware of its competitor’s proposed costs but was 
apprised, in a debriefing, of how its proposal was assessed by NASA. 
B-177317, supra. 

Your claim that CSC was afforded an unfair competitive advantage 
by release of CSI’s proprietary information concerns NASA’s re- 
lease of the existing CSI contract to CSC. You state that the copy of 
the contract furnished to CSC contained the overtime rate limita- 
tion, overtime hour limitation, G&A rate ceiling, award fee range, and 
labor overhead ceiling, “thus enabling CSC to calculate within 2 per- 
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cent the wage rates to be used in the protestor’s proposal * * *.” 
In reply, NASA states: 

The overtime rate and hour limitation were released. They are lump sum 
figures, e.g., for the first year 34,000 hours and $128,436 and are not considered to 
be proprietary. This is a mission type contract—there is no level of effort nor any 
other indication of hours in any other part of the contract. The G&A and Labor 
O/H ceilings were deleted from the copies of the contract that we released. The 
award fee range was released. NASA Headquarters has taken the position that 
there is nothing privileged about fee, award fee, award fee range or award fee 
earned. 

From the information that was released it is impossible to calculate wage 
rates to be used. 


In view of this statement and in the absence of any additional informa- 
tion in the record before us that supports your claim, we must conclude 
that NASA did not release CSI’s proprietary information to CSC, 
nor was CSC afforded an unfair competitive advantage. 

For the foregoing reasons, we do not believe that NASA has abused 
its discretion in the handling of this procurement. Accordingly, your 
protest is denied. 


[ B-170675 J 


Compensation—Wage Board Employees—Conversion to Classi- 
fied Positions—Rate Establishment—Cost-of-Living Allowances 


In establishing pay rates for wage board (WB) employees in Hawaii and Guam 
whose positions are converted to the General Schedule (GS), Part 539 of the 
Civil Service Commission (CSC) regulations, which provides for setting an em- 
Ployee’s GS salary at a rate closest to his basic WB rate prior to conversion is 
for application and thus as the pyramiding of cost-of-living allowances cannot 
be avoided, the employee is assured of retaining his basic compensation for re- 
tirement purposes. However, when employees transfer to GS positions, their 
salaries are determined pursuant to the “highest previous rate rule” in Part 
531 of the CSC regulations and, therefore, only if the Commission amends the 
rule to the effect that the basic (gross) compensation of a WB position from 
which an employee transfers should be related to the statutory step rates of the 
GS grade without regard to the cost-of-living allowance, will 45 Comp. Gen. 88 
be considered superseded. 


To the Chairman, United States Civil Service Commission, April 12, 
1973: 


We refer further to your letter of November 3, 1972, requesting our 
views on several questions before the Commission on the fixing of 
pay for employees in Hawaii and Guam whose positions are converted 
from the wage board system to the General Schedule (GS), or when 
such employees transfer from wage board positions to positions under 
the General Schedule. 

As you point out when wage board positions are converted to 
General Schedule, Part 539 of the Civil Service Commission regula- 
tions are controlling. Such regulations provide for setting the em- 
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ployees’ pay at the rate of the appropriate GS grade that is closest 
to, but not less than, the employees’ rate of basic pay prior to con- 
version. However, when employees transfer from wage board posi- 
tions to General Schedule positions their salaries are determined 
pursuant to the “highest previous rate rule” as contained in Part 531 
of the Commission regulations. 

It appears that the questions before the Commission include 
(1) wage board supervisory positions in Hawaii where it is stated the 
scheduled rates of basic pay for certain levels contain an element 
related to the cost-of-living allowances received by GS employees 
there, and (2) wage board employees on Guam who receive a 25 per- 
cent “recruitment and retention incentive.” Your letter states with 
reference to (2) above that while the incentive provision is not part of 
the scheduled wage rates, it is defined to be included in an employee’s 
rate of basic pay and is used in the computation of overtime and 
other compensation and benefits, such as retirement and life insurance. 

Your letter states the Commision view to be that the cost-of-living 
allowances which the employees will receive under GS should not be 
taken into account in fixing an employee’s rate of basic pay upon con- 
version to GS. We understand that specific data is not available in the 
involved cases to show what effect this would have upon the basic rate 
determination within the GS rate range. Apparently, however, em- 
ployees so converted would realize an approximate increase of from 
15 to 25 percent in gross rate. It is pointed out, however, that if the 
GS cost-of-living allowance is deducted from the employee’s rate of 
basic pay the employee would suffer a loss of benefits, such as a re- 
duction in the amount of civil service annuity contrary to the stated 
purpose of Part 539 regulations. 

Additionally your letter refers to three of our decisions. The first 
decision is 50 Comp. Gen. 332 (1970) wherein we agreed with the Com- 
mission view that night differential be included in the rate of basic 
pay for purposes of Part 539 regulations. 

The second decision referred to is 45 Comp. Gen. 88 (1965) which 
permitted an exception to our holding in B-154096, September 23, 
1964. The latter cited decision had indicated that when an employee 
under the prevailing rate (wage board) system moves—but not his 
position—to a position under the General Schedule his basic salary 
should be fixed at a rate which when increased by a 25 percent cost- 
of-living allowance (payable to GS employees in Alaska) would not 
cause him to suffer a loss in salary. That holding was designed to avoid 
the pyramiding of rates occasioned only by a change in pay system. 
See 87 Comp. Gen. 285 (1957). The exception set forth in 45 Comp. 
Gen. 88 is to the effect that where wage rates are derived from prevail- 
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ing rates and the elements of cost-of-living differentials and the like 
included therein are not discernible it would not be necessary to com- 
pare the gross rate of compensation of a wage board position (basic 
compensation) with the gross compensation of the GS position (basic 
compensation plus cost-of-living allowance) for purposes of deter- 
mining the employee’s basic salary rate in the GS position. We thus 
recognized that in certain situations a basic rate in the GS position 
could be selected comparable to the salary received in the wage board 
position and that an employee would then be entitled to a cost-of-living 
allowance on the basic rate of the GS position. 

We stress that 45 Comp. Gen. 88 involves an application of the Com- 
mission’s highest previous rate rule under Part 531 of the Commission 
regulations rather than Part 539 conversion regulations. The third 
decision is 51 Comp. Gen. 656 (1972), which involved the proper 
method of determining an employee’s salary rate in Hawaii whose 
wage board position was converted to the General Schedule. Under 
the General Schedule the employee receives a cost-of-living allow- 
ance which is not a part of basic compensation. It was held that the 
salary rate of the employee was for determination under Part 539 of 
the Commission regulations rather than Part 531. While not specifi- 
cally so stated that decision recognized that the regulations in Part 
539 precluded any consideration of the principle expressed in B-154096 
of September 23, 1964, and referred to in 45 Comp. Gen. 88. Thus, as 
far as concerns the application of Part 539 of the regulations the 
pyramiding of cost-of-living allowances cannot be avoided and an em- 
ployee is assured of retaining his basic compensation for retirement 
purposes. 

With reference to actions involving the highest previous rate rule 
under Part 531 of the Commission regulations, we do not on the record 
before us concur that the decision in 45 Comp. Gen. 88 should be re- 
versed. However, if the Commission would amend its regulations con- 
cerning the highest previous rate rule to indicate that in situations in- 
volving such rule the basic compensation (gross compensation) of the 
wage board position from which an employee is transferring should be 
related to the statutory step rates of the GS grade without regard to 
the cost-of-living allowance then we would regard 45 Comp. Gen. 88 
as being superseded. In this connection we point out that an agency 
would still be able to select a lower salary rate applicable to any other 
step in the GS grade to which the employee is transferring. 
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[ B-177445 J 


Sales—Disclaimer of Warranty—Erroneous Description—Best 
Available Information 

The description of a surplus lot of wrenches in a Sales Letter issued by the Gen- 
eral Services Administration (GSA) having been made as indicated in Standard 
Form 114—C on the best information available as shown in the turn-in document 
from the disposal activity, in the absence of knowledge on the part of GSA that 
one group of wrenches had been misdescribed, or that the disposal activity acted 
in bad faith, the sales contract may not be rescinded. The property was offered 
for sale on an “as is” or “where is” basis, without warranty, and had the pur- 
chaser inspected the wrenches prior to bidding as cautioned by the Sales Letter, 
the misdescription would have been readily apparent to him. B-176387, Jan. 3, 
1973 ; B-173680, Dec. 10, 1971; 50 Comp. Gen. 28 (1970) ; and B-167926, Jan. 15, 
1970, overruled. 


To Frederick J. Hass, April 13, 1973: 


We refer to your letter of November 10, 1972, requesting rescission of 
General Services Administration (GSA) contract No. GS-09-DP- 
(S)-0606, because of a misdescription of property in Sales Letter No. 
9DPS(SF)-73-30 under which the contract was awarded. 

The Sales Letter was issued by GSA on August 28, 1972, and con- 
tained the following description of property under Item 17: 


WRENCHES, open end, consisting of approx. the 
following 3/8 x 9/16, 2196 ea., 
7/16 x 1/4, 2139 ea., 


Adjustable 2873 ea. 

14/16 x 1’’, 20 ea. 

1-1/16 x 1-1/8,35 ea. 

13/16 x 7/8, 275 ea. 

11/16 x 3/4, 150 ea. 

7/8 x 3/4, 100 ea. UNUSED 
When GSA opened bids for the sale on September 20, 1972, it noted 
that you were the highest bidder for this item at $911, and the contract- 
ing officer therefore awarded you the contract for the item on Septem- 
ber 27, 1972. After the property had been paid for, and delivery had 
been made, you requested a refund because there was no adjustable 
wrenches in the lot, as represented. Thereafter GSA denied your 
request and advised you of your right to submit the matter to this 
Office. 

The record shows that the California State Agency for Surplus 
Property reported the property in question to GSA for sales action, 
and the Agency’s description of the item was carried forward by 
GSA into the Sales Letter. There is no indication that the GSA 
sales office had any knowledge of the misdescription. The Deputy Chief 
Surplus Property Officer, Department of Education, State of Calli- 
fornia, by letter of December 18, 1972, to GSA, confirmed the mis- 
description shown on its reporting document for the item, in perti- 
nent part as follows: 
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Upon investigation of facts leading to the preparation of this lot I find that the 
“adjustable” wrenches were actually “combination” or “alligator” type wrenches 
and the term ‘adjustable’ was used because the wrench is applicable to a range 
of nut sizes. 


The Sales Letter issued by GSA carried the following pertinent 
provision preceding the description of the property : 

This Office is offering for sale the following property, “as-is, where-is” on a 
competitive bid basis. This Offering is subject to the General Sale Terms and 
Conditions (Standard Form 114C, January 1970 Edition), and Special Sealed Bid 
Conditions (Standard Form 114C-1, January 1970 Edition), which are incorpo- 
rated herein by reference, and such other special terms and conditions as may 
be contained herein. A copy of Standard Form 114C and Standard Form 114C-1 
are on file and will be made available upon request. 

On page 6 of the Sales Letter bidders were warned: “BIDDER IS 
CAUTIONED TO INSPECT THE PROPERTY.” 

Condition No. 1 of the General Sale Terms and Conditions (Stand- 
ard Form (SF) 114-C, January 1970 Edition) also invites, urges and 
cautions the bidder to inspect the property to be sold prior to submit- 
ting a bid. Condition No. 2 further advises bidders that the property is 
offered for sale “as is” and “where is” and states that the description of 
the property is “based on the best information available to the sales of- 
fice,” without warranty as to quantity, kind, character, quality, weight, 
size or description. 

In this regard, we have been advised by representatives of GSA and 
the Defense Supply Agency that the phrase “best information avail- 
able to the sales office” was placed in the January 1970 revision of 
SF 114C to implement our holding in B-160014, October 27, 1966. In 
that case, we made the following statements in denying a request for an 
adjustment in the price of a sales contract which arose out of'a mis- 
description of surplus sales items by employees of a holding activity : 

Surplus sales offices receive property for disposition from many holding activi- 
ties which, in turn, have acquired the items from a still greater number of using 
activities which are the installations declaring the goods surplus. Sales person- 
nel generally rely upon the records certified to them by the holding activities 
in preparing the property descriptions which are inserted in disposal invitations 
and are under no duty to make any inspection of the items themselves in pre- 
paring for the sale. Relief can only be granted where the misdescription is the 
result of some act on the part of sales personnel themselves. The rule of “let the 
buyer beware” prevails with respect to misdescriptions resulting from the fault 


of employees of the holding activities. 
J * a * * » *~ 


Since the erroneous description involved in this case originated at the holding 
activity level and was in no way compounded by the Government sales personnel, 
we must deny your request for an adjustment in the contract price. 

Since the phrase in question was inserted in SF 114C to assure that 
the Government would be insulated from liability arising out of a 
misdescription of property by holding activity employees, we must 
conclude that, in the absence of bad faith (or such gross negligence as 
to necessarily imply bad faith) on the part of holding activity em- 
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ployees in describing sales items, rescission of a surplus sales contract 
containing the above phrase cannot be granted where the sales office 
had no knowledge of such misdescription and used the best informa- 
tion available in describing the property in the sales document. See 
Lipshitz & Cohen v. United States, 269 U.S. 90 (1925) ; Alloys and 
Chemicals Corporation v. United States, 163 Ct. Cl. 229 (1963). In 
this regard, we are advising GSA that, to the extent prior decisions of 
this Office may be inconsistent with the foregoing, they should no 
longer be followed. See B-176387, January 3, 1973; B-173680, Decem- 
ber 10, 1971; 50 Comp. Gen. 28 (1970) ; B-167926, January 15, 1970. 

Based on our review of the record in the instant case, we must con- 
clude that the description of the property by the GSA sales office was 
made on the basis of the best information available to that Office, as 
set out in the turn-in document from the California State Agency for 
Surplus Property. Further, there is no indication that GSA had any 
knowledge of the misdescription, or that the State Agency acted in 
bad faith in describing the wrenches. 

In the circumstances, and since the error would have been readily 
apparent to you if you had inspected the wrenches prior to bidding as 
you were cautioned to do by the sales letter, we must deny your re- 
quest for rescission of the sales contract. 


[ B-133972 J 





Compensation—Double—Military Personnel in Civilian Posi- 
tions—Payment Approved 


Notwithstanding the rule that a person on active military duty may not be em- 
ployed to perform services as a civilian employee of the Government and that any 
member who by mistake or otherwise is so employed may not receive the com- 
pensation of the civilian position, a Navy enlisted member erroneously employed 
for a temporary intermittent period of civilian service by the Council on Environ- 
mental Quality may nevertheless be paid in view of the fact had the civilian 
compensation been paid, the member could retain the payment under the de 
facto rule or the erroneous payment could be waived under 5 U.S.C. 5584. Since 
no payment occurred, it is appropriate to consider for the purposes of the waiver 
statute that the administrative error and “overpayment” arose at the time the 
member entered on duty with the understanding of a Government obligation to 
pay for his services. 


To the Acting Administrator, General Services Administration, 
April 16, 1973: 

We refer to the letter of September 27, 1972, signed by you as Acting 
Administrator of General Services and Mr. Russell E. Train, Chair- 
man of the Council on Environmental Quality, concerning the allow- 
ance of $420.86 as compensation to Mr. John W. Wilmer, Jr., during 
the period of his temporary intermittent employment by the Council 
on Environmental Quality. Prior to the payment of any compensation 
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for services rendered it was discovered that an administrative error 
had been made in making the appointment to the civilian position 
inasmuch as Mr. Wilmer was at that time on active duty as an enlisted 
member of the United States Navy. 

You recognize the well established rule that a person on active duty 
in the military forces of the United States may not be employed to 
perform services as a civilian employee of the Government and that 
any member who by mistake or otherwise is so employed may not re- 
ceive the compensation of the civilian position. See 49 Comp. Gen. 444 
(1970). However, you have submitted the question of paying Mr. 
Wilmer for the civilian services he performed for our consideration in 
view of the fact that waiver of collection action under 5 U.S. Code 
5584 would have been possible had the compensation in question been 
paid. You indicate that GSA would have authorized a waiver in this 
case since the total amount involved was less than $500, since Mr. 
Wilmer did not make a secret of the fact that he was on active military 
duty at the time of his employment, and since you consider that col- 
lection of an amount paid would have been against equity and good 
conscience and not in the interest of the United States. You feel that 
the discovery of Mr. Wilmer’s erroneous appointment before any com- 
pensation had been paid to him for the services rendered should not 
justify placing him in a worse position than would have been the 
case had compensation been paid to him for such services. 

It is the position of this Office that without regard to the provi- 
sions of 5 U.S.C. 5584, a member of the Armed Forces on active duty 
who is mistakenly employed for service in a civilian capacity is en- 
titled to retain any payments he has received for services performed 
under the rule applicable to de facto employment. Cf. 38 Comp. Gen. 
175 (1958) ; 40 zd. 51 (1960). However, under the de facto rule the in- 
dividual involved may retain only the salary payments he has received 
and is not entitled to be paid any balance of salary remaining due at 
the time the deficiencies in his employment were discovered and his 
employment terminated. 

There are many situations not covered by the de facto rule in which 
erroneous actions by Government personnel result in payments to em- 
ployees in excess of their entitlement. Also there are situations in 
which Government error results in the improper reduction or with- 
drawal of an employee’s pay. In recent years the Congress has pro- 
vided a specific statutory remedy permitting administrative adjust- 
ment of employee claims arising out of such situations, See 5 U.S.C. 
5584, 5596. One of the primary reasons for enactment of such legis- 
Jation was to relieve the Congress of the need to consider private leg- 
islation for the relief of individuals whose claims, though equitable, 
could not be paid because no legal basis for payment existed. 
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The case presented by you involves a situation in which an individ- 
ual has an equitable claim for compensation for services rendered 
which, in law, cannot be paid because an error was made by the 
Government. 

Under the statute providing for adjustment of claims based upon 
overpayments caused by administrative error through no fault on the 
part of employees involved, recovery may be waived. Such waivers 
apply to the full employee indebtedness. Any repayments to the Gov- 
ernment which might have been made prior to a waiver determination 
having been reached are refunded to the overpaid employee. 

Ordinarily, where an administrative error has been discovered in 
sufficient time to avoid the making of an erroneous payment, there is 
not involved a situation calling for waiver as no overpayment has 
occurred and the employee involved is paid precisely what is due him 
for the services rendered. Under the general rule, there is no basis for 
relief in the instant case. 

However, the instant situation does contain a unique element setting 
it apart from the usual case of error discovered prior to payment. Mr. 
Wilmer has not been paid anything for the services he rendered the 
Government. Moreover, he would not only have been entitled to con- 
sideration for waiver if he had been paid, but, indeed, under the de 
facto rule referred to he would have been entitled to retain the amount 
involved as a matter of right. It, therefore, seems appropriate, where 
no payment at all is provided for services rendered, to consider for 
purposes of the waiver statute, that the administrative error and 
“overpayment” arose at the point in time when Mr. Wilmer entered on 
duty with the understanding of a Government obligation to pay for 
his services. Particularly does this seem so when it is recognized that 
refunded overpayments ultimately waived are redisbursed to the em- 
ployees involved. 

In the circumstances, bearing in mind the intent of the Congress as 
expressed in the legislation cited—that individuals should not be pen- 
alized as a result of Government errors—we would not object to pay- 
ment for services rendered by Mr. Wilmer. 


[ B-167486, B-172733 ] 


Compensation—Overtime—Traveltime—Emergencies 


Air safety investigators who pilot private, rented, or agency-owned aircraft to 
proceed to the scene of an accident, or use commercial airlines, are not entitled 
to overtime compensation for travel outside their regular workweek since the 
travel is not inseparable from the work performed, and the mode of travel does 
not constitute an arduous mode of transportation in view of Griggs v. United 
States, dated November 24, 1967, Ct. Cl. No. 336-65, which holds that overtime for 
investigators is payable only for overtime work performed on-site accident in- 
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vestigations and when the “jump-seat” in the aircraft cockpit is occupied while 
traveling on commercial airlines. Furthermore, 28 Comp. Gen. 547 held, with 
respect to the effect of 28 Comp. Gen. 183 on the general rule that overtime is not 
payable solely because of official travel outside the basic workweek, that no 
rigid rule may be stated for determining when traveltime is compensable at 
overtime rates. 


To Thomas M. Gittings, Jr., April 16, 1973: 


This refers to your letters of July 13, 1972, and January 11, 1973, 
making additional claims on behalf of Mr. Garnett E. Lowe, Jr., for 
overtime compensation for travel performed outside of his regular 
scheduled duty hours as an employee of the Civil Aeronautics Board 
and the National Transportation Safety Board. 

Mr. Lowe presently has pending in the United States Court of 
Claims a suit for the recovery of overtime compensation for the period 
May 1960 to May 1966 as an employee of the Civil Aeronautics Board, 
Garnett E'. Lowe, Jr. v. United States, Ct. Cl. No. 302-69. You pre- 
viously advised us that a motion to dismiss this suit was delivered to 
the Department of Justice on June 29, 1971, to be held in escrow pend- 
ing the issuance of a satisfactory settlement by our Office pursuant to 
the holding in the Commissioner’s decision in the case of Griggs v. 
United States, dated November 24, 1967, Ct. Cl. No. 336-65. Also, that 
motions to dismiss all of the claims (except Leon B. Cuddeback) in- 
volved in the similar case of Abbott et al. v. United States, Ct. Cl. No. 
317-71 were filed with the Department of Justice to be held pending 
settlement of such claims by the Department of Transportation or our 
Office. As to the Lowe case a Certificate of Settlement was issued on 
March 24, 1972, by our Transportation and Claims Division (General 
Claims) and transmitted to the National Transportation Safety 
Board, Department of Transportation, for payment. The Certificate 
of Settlement, issued consistent with the Griggs case, was returned to 
our Office by letter of July 21, 1972, from the National Transportation 
Safety Board, with the notation that you, as counsel for Mr. Lowe, 
advised the National Transportation Safety Board not to accomplish 
payment because Mr. Lowe intends to litigate certain portions of his 
claim that have been disallowed. The other claims involved in the 
Abbott case had been transmitted to the Department of Transporta- 
tion by our Office for settlement. 

By letter of July 13; 1972, you submitted an additional claim on 
behalf of Mr. Lowe for 215 hours of overtime performed by him in a 
travel status aboard commercial carriers predicated upon 28 Comp. 

yen. 183 (1948) which authorized the inclusion of traveltime for pur- 
poses of overtime pay incident to work required under emergent 
conditions performed by rail safety investigators employed by the In- 
terstate Commerce Commission. Similar additional claims were sub- 
mitted in 1972 for each claimant (party) involved in the Abbott case. 
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By your letter of January 11, 1973, you requested a decision cover- 
ing the compensability of the traveltime performed by the plaintiff 
and other air safety investigators, outside of their regular workweek. 
You submit that since an examination of the record in the Griggs case 
establishes that neither party brought the holding in 28 Comp. Gen. 
183 to the Commissioner’s attention, such holding should be extended 
to Mr. Lowe and to other air safety inspectors so as to permit pay- 
ment of overtime compensation for commercial flights. You say that 
air safety inspectors are required to proceed to the scene of an accident 
at any hour of the day or night on any day of the year. In some in- 
stances the air safety inspectors have piloted private, rented, or 
agency-owned aircraft to the scene of an accident. You consider this 
type of travel to be inseparable from work performed and as such 
compensable as overtime. In the alternative, you submit that time 
spent in piloting privately owned, rented, or agency-owned aircraft 
to and from the scene of an accident outside of regularly scheduled 
work hours constituted an “arduous mode of transportation” and as 
such compensable as overtime. 

In 28 Comp. Gen. 183 (1948) it was held quoting from the syllabus 
that: 

Time consumed by safety, signal, and locomotive inspectors of the Interstate 
Commerce Commission, outside of their regular daily or weekly tours of duty, or 
on holidays, in traveling to and from the scene of train or locomotive accidents 
by regularly scheduled trains, in day coaches, or railroad business cars, or on 
freight work or special trains, or in privately owned automobiles, may be re- 
garded as work and all such time in excess of 40 hours in any one workweek is 
compensable at overtime rates pursuant to section 201 of the Federal Employees 
Pay Act of 1945. 

That decision was predicated on the ground that the travel was insepa- 
rable from work under the particular facts there considered. 

In response to a submission from the Secretary of the Army as to 
the effect of 28 Comp. Gen. 183 upon the general rule that additional 
compensation was not payable “solely because of official travel outside 
the basic workweek,” we stated in 28 Comp. Gen. 547 (1949) that no 
rigid rule may be fixed or stated for determining in all cases when 
traveltime outside an employee’s 40-hour tour of duty is compensable 
at overtime rates. It was further stated that in those cases where the 
payment of overtime compensation for traveltime has been authorized 
by decisions of this Office, the circumstances and conditions of the 
travel were so unusual as to warrant a conclusion that such travel 
was inseparable from “work” or “employment” within the meaning 
of the applicable overtime statutes. It was pointed out that since the 
facts of a particular case may vary considerably, no specific answer 
could be given to what is the basis of distinction to be used to deter- 
mine whether traveltime outside the employee’s tour of duty is 
compensable. 
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The decision in 28 Comp. Gen. 183 has been cited in numerous deci- 
sions as standing for the proposition that where the travel is indistin- 
guishable from work, it may be counted for overtime pay purposes. 
It has never been considered, however, as standing for the proposition 
that travel under emergency conditions alone is compensable time for 
overtime pay purposes, nor to be considered, as you suggest, applicable 
to cases other than the one therein specifically considered. See 28 Comp. 
Gen. 547, supra. Cf. 41 Comp. Gen. 82, 85 (1961). 

In the Griggs case the plaintiff, an air safety investigator of the 
Civil Aeronautics Board, was authorized overtime compensation only 
for the overtime work performed at on-site accident investigations 
and while traveling on commercial airlines occupying the “jump-seat” 
in the aircraft cockpit. The Commissioner in his report on the Griggs 
case found insofar as traveltime was concerned where travel was by 
commercial airline, or by other means allegedly under arduous con- 
ditions, as follows: 


Claim for Overtime for Travel 


The third, and smallest, category of plaintiff’s claim concerns time he spent 
traveling in after-duty hours on commercial airline flights to and from the sites 
of accidents he was assigned to investigate. In the overwhelming majority of 
such instances, plaintiff flew as a commercial passenger, purchasing a ticket with 
a Government Transportation Request. While plaintiff was traveling in this 
status, he was not required to perform any work, and he traveled as would 
any passenger on a commercial flight. It is evident that travel of this type was 
an incidence of the performance of duty and does not constitute overtime work 
under section 205(b) of the Federal Employees Pay Act Amendments of 1954 
(5 U.S.C. § 912b (1964) ) which provides that “time spent in a travel status away 
from the official-duty station of any officer or employee shall be considered as 
hours of employment only when (1) within the days and hours of such officer’s 
or employee’s regularly scheduled administrative workweek, or (2) when the 
travel involves the performance of work while traveling or is carried out under 
arduous conditions.” Hg. Burich v. United States, supra, 177 Ct. Cl. at 148-49, 
366 F.2d at 990; Byrnes v. United States, supra, 163 Ct. Cl. at 177, 324 F.2d 
at 970; Biggs v. United States, 152 Ct. Cl. 545, 287 F.2d 593 (1961). Plaintiff 
claims further that approximately 10 per cent of his travel consisted of travel 
under arduous conditions. This item must be rejected, however, for there is no 
probative evidence in the record from which a determination or even a reasonable 
estimate may be made as to how much, if any, of this claimed percentage was 
actually under arduous conditions. 

The last aspect of the plaintiff’s claim for travel arises from the circumstances 
(1) that whenever all the passenger seats on a particular flight were filled, 
plaintiff and the other investigators were authorized to ride in the jump-seat 
located in the cockpit of the plane by filing a Form 160 (“Request for Access to 
Aircraft or Free Transportation”), and (2) that in every case where the investi- 
gator traveled on this basis using a Form 160, he was required to observe the 
operations of the aircraft and, upon his return to the office, to make a report on 
any unsafe conditions or procedures, or any safety violations he may have ob- 
served. Against this background, it is clear that such jump-seat travel by plaintiff 
involved the “performance of work” under section 205(b) of the Pay Act, as 
amended, and that overtime under those conditions is compensable. The record 
shows, moreover, (i) that during plaintiff’s period of employment by the CAB, 
he spent a total of nine and one-half hours in jump-seat travel during which he 
was required to observe the aircraft’s operations and submit a report; (ii) that 
of these nine and one-half hours, three were within the ambit of his normal 
work days; and (iii) that six and one-half hours occurred during weekends or 








706 DECISIONS OF THE COMPTROLLER GENERAL [52 





represented work in excess of eight hours on a regular work day for which 
plaintiff is entitled to recover overtime, with the amount of recovery to be deter- 
mined pursuant to Rule 47(c). 

The above report is consistent with the law and decisions applicable 
to the claims here involved. We therefore consider such report which 
rejected traveltime claimed for commercial flights and certain travel- 
time claimed under allegedly arduous conditions as the correct basis 
for the settlement of Mr. Lowe’s and similar claims. Moreover, we do 
not regard the piloting of aircraft as arduous work in the absence of 
other factors such as those referred to in our decision in 41 Comp. 
Gen. 82, supra. 


[ B-177482 J 


Bids—Mistakes—Intended Bid Price Uncertainty—Correction 
Inconsistent With Competitive Bidding System 


The refusal to permit an error in the low bid for the construction of spacecraft 
assembly and encapsulation facilities to be corrected because the low bidder 
failed to establish the bid price intended, and to disregard the bid did not obligate 
the National Aeronautics and Space Administration to consider the original 
bid, to query the bidder as to its desire in the matter before disregarding the 
bid, or to withhold award pursuant to NASA PR 2.406-3(e) pending the Gen- 
eral Accounting Office decision on the merits of the mistake in bid claim. To 
permit waiver of bid rejection would be tantamount to allowing the ostensible 
low bidder to stand on its bid or withdraw, and to accept the original bid if 
still low when corrected and not prejudicial to other bidders would not be 
proper if the public confidence in the integrity of the competitive bidding system 
would be adversely affected. Furthermore, the bidder failed to request award 
at the original price if bid correction was not permitted. 


Contracts—Protests—Abeyance Pending Court Action—Consid- 
eration Nonetheless by General Accounting Office 

Notwithstanding the general policy of the General Accounting Office (GAO) is 
not to issue a decision on the merits of a protest where the material issues 
involved are likely to be disposed of in litigation before a court of competent 
jurisdiction, since the order of the United States District Court in connection 


with a mistake in bid claim reasonably contemplates a decision from GAO, the 
merits of the case have been considered. 


To Hudson, Creyke, Koehler, Brown & Tacke, April 16, 1973: 


Reference is made to your letter of February 16, 1973, and previous 
correspondence, protesting, on behalf of Woerfel Corporation and 
Towne Realty Company (a joint venture) (hereinafter Woerfel), 
award to any other bidder under invitation for bids (IFB) 10-024-3, 
issued by the John F. Kennedy Space Center (KSC), National Aero- 
nautics and Space Administration (NASA). 

The IFB was issued September 22, 1972, for the construction of 
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spacecraft assembly and encapsulation facilities (SAEF) Nos. 1 and 2. 
Bids were opened October 24, 1972, with the following results: 


Woerfel $4, 169, 651 
Morrison-Knudsen Company (M-K) 4, 761, 000 
Heyl and Patterson, Inc. 5, 101, 000 


The Government estimate for the work was $5,134,320. Because 
Woerfel’s bid was significantly lower than the other bids and the 
estimate, the contracting officer suspected a mistake and requested 
Woerfel on October 24, 1972, to review the bid. By letter of the same 
date, Woerfel advised that a gross clerical error in the amount of 
$476,000 had occurred and requested that its bid be corrected to 
$4,645,651. On October 25, 1972, the contracting officer requested 
Woerfel to submit documents substantiating the mistake and the bid 
intended. By letter dated October 26, 1972, Woerfel submitted work- 
sheets and other data and stated that the mistake arose from failure 
to add the price of electrical work to the mechanical work price, 
$1,648,800, to obtain a correct subtotal of $2,173,800 for the two items. 
Had the correct subtotal been added to the other items, it was alleged 
that the correct bid would have been $4,640,383. Woerfel stated that 
it believed the documentation would allow NASA “* * * to make a 
favorable award of this contract tous * * *.” 

After consideration of the documentary evidence submitted in sup- 
port of the alleged error, NASA’s Director of Procurement made the 
following determination (quoted in pertinent part) dated Novem- 
ber 10, 1972: 


A review of the supporting documentation confirms the bidder’s allegation 
that the quotation for the electrical work, as required by Section 16 of the 
specifications, was omitted from recapitulation sheet and was not elsewhere 
included in the bid. However, such review fails to confirm, in a clear and con- 
vincing manner, the amount of the intended bid. The amount of the Holloway 
quotation, $525,000, which is specified on Page 8 of 9, was not included in the 
Woerfel/Towne bid ; however, it is not clear whether the bidder actually intended 
to use this quotation or that of a competitor, Famco, for the electrical effort. 

The exact amount of Famco’s quote prior to bid opening is subject to con- 
jecture ; the bid confirmation letter is dated October 26, 1972 and the Woerfel/ 
Towne stamp indicates receipt on October 30th. In this letter, Famco reduces 
its original quotation (apparently given telephonically prior to bid opening) 
of $528,000 by $58,000 ($28,000 for vendor material reductions and $30,000 for 
its own labor and material cuts). Woerfel/Towne may have intended to use the 
latter quote because recapitulation sheet 1 of 9 shows “Electrical Famco —29,000 
(apparently a recording error) —30,000,” but there is no indication that these 
amounts were subtracted from the total of the bid submitted. Regardless, based 
on the contention of a $525,000 omission (Holloway sheet 8 of 9) the corrected 
price per this computation would have been $4,699,383. Also, the contractor in 
correcting his bid by incorporating the $525,000 electrical subcontractor quote 
failed to adjust the $300,000 overhead and profit figure in his original bid. 

In cases such as this where the evidence is clear and convincing as to the 
existence of a mistake but not as to the bid intended, the Comptroller General 
has consistently ruled that the mistaken bid may be disregarded. See 17 Comp. 
Gen. 492,493 and 17 id. 536,537. Accordingly, it is hereby determined that the 
bid of Woerfel Corporation/Towne Realty may be disregarded under this pro- 
curement and award made to the next low responsive and responsible bidder. 


522-985 O - 74 - 47 
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By letter of November 14, 1972, NASA communicated this deter- 
mination to Woerfel and stated that the bid was being disregarded. 
The contract was awarded to M-K the same day. On November 15, 
1972, Woerfel sent a telegram to NASA which read in part: 

** * THE WOERFEL CORP HEREBY PROTESTS THE. PROPOSED 
AWARD OF THD ABOVE CAPTIONED CONTRACT TO MORRISON AND 
KNUDSON [SIC] CO OF BOISE IDAHO BECAUSE IT IS IN THE BEST 
INTEREST OF THE GOVERNMENT TO AWARD THE CONTRACT TO 
WOPRFEL CORP AT THE REVISED AMOUNT OF FOUR MILLION SIX 
HUNDRED FORTY THOUSAND THRDPD HUNDRED BIGHTY THREE 
DOLLARS WHICH IS $120,617 LOWER THAN THBP BID SUBMITTED BY 
MORRISON KNUDSON [SIC] CO. WE REQUEST THAT OUT MISTAKE 
IN BID STATEMENT DATED 26 OCTOBER 1972 BE FORWARDED TO 
THE CONTROLLER GENERAL FOR DETERMINATION 

By telegram dated November 17 and letter of November 27, counsel 
for Woerfel protested to our Office. It was alleged that NASA erred 
in refusing to permit correction of Woerfel’s bid and in disregarding 
Woerfel’s bid. Woerfel requested that award be made to it at its 
original bid price, pending a determination of the merits of the mis- 
take in bid request and that, if correction was proper, the contract 
price could be adjusted accordingly. 

Counsel for Woerfel subsequently filed Civil Action No. 72-311 
(Woerfel Corporation and Towne Realty Company (A Joint Venture) 
v. Dr. James C. Fletcher, Administrator, National Aeronautics and 
Space Administration and Morrison-Knudsen Company, a corpora- 
tion) in the United States District Court for the Middle District of 
Florida, Orlando Division, on December 26, 1972. Plaintiff demanded 
judgment as follows: declaring that defendant, NASA, acted unlaw- 
fully, arbitrarily, and capriciously in awarding the contract in ques- 
tion to the defendant M-K; vacating and setting aside the unlawful 
contracts awarded to M-K; temporarily restraining the defendants 
from performing under the contract; temporarily and permanently 
enjoining the defendants from performing under the contract; direct- 
ing NASA to reconsider the offers submitted, including plaintiff’s, 
or alternatively issuing a new IFB; and providing other relief as 
might be just and proper. By order of January 15, 1973, the court 
denied the application for a temporary restraining order, stating in 
part that: 

Should the Comptroller General determine that NASA acted erroneously 
and that the contract should be withdrawn from Morrison-Knudsen, permitting 
the contract to be withdrawn after more than one-twelfth (42) had been com- 


pleted would still not have as serious complications as holding the contract 
in abeyance as plaintiff requests * * * 


As to the other matters alleged in the complaint, a pretrial confer- 
ence has been scheduled for April 24, 1973, and a trial date of April 30, 
1973, has been set. In this regard, it is the policy of our Office not to 
issue a decision on the merits of a protest where the material issues 
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involved are likely to be disposed of in litigation before a court of 
competent jurisdiction. B-174052, August 29, 1972. However, since the 
District Court order reasonably contemplates that our Office will ren- 
der a decision, we will consider the protest on the merits at this time. 
52 Comp. Gen. 161 (1972). 

For the reasons which follow, we find no basis to sustain the protest. 

The initial question for determination is your contention that 
NASA/’s decision denying correction of the Woerfel bid was erroneous. 
To permit correction of an alleged error in bid prior to award, the bid- 
der must submit clear and convincing evidence that an error has been 
made, the manner in which the error occurred and the intended bid 
price. 49 Comp. Gen. 480, 482 (1970) and NASA PR 2.406-3(d) (2). 
The weight to be given such evidence is a question of fact to be con- 
sidered by the administratively designated evaluator of the evidence. 
51 Comp. Gen. 1 (1971). After a review of the record, we conclude that 
NASA’s determination was reasonable, since it is not possible to as- 
certain the intended bid price from the bidder’s workpapers. If the 
intended price for the electrical work was $525,000, as indicated on 
page 8 of 9 of the workpapers, addition of this amount, plus an ad- 
justment in the insurance and bond costs based on a percentage of the 
cost, would yield a corrected bid price of $4,699,383. On the other 
hand, if the $59,000 deduction on Famco’s electrical price (noted on 
page 1 of 9 but not otherwise included in the calculations) was meant 
to be deducted from the total bid price of $4,699,383, the corrected bid 
price would be $4,640,383, as contended by Woerfel in its October 26, 
1972, letter. Another possibility is that the $59,000 amount was meant 
to be deducted from the $525,000 electrical quote before the applica- 
tion of insurance and bond factors, which would produce a third bid 
price. It cannot be determined from the workpapers which of these 
possibilities, if any, represents the intended bid price. In any event, 
since in one place in the worksheets the bidder is using one electrical 
subcontractor’s quotation and in another place indicates a $59,000 
deduction from another electrical subcontractor, it is not clear which 
subcontractor’s quotation the bidder intended to rely upon in pre- 
paring the bid. 

However, notwithstanding the decision denying correction, you 
further contend that NASA officials erred in disregarding Woerfel’s 
bid and proceeding to award the contract to M-K. You allege that 
NASA acted arbitrarily and in violation of NASA PR 2.406-3(e), 
which provides, inter alia, that a bidder, as a matter of right, may 
have his claim of mistake determined by the Comptroller General and 
that all doubtful cases will be forwarded to the Comptroller General 
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for advance decision. Section 2.406-3(d) (5) of the regulations pro- 
vides further: 

Where the bidder fails or refuses to furnish evidence in support of a suspected 
or alleged mistake, the contracting officer shall consider the bid as submitted 
unless the amount of the bid is so far out of line with the amounts of other bids 
received or with the amount estimated by the Government or determined by the 
contracting officer to be reasonable, or there are other indications of error so 
clear, as reasonably to justify the conclusion that acceptance of the bid would 
be unfair to the bidder or to other bona fide bidders, in which case it may be 
rejected. The attempts made to obtain the information required and the action 
taken with respect to the bid shall be fully documented. 

Several decisions of our Office are cited which you contend support 
“* * * the right of a bidder who claims mistake to be entitled to 
award at the original bid price, if the corrected price would still be 
lowest * * *.” 52 Comp. Gen. 258 (1972) ; B-174957, May 30, 1972; 
B-173031, September 17, 1971; and 42 Comp. Gen. 723 (1963). Par- 
ticular reliance is placed upon B-165405, October 24, 1968, which per- 
mitted the original erroneous bid to be considered for award since 
acceptance of such a bid would not be prejudicial to other bidders 
where the evidence clearly indicated that the bid would have been 
lowest even if corrected. The decision quoted section 1-2.406-3(d) (5) 
of the Federal Procurement Regulations, which is similar to NASA 
PR 2.406-3(d) (5). In summary, your contention is that, in light of 
the NASA regulations and decisions of our Office, after NASA of- 
ficials refused to correct Woerfel’s bid, they were not only permitted 
but obligated to consider Woerfel’s original bid as submitted, or, at 
the very least, obligated to query Woerfel as to its desire in the matter 
before disregarding the bid. It is also contended that NASA should 
have withheld award to M-K pending a decision on the merits of 
Woerfel’s mistake in bid claim by our Office. You point out that not 
only did NASA fail to ask Worefel if it would accept the contract at 
the original bid price, but also that Woerfel was allowed no time to 
express its intent since the notice that its bid was being disregarded 
was sent on the same day the contract was awarded to M-K. 

Normally, where a bidder alleges a mistake after bid opening, he is 
not then free to waive his right to have the bid rejected because of 
mistake. To permit a bidder to do so would be tantamount to allowing 
the ostensible low bidder to elect, after bid opening, whether to stand 
on the bid, or withdraw it, depending upon which course of action 
appeared to be in his best interests. 37 Comp. Gen. 579, 582 (1958). 
However, as the decisions you have cited point out, our Office has 
permitted acceptance of an original bid where the bidder established 
that an error had been made in the bid, but has not established the 
intended bid price. The rationale of those decisions has been that 
where it is clear that the corrected bid would still have been lowest, 
even though the amount of the intended bid could not be clearly proved 
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for the purpose of bid correction, no prejudice to the other bidders 
would result by acceptance of the original bid. 

Before considering the propriety of NASA’s decision to disregard 
Woerfel’s bid, it must be determined whether the evidence clearly 
shows that the bid would have remained low if corrected. In Woerfel’s 
October 26, 1972, letter, after adding the omitted $525,000 electrical 
price, appropriate upward adjustments were made for insurance and 
bond costs; however, the $300,000 overhead and profit figure was un- 
changed. The $300,000 amount represents approximately 7.7 percent 
of the original, uncorrected subtotal for the nine items of work in- 
volved ($3,852,235). Therefore, it is conceivable that if the $525,000 
electrical price had been included in the total estimate for the work, 
the bid price could have been $4,756,763, allowing for the overhead and 
profit and insurance and bond costs. Further, we note that while Woer- 
fel has alleged an omission of $525,000 for the electrical work, the 
Government estimate for that work was approximately $700,000. 

In 48 Comp. Gen. 748 (1969), our Office considered a request for 
correction where the Government estimate for the omitted work item 
was $31,000, the low bidder claimed omission of a $21,000 quote, and 
correction on the basis claimed would have made the bid only about 
$500 lower than the next low bid of $272,464. We held that, under the 
circumstances, the facts were not sufficiently clear to warrant correc- 
tion, stating: 

The correction of mistakes in bid has always been a vexing problem. It has 
been argued that bid correction after bid opening and disclosure of prices quoted 
compromises the integrity of the competitive bidding system, and, to some extent 
at least, this is true. For this reason, it has been advocated that the Government 
should adopt a policy which would permit contractors to withdraw, but not to 
correct, erroneous bids. We do not agree completely with this position, since 
we believe there are cases in which bid correction should be permitted. We do 
agree that, regardless of the good faith of the party or parties involved, correc- 
tion should be denied in any case in which there exists any reasonable basis for 
argument that public confidence in the integrity of the competitive bidding 
system would be adversely affected thereby. The present case, it seems to us, 
falls in this category. 

In our view, the instant case falls within this rule and on this basis 
alone a claim for correction or withdrawal of the claim of error must 
be denied. 

Moreover, even if it is assumed that Woerfel’s corrected bid is 
clearly lowest, we find no basis in the regulations or the decisions of 
this Office to conclude that NASA erred in disregarding the bid. 
NASA PR 2.406-3(d) (5) is, on its face, inapplicable to the circum- 
stances here, since it deals with the situation where a bidder fails or 
refuses to furnish any evidence in support of a suspected or alleged 
mistake. In B-165405, supra, and B-168673, April 7, 1970, similar 
regulatory language was cited for the purpose of providing guidance 
in the consideration of the original bid in situations where the low 
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bidder had indicated his willingness and desire, prior to the decision 
on correction, to accept award at the original bid price if correction 
were denied. See, in this regard, 42 Comp. Gen., swpra, at 725. In the 
instant case, we do not regard the language in Woerfel’s October 26, 
1972, letter concerning a “favorable” contract award as indicating that 
Woerfel desired award at the original bid price if correction were 
denied. Moreover, even after denial of correction, the only request in 
Woerfel’s November 15, 1972, telegram to NASA was that award be 
made at the corrected price. The first indication of a desire to be 
awarded the contract at the original price is Woerfel’s November 17, 
1972, telegram to our Office. This was 3 days after award to M-K. 

Our decision B-173031, supra, likewise is distinguishable from the 
facts of the present case in that the low bidder specifically requested 
award at the original bid price if correction were not permitted. As 
for decisions B-174957 and B-176111, supra, the former involved a 
situation where the bidder failed to furnish evidence as to its intended 
bid price, and in the latter we held that since the Government erred in 
failing to determine that a mistake had been made, award at the origi- 
nal price was not legally enforceable and the bidder should be given 
the option of withdrawing its bid or waiving the mistake, the alterna- 
tive following on the statement of the bidder to our Office that with- 
drawal was not an acceptable solution. Further, in this respect, see 
B-164910, October 25, 1968, where it was held: 

It is true that in certain cases where a bidder has established that an error 
had been made in its bid but not its intended bid price, our Office has authorized 
acceptance of its origina! bid on the basis that it was the lowest bid and, there- 
fore, not prejudicial to other bidders. It should be noted that in those cases, the 
bidder had advised the contracting officer that if he could not permit correction 
of the bid that the bid be considered for award as originally submitted. * * *. 

Under the circumstances presented, we conclude that NASA was 
not obligated to consider Woerfel’s original bid or to query Woerfel 
as to its willingness to accept award at the original bid price. Nor did 
NASA PR 2.406-3(e) impose an obligation to withhold award to 
M-K pending our decision on the merits of the mistake in bid claim. 
Finally, it would have been improper for NASA to have followed the 
course of action suggested in your November 27, 1972, letter to us, 
that is, award to Woerfel at the original bid price followed by deter- 
mination of the mistake in bid claim. B-164910, supra. 

From the foregoing, it must be concluded that the administrative 
actions taken in regard to Woerfel’s bid were proper. Accordingly, 
the protest is denied. 
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Transportation — Transit Privileges — Storage-in-Transit — 
Misrouted Shipment 

Where because of failure to properly route February 9, 1967, shipments of Army 
tractor trucks, which were delivered during February, the Government was not 
entitled to the transit privileges accorded the shipments and erroneously paid 
the carrier on the basis of through rates, the additional freight charges filed 
February 9 and July 27, 1971, based on higher local rates from transit point to 
destination, are barred since the claim was not received by the General Account- 
ing Office within 3 years of payment in May, 1967, as required by section 322 of 
the Transportation Act of 1940, as amended (49 U.S.C. 66). The cause of action 
for freight charges accrues upon delivery, extended on interstate shipments trans- 
ported for the United States to 3 years from date of payment, refund, or deduc- 
tion, whichever is later, and no refund or deduction being involved, the extended 


period of limitations commenced to run on dates of payment in May 1967 and 
expired during May 1970. 


To the Illinois Central Railroad Company, April 17, 1973: 


Reference is made to your claims under freight bills AR-85059, AR- 
85060, and AR-85062 for additional freight charges of $176 on each 
of three shipments of army tractor tanks which were tendered to the 
rail carriers on February 9, 1967, at the Letterkenny Army Depot, 
Culbertson, Pennsylvania, and from there transported to Fort Knox, 
Kentucky, where they were delivered during February 1967. The ad- 
ditional amounts claimed represent the differences between the freight 
charges of $352 originally billed and paid during May 1967 to your 
company for the transportation services rendered on each shipment, 
computed at the balance of the through rate published from Paterson, 
New Jersey, to Fort Knox, Kentucky, which applies on certain ship- 
ments accorded transit privileges at Culbertson, and the higher 
charges now claimed based on the local rate applying from the transit 
point to destination because the transit privilege did not apply via the 
routing designated on the bills of lading. 

Since the transit basis of charges does not apply on any of the three 
outbound shipments, payment of the additional amounts claimed turns 
on the question of whether such claims were timely filed with the Gen- 
eral Accounting Office. Your claims for the additional charges of $176 
on each of the shipments were first received in our Office on February 9 
and July 27, 1971 (two were received on the latter date). 

The claim papers were returned to your company by our Transpor- 
tation and Claims Division with the explanation that section 322 of 
the Transportation Act of 1940, as amended, 49 U.S. Code 66, pre- 
vented their consideration because the claims were not received in our 
Office within the 3-year period of limitations specified in such provi- 
sion of law and thereunder are forever barred. In view of the action 
taken by our Transportation and Claims Division, your reclaims for 
the $176 on each of the shipments are being considered as requests for 
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review of the final actions of the Transportation and Claims Division 
which in effect refused payment of such claims. 

The shipping records here show that the three shipments were 
tendered to the Western Maryland Railroad Company for trans- 
portation under bills of lading AT-058735, AT-058736, and 
AT-058731. The payment records show that after delivery of the ship- 
ments at Fort Knox, Kentucky, your company as the final destination 
carrier, billed the Government $352 on each of shipments for the 
transportation services and the freight charges were paid in the 
amounts billed on May 14, 16, and 18, 1967, under disbursing officer 
vouchers 107734, 097389, and 097390. 

In the computation of the freight charges initially billed on each of 
these shipments, your company computed the charges by use of the 
through carload rate of $1.56 per 100 pounds which is published from 
Paterson, New Jersey, to Fort Knox, Kentucky, less a credit for the 
inbound charges paid at 78 cents per 100 pounds on the freight move- 
ment to Culbertson, Pennsylvania, plus a transit charge of 10 cents per 
100 pounds. 

The through rate on shipments accorded transit privileges at Cul- 
bertson, Pennsylvania, was authorized at the time the shipments 
moved by item 6 of Traffic Executive Association—Eastern Railroads 
Section 22 Quotation A-757-F, but item 23 requires adherence to the 
other provisions of the quotation. Item 21 provides that the applica- 
tion of the transit privilege cannot affect the integrity of the through 
rate insofar as the applicable routes are concerned. Since the through 
rate did not apply via the routing of the inbound and outbound ship- 
ments, as shown on the outbound bills of lading, the transit privilege 
never had application, and the proper charges on the outbound ship- 
ments were those computed at the local rate published from Culbert- 
son, Pennsylvania, to Fort Knox, Kentucky. Also the freight charges 
on the movements into the transit point at Culbertson, Pennsylvania, 
were assessed and paid at the carload rate applying from Paterson, 
New Jersey, and no adjustment in the inbound charges was necessi- 
tated by the fact that the transit privilege was not applicable on the 
mvolved shipments. 

Under section 322 of the Transportation Act of 1940, as amended by 
Public Law 85-762, 49 U.S.C. 66, every claim for the payment of 
transportation charges cognizable by the General Accounting Office 
is barred unless such claim is received in the General Accounting 
Office within 3 years (not including time of war) from the date of: 

(1) accrual of the cause of action, or 

(2) payment of the charges for the transportation, or 

(3) subsequent refund for overpayment of such charges, or 
(4) deduction made pursuant to that section, whichever is later. 
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The general rule is that a statute of limitation begins to run when a 
judicially enforceable cause of action accrues. Missouri Pac. R. Co. v. 
Austin, 292 F. 2d 415 (1961) ; Sweetser v. Fox, 134 P. 599, 602 (1913), 
wherein it is stated : 

It is a rule of universal application that a cause or right of action arises the 
moment an action may be maintained to enforce it and the statute of limitations 
is then set in motion. The test, therefore, is can an action be maintained upon 
the particular cause of action in question? If it can, the statute begins to run. 

The cause of action for freight charges accrues upon acceptance of 
the shipment by the consignee or upon the carriers’ tender of delivery 
of the shipment at destination. Chesapeake & O. Ry. Co. v. Wiener, 
58 N.W. 2d 918 (1953). See also 49 U.S.C. 16 (3) (e). On the ship- 
ments here involved the carrier’s cause of action for the freight 
charges from Culbertson, Pennsylvania, to Fort Knox, Kentucky, ac- 
crued upon delivery of the shipments at destination in February 1967. 
However, on interstate shipments transported for the United States 
Government, the period of limitations is extended to include 3 years 
from the date of payment, refund, or deduction, whichever is later. 
Since there were no refunds or deductions on these shipments, the ex- 
tended period of limitations commenced to run on the dates of pay- 
ment in May 1967 and expired during May 1970. 

The case of Chicago, and N.W. v. Connor Lumber and Land Co., 212 
F. 2d 712 (1954), referred to in your letter of May 9, 1972, file 5-G- 
MRA 85062-B, is not in our view controlling here. In that case, as 
well as in Arkansas Oak Flooring Co. v. Louisiana & Arkansas Ry. 
Co., 166 F. 2d 98 (1948), referred to in that decision, the charges on the 
shipments into the transit points were assessed and paid at lesser rates 
than those applicable on a local bases. The application of such lower 
charges, however, was conditioned upon the subsequent reshipment 
of the transit equivalents certified by the shippers. The courts found 
in the cited cases that a cause of action could not accrue for any addi- 
tional amounts that might be due until such time as the shipper certi- 
fied the transit equivalents moving outbound or the transit time period 
expired. 

Here the cause of action is for the freight charges from Culbertson, 
Pennsylvania, to Fort Knox, Kentucky, and the cause of action ac- 
crued upon delivery of the outbound shipments at destination. Your 
company had 3 years from the date of delivery or the date of payment 
to file a claim with our Office for those freight charges. 

The fact that the Western Maryland Railroad Company later de- 
tected the misrouting and brought it to the attention of the shipping 
agency is not material. Nor is the fact that the Government shipping 
agency agreed to cancel the transit application relevant. Under the 
terms and conditions of Quotation A-757-F, the application of the 
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through transit rates was void from the inception of the outbound 
shipments because of the misrouting. 

A cause of action for the proper charges on these outbound ship- 
ments thus accrued upon delivery at the destination and upon pay- 
ment of the charges initially billed. See Seaboard Air Line Railroad 
Co. v. Red Diamond Miils, 128 F. Supp. 606, 608. 

Since your claims for the additional amounts of $176 on each of the 
three shipments were not received in the General Accounting Office 
within the 3-year time period allowed for filing your claims here, the 
action taken by our Transportation and Claims Division in advising 
vou that such claims were forever barred and that they were not pay- 
able by our Office appears correct and is sustained. 


[ B-178084 J 


Compensation—Night Work—Basic Compensation Determina- 
tions—Leave and Overtime 


The night differential authorized in 5 U.S.C. 5848(f), as enacted by Public Law 
92-392, approved August 19, 1972, may be considered basic pay for purposes of 
annual and sick leave, and overtime pay for regular or irregular hours worked 
in view of the fact the legislation was enacted to unify the long established prin- 
ciple and policies for setting the pay of prevailing rate employees, including the 
Coordinated Federal Wage System and decisions of the Comptroller General of 
the United States. 


To the Chairman, United States Civil Service Commission, April 17, 
1973: 


Further reference is made to your letter of March 13, 1973, request- 
ing our views as to whether the night differential authorized by 5 U.S. 
Code 5343(f), as enacted by Public Law 92-392, approved August 19, 
1972, 86 Stat. 568, is included in basic pay of a prevailing rate em- 
ployee for purposes of annual and sick leave and overtime pay for 
regular or irregular overtime hours which an employee may work. 

Section 5343(f) provides as follows: 


(f) A prevailing rate employee is entitled to pay at his scheduled rate plus a 
night differential— 
(1) amounting to 744 percent of that scheduled rate for regularly sched- 
uled nonovertime work a majority of the hours of which occur between 3 
p.m. and midnight ; and 
(2) amounting to 10 percent of that scheduled rate for regularly sched- 
uled nonovertime work a majority of the hours of which occur between 11 
p.m. and 8 a.m. 
A night differential under this subsection is a part of basic pay. 


You point out that the night differential is provided for “regularly 
scheduled nonovertime work.” You note that similar wording in over- 
time statutes has been construed to mean that an individual must actu- 
ally perform at his job in order to qualify for overtime compensation 
(other than callback overtime). This interpretation of the word 
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“work” has led you to the conclusion that night differential would not 
be payable for hours in a leave status since the employee is not actually 
“at work.” This interpretation is buttressed by the provision in 5 
U.S.C. 5545(a) which states that for General Schedule employees 
nightwork is regularly scheduled work between the hours of 6 p.m. 
and 6 a.m., and includes periods of leave with pay during those hours 
if the periods of leave with pay during a pay period total less than 8 
hours. Accordingly, Federal Personnel Manual (FPM) Supplement 
532-1, January 16, 1973, Subchapter S8-3h, provides that wage em- 
ployees are paid at their basic rates (excluding night shift differen- 
tial) during periods of compensable leave. 

You state that you have had a number of questions regarding the 
correct interpretation of 5 U.S.C. 5343(f). In considering such ques- 
tions you have found statements in Senate Report No. 92-791, May 16, 
1972, pages 4 and 5, and House Report No. 92-339, July 8, 1971, pages 
15 and 16, which indicate that it is the intent of Congress that the 
night differential be included for leave purposes. The House statement 
reads as follows: 

Section 5343(f) authorizes the payment of uniform night differentials to pre- 
vailing rate employees assigned to the second or third shifts. A differential of 
74% percent of the employee’s scheduled rate will be paid for the entire shift 
when a majority of the employee’s regularly scheduled nonovertime hours fall 
between 3 p.m. and midnight. A differential of 10 percent will be paid when a 
majority of the regularly scheduled nonovertime hours fall between 11 p.m. and 
8 a.m. Section 5343(f) specifically provides that night shift differentials are to 
be considered a part of base pay. Thus, such differentials will be included in 
rates of basic pay for purposes of computing overtime, Sunday, and holiday pay, 
and deductions for retirement and group life insurance. It is anticipated by the 
committee that the Civil Service Commission, in administering the provisions 
of this section, may issue regulations governing such matters as the treatment 
of night differential when a prevailing rate employee (otherwise entitled thereto) 
is: (1) excused from work on a holiday, (2) traveling on official business, (3) 
absent on leave, or (4) temporarily assigned to a different tour of duty. 

In view of the congressional statements you seek our advice in the 
matter. 

With respect to including night differential in an employee’s basic 
rate of pay for computing overtime pay for regular or irregular over- 
time hours worked, you note that section 5544(a) of Title 5, U.S. Code, 
which previously read “an employee whose basic pay is fixed * * *” 
was changed to read “an employee whose pay is fixed * * *.” While 
you do not attach any special significance to the change in the wording 
of the statute from “basic pay” to “pay,” you would like our views as 
to whether it is proper to include the night differential in an employ- 
ee’s rate of pay for the purpose of computing the amount of his over- 
time pay. 

Under the Coordinated Federal Wage System, which was in effect 
prior to the effective date of Public Law 92-392, a night differential 








718 DECISIONS OF THE COMPTROLLER GENERAL [52 


was included in basic pay for purposes of annual and sick leave, and 
overtime pay. Federal Personnel Manual Supplement 532-1, Subchap- 
ter S8-4c. Our decisions also have held that night differential is 
included in leave and overtime situations involving a wage board em- 
ployee. 26 Comp. Gen. 212 (1946) ; 23 id. 962 (1944). 

In summarizing the purpose of the legislation here involved House 
Report No. 92-339, page 6, states in pertinent part the following: 


The major provisions of the bill may be summarized as follows: 
One—enacts into law the long established principle and policies for setting the 
pay of prevailing rate employees. 
Two—makes the following changes in the current operating systems and 
procedures : 
* * = * * * = 


(d) Provides a 744% pay differential, nationwide, for scheduled non-overtime 
work during the second shift (3 p.m. until midnight) and 10% for the third 
shift (11 p.m. until 8 a.m.). Currently the premium pay depends on the prevail- 
ing custom of each labor market area. 


Senate Report No. 92-791, page 3, in giving the background informa- 
tion concerning this legislation, states the following: 


* * * The Coordinated Wage System was established in 1968 by the Civil 
Service Commission as a result of an Executive order issued by President 
Johnson. This succeeded in requiring equitable coordination of wage board prac- 
tices among all Federal agencies. The next logical step is enactment of this legis- 
lation to establish the system in law. 


In light of the above our view is that night differential should be 
included in basic pay for annual and sick leave purposes and that it 
is proper to include night differential in an employee’s rate of pay 
for the purpose of computing the amount of his overtime pay. 


[ B-175208 J 


Contracts—Negotiation—Evaluation Factors—Point Rating— 
Competitive Range Formula 


The elimination from negotiation of the incumbent contractor and 12 of the 
other 20 offerors responding to a request for proposals to operate and maintain 
an Air Force Base under a 1-year cost-plus-a-fixed-fee contract by a Source Selec- 
tion and Evaluation Board without regard to price, as prescribed by paragraph 
3-805.2 of the Armed Services Procurement Regulation, on the basis the numeri- 
eal scores for organization, management, phase-in planning, prior experience, 
and qualifications of key individuals were not within the competitive range 
established was proper as the use of the point rating system is an appropriate 
method for determining which proposals are within a competitive range, and 
while predetermined scores for selecting offers within a competitive range is con- 
trary to the flexibility inherent in negotiated procurement, the competitive range 
must be decided on the actual array of scores achieved. 


Contracts—Protests—Award Withheld Pending General Account- 
ing Office Decision—Exceptions 

The award of a contract for the operation and maintenance of an Air Force 
Base while a protest from the incumbent contractor was pending was in accord 


with paragraph 2-407.8(b) (3) of the Armed Services Procurement Regulation 
(ASPR), which prescribes that an award may be made during the pendency 
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of a protest if the items are urgently needed, delivery or performance will be 
unduly delayed by failure to make award promptly, or that a prompt award will 
otherwise be advantageous to the Government. Prompt award of the new contract, 
which called for an increased scope of work, was required in order to meet the 
planned starting date and to avoid the risk of labor problems and, furthermore, 
the contracting agency complied with ASPR 2-407.8(b)(2) by notifying the 
General Accounting Office of intent to award on the date the award was made. 


To the AVCO International Services Division, April 18, 1973: 


Reference is made to your telefax of May 26, 1972, and subsequent 
correspondence, protesting against the elimination of your proposal 
from consideration for award of a contract under request for proposals 
No. F25607-72-R-0001, issued by Offutt Air Force Base, Nebraska. 

The RFP was for the operation and maintenance of Glasgow Air 
Force Base, Montana, for 1 year starting on July 1, 1972, on a cost- 
plus-a-fixed-fee basis. Twenty offers were received and were techni- 
cally evaluated by a Source Selection and Evaluation Board 
(SSEB) without regard to price. As a result of the numerical scores 
assigned to each proposal by the SSEB, 13 proposals, including 
AVCO’s, were eliminated from the competitive range. Negotiations 
were then conducted with the remaining seven offers, and award was 
made to the Tumpane Company, Incorporated, on June 13, 1972, not- 
withstanding the pendency of your protest. 

Section D of the RFP contained the following provision: 


1. CRITERIA TO BE USED IN THE EVALUATION OF PROPOSAL: 

a. Based on the acceptability of other considerations herein after stated, this 
contract is to be awarded on the basis of the lowest proposal based on the Gov- 
ernment’s Staffing Plan (work force) and the proposer’s management personnel 
that will assure the Government of satisfactory contract performance. In addi- 
tion to the price, certain other criteria will be considered in making this award. 
These other criteria include, but are not limited to, the following in the order 
of their importance: 

(1) The proposal shall be responsive to this solicitation and the proposer 
shall be determined responsible pursuant to ASPR Section 1, Part 9. 

(2) Organization and Management 

(3) Cost to the Government 

(4) Phase-in Planning 

(5) Prior Experience 

(6) Qualifications of Key individuals 

b. For the purpose of technically evaluating the proposal, the following five 
criteria will be weighed, utilizing the percentages cited : 

(1) Organization—35% (Contractor must be organized so as to provide 
continual, uninterrupted support to insure that the USAF mission is not jeop- 
ardized. Proper placement and relationship of functions and personnel assigned 
are essential to orderly and satisfactory performance of the contract.) 

(2) Management—35% (Proposer must demonstrate good management prac- 
} a and a management concept to achieve maximum efficiency from the work 
orce. ) 

(3) Phase-in Planning—15% (The proposer’s management and organiza- 
tional concepts must assure the continuity of mission requirements during 
phase-in period though a limited labor force may be available to the proposer 
to fill a portion of the positions required ; e.g., the proposer must show planned 
hiring of personnel to fill positions currently manned by the on-board con- 
tractor personnel.) 

(4) Prior Experience—10% (Proposer must be able to rapidly undertake 
the awarded contract and perform effectively and satisfactorily. ) 
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(5) Qualifications of Key Individuals—5% (Essentially, certain key people 
must have the level of experience and technical expertise as required by the 
technical specifications. ) 

ce. In establishing the weighed criteria of paragraph 1b(1) through (5) above, 
proposers are advised that the five criteria are NOT exclusive of those additional 
criteria cited in paragraphs la(1) through (6) above. Moreover, the five criteria 
are not mutually exclusive of one another and in many instances, are closely 
related and overlapping. 


The five SSEB members were given evaluation worksheets along 
with instructions to rate each subfactor listed on the worksheets on a 
scale of 0 to 100, with 80 representing “the mean average of accepta- 
bility, determined * * * by the comparison of the individual proposal 
with all proposals received,” according to the Air Force. The sub- 
factors appearing on the worksheets, and the weights assigned to each, 
were as follows: 


EVALUATION FACTORS WEIGHT 


Part I General Quality and Responsiveness of Proposal 
a. Completeness and thoroughness 
b. Grasp of problem 
ce. Responsiveness to terms, conditions, and time of performance 
Part II Organization, Personnel and Facilities 
a. Evidence of Good Organization and Management Practice 
b. Qualifications of personnel 
ec. Phase-in Planning 
d. Experience in similar or related fields 
e. Record of past performance 
Part III Final Technical Evaluation 
a. (I) General Quality and Responsiveness of Proposal 
b. (II) Organization, Personnel and Facilities 


_ 
oe wesenes now 


To determine the numerical rating for each subfactor, the Board 
members used a list of “considerations” which consisted of some 34 
questions concerning the proposals and offerors. For example, the 
Board considered such questions as “Have all essential data required 
by the Request for Proposal been included?”, “Does the proposal 
recognize and differentiate between the simpler and the more difficult 
performance requirements ?”, “Does the proposal evidence the breadth 
and depth of management capability appropriate to the project? Is 
there evidence of stability of job tenure in upper management eche- 
lons?”, and “Is the quality of personnel as set forth in the proposal 
generally supported by the salary scales?.” 

On the basis of the worksheet computations, scores ranging from 
91.06 to 61.41 were given to the proposals. The Air Force reports that 
each of the seven highest rated proposals were less than two points 
apart, while more than two points separated the 7th and 8th ranked 
proposals, and that this was the primary basis for determining that 
only the first seven proposals were in the competitive range. The 7th 
ranked proposal was scored at 87.83; the 11th ranked AVCO proposal 
had a score of 81.62. 
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In a memo dated May 31, 1972, the contracting officer stated : 


AVCO was eliminated from the competitive range for the following reasons: 

a. Evaluation of their management proposal revealed that their management 
stafling and concept was substantially inadequate. 

b. In many areas their personnel would be used on both the O&M contract and 
the Army production contract. In the event the production contract is not re- 
newed on 28 Feb 1973, it will be necessary that the Air Force assume considerable 
costs previously and presently being charged to the Army contract. 

ce. Notwithstanding the following would have precluded favorable considera- 
tion for award: AVCO has employed five individual general managers during 
their three year tenure. In the opinion of the Air Force staff at Glasgow, none of 
these individuals had the desired ability to fill such a position. 

d. The controller could not or would not provide essential cost information 
to Air Force personnel and when provided, proved in most instances, to be 
incorrect and/or inadequate as evidenced by copy of DCAA Audit Letter (at- 
tached). After many complaints and much persuasion by the Air Force, he was 
replaced. However, very little improvement has resulted. 

e. AVCO has proposed a phase-over cost which is unacceptable. 

f. AVCO alleges a phase-over cost of $665,550; AF estimates allowable costs 
of approximately $176,550. 

g. AVCO’s proposal was underpriced due to applying 75% material to un- 
burdened labor cost ; amount of underpricing is $324,258. 


In subsequent correspondence to us, however, the Air Force indicates 
that this memo consists of “reflections” of the contracting officer which 
do not accurately represent the views of the SSEB members concern- 
ing AVCO’s proposal. This correspondence states that neither phase- 
over costs nor AVCO’s ability to provide required financial data was 
considered by the Board in the technical evaluation of proposals, and 
that the element of prior experience was evaluated solely on the basis 
of “face value representation” as contained in the proposals, thereby 
precluding the contracting officer’s “judgment” from contributing to 
the SSEB evaluation. We have also been furnished a letter dated 
July 19, 1972, written by the Chairman of the SSEB, which indicates 
that the Board regarded the organization and management areas as 


the principal weakness of AVCO’s proposal. In this regard, the letter 
states : 


b) A review of AVCO’s proposal strongly suggests that the AVCO organiza- 
tional structure was developed for the intended purpose of removing key essential 
management personnel from the pricing base line in order to reduce the pro- 
posed total contract price. The organization was not established which would 
assure effective management and responsive utilization of personnel for the 
performance of the proposed contract. The company’s proposal relegated many 
key functions within the management structure that cannot be responsive to 
other requirements. Some examples are: 

1) AVCO proposes that the O&M Project Manager have complete adminis- 
trative and operational control over the Glasgow AFB O&M operation. A very 
nebulous relationship is described in the proposal that links the General Mana- 
ger to the Project Manager. It is therefore apparent that one or the other of 
the functions is not required on the O&M contract. 

2) The Contract Manager is omitted from the O&M functions except as 
advisor to the Project Manager. 

3) AVCO proposes that the Controller function as advisor to the Project 
Manager. The general accounting function which should be the prime recipient 
of advice from the Controller is twice removed from the Controller. We believe 
that the proposed O&M accounting requirements dictate that the Controller 
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supervise the general accounting function as part of his subordinate 
organization. 

4) The Contract Administrator functions as staff advisor to the Project 
Manager with no apparent tie-in to the operational elements. The work order 
procedure indicates that Mountain Plains and Safeguard work orders flow 
through the Contract Manager; however, the Contract Manager function is not 
placed in the proposed organization in such a manner as to preclude operational 
bottlenecks. 


AVCO’s proposal states that these functions are intended to advise the O&M 
Project Manager and other Montana contract operations in their particular 
area of responsibility. We believe the contracior’s proposal was weak in this 
regard because the proposed O&M contract performance requires a fulltime 
Contract Manager and Controller to administer the day-to-day activities that 
are expected to develop. 

In addition, our file contains a “Contracting Officer’s Statement of 
Facts” dated June 27, 1972, which identifies weaknesses and defi- 
ciencies in the AVCO proposal. The statement sets forth points simi- 
lar to those made by the SSEB Chairman in the above-quoted letter, 
and also identifies problems in the areas of aircraft services, supply, 
civil engineering, and organization with respect to the functions of 
morale and recreation, safety and housing. It also indicates that 
AVCO’s prior experience at Glasgow AFB was considered to be “only 
a part of the scope of this new procurement.” 

You claim that your proposal was improperly eliminated from com- 
petition. You state that the Air Force did not adhere to the evaluation 
factors set forth in the RFP in evaluating the proposals received with 
respect to cost. You assert that your cost proposal was significantly 
lower than Tumpane’s and that this fact alone should have led to 
negotiations with you. In addition, you question how your proposal 
could have been so deficient so as to be outside the competitive range 
when you had been the incumbent contractor since June 2, 1969, and 
had never received notice of inadequate performance. You also assert 
that the contracting officer had a personal bias against AVCO, as 
indicated by comments regarding your past performance in his 
May 31, 1972 memo, and that this bias was reflected in the evaluation 
process and was responsible for the rejection of your proposal. 

Paragraph 1a of section D of the RFP sets forth certain criteria 
“in the order of their importance.” The third listed factor was cost to 
the Government. Paragraph 1b, however, provided for a technical 
evaluation based on four of the factors listed in paragraph 1a, exclud- 
ing cost. The record reveals that the 13 proposals receiving the lowest 
scores on this evaluation were rejected, and you claim that this in- 
dicates that cost was not considered in accordance with the RFP provi- 
sions. While the RFP provisions regarding cost appear to be 
somewhat vague, we think they may be reasonably interpreted to mean 
that price was to be considered in making an award only if proposals 
were regarded as acceptable with respect to the other criteria listed. 
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This is in accordance with Armed Services Procurement Regulation 
(ASPR) 3-805.2, which states that the award of a cost-reimbursement 
type contract should be based primarily on a determination as to 
which contractor can perform the contract in a manner most ad- 
vantageous to the Government, and not on the basis of lowest proposed 
cost or fee. See 50 Camp. Gen. 16 (1970) ; 50 éd. 390 (1970). The Air 
Force has advised us that the SSEB recommendation that negotiations 
be conducted only with the three highest rated technical proposals was 
not adopted and that “the contracting officer * * * determined that 
proposals submitted by the seven highest technically ranked firms 
more clearly established a competitive range * * *.” The Air Force 
further states: 

In determining the competitive range, the SSA [contracting officer] in counsel 
with the SAC Procurement staff gave appropriate consideration to the elements 
of fixed, semi-fixed and proposed (estimated) cost items of all proposals. * * * 
Additionally, the SSA concluded that negotiations with those companies submit- 
ting technical proposals inferior to the selected seven companies would not result 
in a more favorable contract than could be negotiated with one of the seven 


companies determined to be within a competitive range, price and other factors 
considered. 


Our review also indicates that three of the seven firms selected for 
negotiations, including Tumpane, submitted initial price proposals 
that were lower than yours. Although you claim that phase-in costs 
(which you estimate at $679,950 as opposed to the contracting officer’s 


estimate of $176,550) should have been considered if award to another 
firm was contemplated, we do not believe that either the RFP or gen- 
eral principles of Federal procurement law required such considera- 
tion for determining the competitive range in view of your relatively 
low technical score. Accordingly, it does not appear that the establish- 
ment of the competitive range was improper with respect to your 
arguments concerning cost considerations. 

In addition, however, you claim that the method used to decide 
which firms were within the competitive range was “arbitrary and 
without merit” and caused 13 firms to be “summarily eliminated.” You 
claim that such elimination was contrary to our decision B-174208, 
April 6, 1972, in which we quoted from 50 Comp. Gen. 670 (1971) the 
statement that “A proposal is to be considered within a competitive 
range unless it is so high in cost or so inferior technically that the pos- 
sibility of meaningful negotiation is precluded.” You point out that as 
the incumbent contractor you were well aware of the requirements to 
be met and that any questionable areas of your proposal could have 
been easily clarified during meaningful negotiations. We do not agree 
with these contentions. We have recognized that the use of a point rat- 
ing system in evaluating pertinent factors is an appropriate method 
for determining which proposals are within a competitive range. 47 


522-985 O - 74 - 48 
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Comp. Gen. 252 (1967); B-174589, March 28, 1972; B-176077(1), 
January 26, 1973. While we have objected to the use of a predeter- 
mined score for selecting offers within a competitive range as being 
contrary to the flexibility inherent in negotiated procurements, 50 
Comp. Gen. 59 (1970), we have stated that the competitive range 
must be decided on the basis of the actual array of scores achieved. 
B-171857 (2), May 24, 1971. Thus, when several offers are received in 
response to a solicitation, it is for the contracting officer to determine 
the relative desirability and technical adequacy of the proposals re- 
ceived, and we will not question that determination in the absence of 
a clear showing that the determination was arbitrary. 48 Comp. Gen. 
314 (1968) ; 51 zd. 621 (1972). The quoted language from 50 Comp. 
Gen. 670, supra, stems from situations in which all but one or two 
offerors were eliminated from the competitive range for technical 
reasons notwithstanding the frequently higher prices of the remain- 
ing offeror(s). See 50 Comp. Gen. 670; 47 id. 252 (1967) ; 45 id. 417 
(1966). It does not require enlarging the competitive range to include 
proposals which are relatively inferior so as to be unacceptable when 
there is adequate competition both with respect to price and technical 
considerations. See 49 Comp. Gen. 309 (1969). Therefore, although 
you were the incumbent contractor, your relatively low rating on the 
technical evaluation, with a numerical score more than six points lower 
than the lowest rated proposal found to be in the competitive range, 
provided a reasonable basis for the rejection of your proposal. 
B-171857, supra. 

There remains for consideration, however, your claim that the eval- 
uation itself was tainted by the allegedly biased attitude of the con- 
tracting officer. As indicated above, the contracting officer apparently 
did not have a very high opinion of AVCO’s prior performance at 
Glasgow. The Air Force states that the contracting officer was entitled 
to his opinion, but maintains that his “knowledge of AVCO’s past 
performance or the quality of such performance on the then current 
contract was not considered by or communicated to the SSEB.” In- 
stead, the Air Force claims that evaluation of past performance and 
prior experience was based on “the facts and information represented 
by the proposer’s proposal (e.g., testimonial letters of performance) ,” 
and that the SSEB did not investigate or obtain information regard- 
ing past performance from any other source. We note, however, that 
included among the “considerations” used by the SSEB in evaluating 
proposals were the following questions, listed under “Record of Past 
Performance :” 


(1) Has the offeror held previous cost type contracts with the agency or other 
Government establishments? 
(2) Were schedule commitments generally met? 
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(3) Did the contractor solve his own technical problems, or did he rely heavily 
upon the technical staff of the agency? 

(4) Was there an unusually high number of contractual problems which might 
be attributed to inflexibility, naivete, or lack of cooperation on the part of the 
contractor? 


(5) If there were significant cost over-runs, were they due to an incompetently 
low nt cost estimate, or to valid problems which could not have been antici- 
1 Den the proposer have an acceptable business and financial rating by Dunn 
and Bradstreet? 

The information upon which answers to these questions could be based 
was not required by the RFP to be included with proposals and in fact 
was not included in AVCO’s proposal. Nevertheless, offerors, includ- 
ing AVCO, were evaluated on the basis of these “considerations.” Such 
an evaluation clearly required either personal knowledge of AVCO’s 
prior performance or documentation regarding it distinct from the 
proposal itself. We are advised that the SSEB consisted of the Glas- 
gow Air Force Base Commander and personnel from Strategic Air 
Command deputates. While this record does not establish that the 
views of the contracting officer, who is stationed at Glasgow Air Force 
Base and thus is subordinate to the Base Commander, were related to 
or considered by the SSEB, it does suggest that the evaluation was at 
least partially based on information external to the proposals, despite 
the Air Force assertions to the contrary. 

Although we do not accept the Air Force position with respect to 
how the evaluation of past performance or prior experience was ac- 
complished, we are unable to conclude that the evaluation process was 
substantially prejudicial to you or that the elimination of your pro- 
posal was the result of bad faith on the part of the contracting officer 
or other Air Force personnel. We note that past performance counted 
for a relatively minor percentage of the total evaluation points 
awarded, and it appears that your proposal was not in the competitive 
range because of relatively low scores received in other areas of the 
evaluation. In this respect, the Air Force states that “A VCO’s pro- 
posal lacked the degree of excellence to qualify as one of the com- 
panies within the competitive range for this procurement,” and as 
noted above, the SSEB believed your proposal was weak in the im- 
portant areas of management and organization. The record provides 
no basis for our taking exception to that statement. Accordingly, we 
must conclude that rejection of your proposal and the subsequent 
award to Tumpane were not illegal or improper. 

In your letter of July 10, 1972, you question the award to Tumpane 
of a contract that deviated from the Government’s staffing plan in- 
cluded as Appendix D to the RFP. That plan, which indicated “esti- 
mated personnel requirements” of 416, was “established as the ‘level of 
effort’ required for the performance of the proposed contract” by par- 
agraph 3a(b) of section D of the RFP. The Air Force reports that 
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initial proposals were to be prepared on that basis, but that it was 
anticipated that the staffing levels were subject to change during con- 
tract negotiations. The fact that such a change was negotiated with 
Tumpane has no bearing on the original evaluation and determination 
of what proposals were in the competitive range. ‘ 

You also question why the Air Force made award while your pro- 
test was pending, especially in view of your offer to continue provid- 
ing operation and maintenance services beyond the June 30, 1972, 
expiration date of your contract for zero fee. ASPR 2-407.8(b) (3) 
provides that an award will not be made during the pendency of a 
protest unless the contracting officer determines that the items to be 
provided are urgently required, or that delivery or performance will 
be unduly delayed by failure to make award promptly, or that a 
prompt award will otherwise be advantageous to the Government. The 
Air Force has advised us that award had to be made without further 
delay to meet the planned starting date of the new contract, which 
called for an increased scope of operations and maintenance work, 
including the support of mission aircraft, and that a “prolonged con- 
tractor transition period would have increased the risk of encountering 
labor problems * * *.” Notice of intent to award was furnished our 
Office on June 13, 1972, pursuant to ASPR 2-407.8(b) (2), and award 
was made on that date. Our Office cannot object to the award under 
these circumstances. 49 Comp. Gen. 369 (1969). 

For the foregoing reasons, your protest is hereby denied. 


[ B-177284 J 


Bids—Two-Step Procurement—Technical Proposals—Late Re- 
ceipt 


Where a literal application of the late receipt provisions in a Request for Tech- 
nical Proposals would preclude consideration of late proposals, reliance by the 
General Services Administration on the decisions of the Comptroller General of 
the United States holding that acceptance of late proposals or amendments may 
be considered under step one of a two-step procurement issued pursuant to sub- 
part 1-2.5 of the Federal Procurement Regulations was proper and consistent 
with the philosophy that the first step of a two-step procurement is intended to 
be a more flexible process than the more formal second step in order to maximize 
competition and, furthermore, a limitation on the time for submitting proposals 
is primarily for the Government’s benefit. However, future solicitations should 
advise offerors that proposals under step one will be treated in strict accordance 
with the terms of the solicitation, and of the consequences of failing to submit 
timely proposals. Modifies 51 C.G. 372, 45 C.G. 24, B-160824, dated Feb. 16, 1967 
and April 5, 1967. 


Bids—Two-Step Procurement—Addenda Acknowledgment 


Under a two-step procurement, the failure of offerors to acknowledge receipt of 
amendments to the first step of the solicitation as provided in the Request for 
Technical Proposals does not require rejection of their proposals since any defects 
in the acknowledgment of amendments in the first step of a two-step procurement 
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may be waived by the Government to maximize competition, which is the funda- 
mental purpose of the two-step procedure. Moreover, unlike procedure under a 
formally advertised procurement, consideration of an offer that failed to acknowl- 
edge an amendment to the first step would not be prejudicial to other offerors in 
view of the fact there is no public opening of proposals or submission of prices, 
and as a result no binding contract arises from the acceptance and evaluation 
of a technical proposal. Furthermore, the purpose of amendments is conformity 
to the substantive content of an amendment and not conformity with the ac- 
knowledgment requirement. 


To McNutt, Dudley, Easterwood & Losch, April 19, 1973: 


Further reference is made to your telegram of October 18, 1972, and 
subsequent correspondence, on behalf of the Donovan Construction 
Company and Incorporated Systems Company, protesting the con- 
sideration by the General Services Administration of certain proposals 
submitted in response to a request for technical proposals (RFTP). 
The RFTP was issued under two-step formal advertising procedures 
pursuant to the authority of subpart 1-2.5 of the Federal Procure- 
ment Regulations. 

Step one of the solicitation, as amended, required that unpriced 
technical proposals be submitted by 3:00 p.m., October 6, 1972. Seven 
proposals were timely received. Two proposals, those of CRS/CM 
of Houston, Texas, and MNMT Associates, Incorporated, of Chicago, 
Illinois, were received late. The record indicates that at 1:35 p.m., 
on October 6, a representative of CRS/CM informed the contracting 
officer by telephone that CRS/CM’s proposal had been put on an 
Eastern Airlines plane at Houston on October 5, but that the pro- 
posal had been lost by the airline. CRS/CM then hand-carried an- 
other copy of the proposal to Washington, D.C., where it was received 
by the GSA at 10:17 p.m., October 6. 

The proposal of MNMT Associates, Incorporated, was not received 
by the GSA until October 10. The insured mail receipts from the Post 
Office indicate that the proposal was not mailed until 2:40 p.m., Octo- 
ber 6, only 20 minutes prior to the deadline for submitting proposals. 

The RFTP provides in regard to late technical proposals: 

(a) Proposals received at the issuing office designated above after the close 
of business on the date set for receipt thereof (or after the time set for receipt, 
if a particular time is specified) will not be considered unless: (1) they are 
received before the invitation for Bids in Step Two is issued; and either (2) 
they are sent by registered mail, or by certified mail for which an official, dated 
post office stamp (postmark) on the original Receipt for Certified Mail has been 
obtained, and it is determined by the Government that the late receipt was due 
solely to delay in the mails for which the Offeror was not responsible; or (3) 
if submitted by mail, it is determined by the Government that the late receipt 
was due solely to mishandling by the Government after receipt at the Government 
installation ; provided that timely receipt at such installation is established upon 
examination of an appropriate date or time stamp (if any) of such installation, 
or of other documentary evidence if receipt at such installation (if readily avail- 
able) within the control of such installation or of the post office serving it. 


(b) Offerors using certified mail are cautioned to obtain a Receipt for Certi- 
fied Mail showing a legible, dated postmark and to retain such receipt against 
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the chance that it will be required as evidence that a late proposal was timely 
mailed. 

(c) The time of mailing of late proposals submitted by registered or certified 
mail shall be deemed to be the last minute of ithe date shown in the postmark on 
the registered mail receipt or registered mail wrapper or on the Receipt for 
Certified Mail unless the Offeror furnishes evidence from the Post Office station 
of mailing which establishes an earlier time. In the case of certified mail, the only 
acceptable evidence is as follows: (1) where the Receipt for Certified Mail 
identifies the post office station of mailing, evidence furnished by the Offeror 
which establishes that the business day of that station ended at an earlier time, 
in which case the time of mailing shall be deemed to be the last minute of the 
business day of that station; or (2) an entry in ink on the Receipt for Certified 
Mail showing the time of mailing and the initials of the postal employee receiving 
the item and making the entry, with appropriate written verification of such 
entry from the post office station of mailing, in which case the time of mailing 
shall be the time shown in the entry. If the postmark on the original Receipt for 
Certified Mail does not show a date, the offer shall not be considered. 


Applying the above provisions to the facts of the subject case, it is 
evident that a literal interpretation of the RFTP would necessitate 
rejection of the proposals of CRS/CM and MNMT Associates, In- 
corporated, as untimely. The administrative report states on page 3: 

* * * neither [late proposal] met the second condition to be eligible despite 
late receipt. Neither had been sent by registered or certified mail and one had 


not been mailed until twenty minutes prior to the specified time for submission so 
that late delivery was obviously not due to delay in the mails. 


However, the fundamental purpose of two-step procurement pro- 
cedures is set forth in subpart 1-2.5 of the Federal Procurement Reg- 


ulations which provides in pertinent part that : 


§ 1-2.501 General. 

(a) Two-step formal advertising is a method of procurement designed to pro- 

mote the maximum competition practicable when available specifications are not 
sufficiently definite to permit a formally advertised procurement in accordance 
with Subparts 1-2.2, 1-2.3, and 1-2.4. It is a flexible procedure and is especially 
useful, in procurement of complex and technical items, to prevent the elimina- 
tion of potentially qualified producers from the competitive base. 
Under this provision, although the second step is conducted in accord- 
ance with the strict rules of a formal advertising procedure, the first 
step is intended to be a more flexible process whereby the goal of maxi- 
mized competition will be accomplished. “Thus, we have held that 
under certain circumstances during the first step, the request of and 
acceptance by the contracting officer of a new or amended technical 
proposal from a proposer after the expiration of the date for submis- 
sion of proposals * * * was proper and consistent with the philosophy 
of the two-step procurement procedures.” 51 Comp. Gen. 372, 377 
(1971). See also 45 Comp. Gen. 24 (1965) and B-160324, April 5 and 
February 16, 1967. As we stated in the latter case, “The purpose of 
placing a limitation on the time for submitting proposals is primarily 
for the Government’s benefit.” 

In your letter of December 11, 1972, you assert that the GSA 
Administrative Report’s reliance on B-165898, February 10, 1969, as 
authority for this position that the time limitation in the present 
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RFTP need not be strictly enforced, is misplaced. It is your conten- 
tion that “the RFTP therein did not contain the strict language found 
in the instant RFTP which states that ‘Proposals received * * * 
after the time set for receipt * * * will not be considered. * * *” 
In that case, the contracting agency proposed to reject a proposal 
under step one as late but we concluded that the late bid regulations 
need not be followed to the letter on the first step of a two-step pro- 
curement. In our opinion, GSA’s reliance on our prior decisions as 
authority for the proposition that the time limitation need not be 
strictly enforced under step one was reasonable. Therefore, we cannot 
object to the General Services Administration’s consideration of the 
late proposals of CRS/CM and MNMT Associates. 

However, we also believe that step one solicitations should appro- 
priately advise offerors of the consequences of failing to submit timely 
proposals. While we have consistently sustained agency determinations 
to consider late proposals under step one proceedings for the reasons 
stated above, we believe such administrative actions should be consist- 
ent with the provisions of the solicitation. Therefore, we are advising 
the General Services Administration by letter of today, copy enclosed, 
that late technical proposal clauses used in future step one solicitations 
should appropriately advise offerors of the rules to be applied with 
respect to such proposals. Further, we are advising the Administrator 
that in our view late proposals under step one should be treated in 
strict accordance with the terms of the solicitations, and that any 
decisions of our Office to the contrary are hereby modified accordingly. 

You also object to the consideration of certain proposals because of 
the failure of the offerors involved to acknowledge receipt of certain 
amendments as required by the RFTP. The RFTP provides in this 
regard that the “Prospective Offerors are required to acknowledge 
receipt of all amendments to this Request for Technical Proposals, 
giving the number and date of each.” The record indicates that the 
protesting firm and Clapp & Holmes fully complied with this require- 
ment. Two other firms (L Group and MNMT) acknowledged receipt 
of the amendments, but after the time for submission of proposals. 
Inter Built Systems Company’s proposal included the statement 
“Amendments to Items 1 thru 8 respectively, prebid dated and ac- 
knowledged.” Owens-Corning Corporation advised, after submission 
of its proposal that “Eight Addendum * * * have been received and 
all changes have been made as directed.” Total Integrated Systems, 
Incorporated, after the deadline for submission of technical proposals, 
advised that “We acknowledge receipt of all amendments through 
Amendment 8 issued on the above project.” CRS/CM’s late proposal 
acknowledged that “The Proposal was prepared in response to * * * 
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Volumes 1 and 2 and subsequent amendments.” Finally, Consultant 
Networks, Incorporated, stated in a letter of October 25 that “We 
acknowledge receipt of all amendments.” 

It is our view that any defects in the acknowledgment of amend- 
ments in the first step of a two-step procurement may be waived by 
the Government in an attempt to achieve the maximum competition 
which is the fundamental purpose of the two-step advertising pro- 
cedure. The reasoning which requires the rejection of a bid for failure 
to acknowledge an amendment in a formally advertised procurement 
is not applicable here. To consider a bid in that situation “is prejudicial 
to other bidders and leaves an option to the nonacknowledging bidder 
to decide after bid opening whether to make himself eligible for 
award by producing evidence to show that he considered the un- 
acknowledged amendment or to avoid the award by remaining silent.” 
B-165150, September 16, 1968. However, in the first step of two-step 
forma] advertising, the legal implications are entirely different. There 
is no public opening of bids, prices are not submitted, and no binding 
contract arises from the acceptance and evaluation of a technical 
proposal. 

It should be noted that the RFTP does not state that failure to con- 
form with this requirement will render the technical proposal ineligible 
for consideration. What is desired, as the GSA report states, is “con- 
formity to the substantive content of the amendments, rather than 
conformity with a requirement to acknowledge their receipt * * * 
And evaluation of the technical proposals will disclose conformity or 
nonconformity to the performance requirements expressed in the 
amendments.” Since we fail to find any prejudice which would result 
from consideration of the proposals of the offerors who failed to ac- 
knowledge amendments properly, we have no objection to considera- 
tion of those proposals. 

For the reasons set forth above, we must sustain the administrative 
conclusion to evaluate all of the proposals submitted to determine their 
acceptability for participation in the second stage of the two-step 
formally advertised procurement. 


[ B-177909 J 


Subsistence—Per Diem—Rates—Lodging Costs—Application of 
“Lodgings-Plus” System 


In the application of the “lodgings-plus” provision of section 6.3¢c of the Stand- 
ardized Government Travel Regulations to determine the average daily lodging 
costs for the purpose of establishing per diem rates for civilian employees of the 
Department of Defense assigned to prolonged temporary duty at locations where 
hotel and motel accommodations are limited and employees rent living quarters 
at or near the temporary duty station, there is for inclusion the expenses that 
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are ordinarily included in the price of a hotel or motel room, such as rent of an 
apartment, house or trailer, furnished or unfurnished; rental of furniture, in- 
cluding stoves, refrigerators, television sets, and vacuum cleaners ; utilities, maid 
and cleaning charges; telephone and other user fees, but not the expenses in- 
curred for tips, housekeeping items, and telephone installation. Furthermore, sec- 
tion 6.3c permits the establishment of a specific per diem rate when the use of the 
lodgings-plus system is not appropriate. 


To the Secretary of the Navy, April 19, 1973: 


This refers to letter of January 8, 1973, from Mr. James E. Johnson, 
Assistant Secretary of the Navy, Manpower and Reserve Affairs, for- 
warded here by the Per Diem, Travel and Transportation Allowance 
Committee on January 18, 1973, PDTATAC Control No. 73-1, for an 
advance decision as to the propriety of including the cost of various 
items in determining the average daily lodging costs in prescribing the 
per diem rate of a civilian employee of the Department of Defense on 
temporary duty. 

It is stated that many civilian employees of the Department of De- 
fense, due to the nature of the duty to be performed, are frequently 
assigned to prolonged temporary duty at locations where accommoda- 
tions at hotels or motels are extremely limited. This requires that em- 
ployees secure living quarters by renting furnished and unfurnished 
apartments, houses or trailers at or near the temporary duty station. 
A decision is requested whether the following items may properly be 
included as lodging costs from which an average cost of lodging may 
be derived for the purpose of determining the payable per diem rate: 


a. rent of an apartment, house or trailer, furnished or unfurnished ; 

b. rental charges for furniture such as stoves, refrigerators, chairs, tables, 
beds, sofas, televisions, and vacuum cleaners ; 

ce. purchase costs of housekeeping necessities such as bedding, towels, wash 
cloths, cleaning supplies, dishwares, utensils, pots and pans, curtains, and throw 
rugs; 

d. payment of utilities including electricity, natural gas, water, fuel oil, and 
sewer charges ; 

e. payment of special user fees such as cable TV charges and plug in charges 
for automobile head bolt heaters ; 

f. payment of maid fees and cleaning charges ; 

g. payment of telephone installations and user fees ; 

h. tips paid to maids and personnel providing services. 


The question submitted concerns the application of the “lodgings- 
plus” provision of subsection 6.3c of the Standardized Government 
Travel Regulations (SGTR) which provides as follows: 


c. When lodgings are required. For travel in the continental United States 
when lodging away from the official station is required agencies shall fix per 
diem for employees partly on the basis of the average amount the traveler pays 
for lodgings. To such amount, i.e., the average of amounts paid for lodging while 
traveling on official business during the period covered by the voucher, shall be 
added a suitable allowance for meals and miscellaneous expenses. The resulting 
amount rounded to the next whole dollar, if the result is not in excess of the 
maximum per diem, will be the per diem rate to be applied to the traveler’s re- 
imbursement in accordance with the applicable provisions of this section. If such 
result is more than the maximum per diem allowable such maximum will be 
the per diem allowed. No minimum allowance will be authorized for lodging 
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since those allowances are based on actual lodging expenses. * * * An agency 
may determine that the lodgings-plus system as prescribed herein is not appro- 
priate in given circumstances as when quarters or meals, or both, are provided 
at no cost or at a nominal cost by the Government or when for some other reason 
the subsistence costs which will be incurred by the employee may be accurately 
estimated in advance. In such cases a specific per diem rate may be established 
and reductions made in accordance with this section provided the exception from 
the lodgings-plus method is authorized in writing by an appropriate official of the 
agency involved. 


Section 5701 of Title 5 of the U.S. Code defines “per diem allow- 
ance” as “a daily flat rate payment instead of actual expenses for sub- 
sistence * * *” and subsistence is defined as “lodging, meals, and 
other necessary expenses for the personal sustenance and comfort of 
the traveler.” 

The term lodging as used in the statute and regulations refers to a 
temporary place of abode used by an employee at a temporary duty 
station away from his headquarters, and the cost of lodging in the 
usual situation relates to the cost of a hotel or motel room plus sales 
tax, if any. It does not include tips. Those items of expense listed in 
the Assistant Secretary’s letter which are for accommodations or serv- 
ices ordinarily included in the price of a hotel or motel room may be 
used in the computation of lodging costs. We do not, however, con- 
sider the cost of installation of a telephone or the costs incident to 
purchase of housekeeping items as proper for inclusion. In summary, 
items a, b, d, f, and telephone use fees in g, are viewed as proper for 
consideration as a lodging cost. With regard to item e, if such facili- 
ties in the area concerned are ordinarily included in the price of a 
room, the costs thereof may likewise be considered as a lodging cost. 
Item h, tips paid to maids and personnel providing services, is not a 
cost ordinarily included in the cost of hotel or motel room and accord- 
ingly may not be viewed as a lodging cost for the purposes of the 
regulation. 

We believe, in view of the circumstances explained in the letter, 
namely, prolonged periods of temporary duty where employees se- 
cure accommodations in apartments, houses or trailers, all of which 
presumably have housekeeping facilities, that administrative consid- 
eration should be given to that part of section 6.3¢c of SGTR which 
provides that a specific per diem rate may be established when an 
agency determines that the lodgings-plus system is not appropriate in 
given circumstances. 


[ B-176901 J 


Contracts—Requirements—Guarantees—“No Guarantee” Effect 


A contract awarded under a Federal Supply Service invitation for bids which 
solicited in the Scope of Contract provision the “normal supply requirements” 
for electronic data processing tapes, and which included in the Estimated Sales 
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provision the clause “no guarantee is given that any quantities will be pur- 
chased” is not an invalid contract or a contract that is unenforceable for lack 
of mutuality, for under the rule of contract construction, the intent and meaning 
of a contract is not determined from an isolated section or provision but from 
the entire contract, and the “no guarantee” clause appearing in the Estimated 
Sales provision rather than the Scope of Contract provision containing the 
requirements language is indicative the clause refers to the schedule of previous 
purchases, or to estimates reflected in the Estimated Sales provision, and not 
to the purchase obligations of the Government under the contract. 


Contracts—Requirements—Estimated Amount Basis—Alternative 


Bidding Basis 


The Federal Supply System in the procurement of the Government’s require- 
ments for electronic data processing tapes finding it unfeasible to contact the 
many using agencies to obtain estimates of future requirements in order to 
provide a basis for bidding as required by section 1-3.409(b) (1) of the Federal 
Procurement Regulations (FPR), properly listed past sales in the solicitation 
as a reasonable alternative, and the fact that the prior purchase figures if up- 
dated would have reflected a significant increase is no basis to conclude bidders 
were misled or that the invitation for bids was defective, nor is there a basis 
to object to the solicitation for failing to include a maximum limit on the con- 
tractor’s total obligation since FPR 1-3.409(b), which is stated in permissive 
language, imposes no mandatory direction to specify maximum and minimum 
quantity limitations when not feasible to do so. 


To Sellers, Conner & Cuneo, April 20, 1973: 


We refer to your letter dated September 1, 1972, and subsequent 
correspondence, written on behalf of Wabash Tape Corporation 
(WTC), in which you protest the award of any contract under solici- 
tation No. FPNHM-R-28954-A-9-1-72, issued by the Federal Supply 


Service, General Services Administration. The solicitation was issued 
on August 1, 1972, and requested bids for furnishing electronic data 
processing tape (herein called “tape”), to cover the normal supply 
requirements of using agencies for an annual period commencing 
March 1, 1973, and terminating February 28, 1974. Pursuant to a 
determination of urgency made by GSA on February 22, 1973, a con- 
tract was awarded despite the pending protest. WTC did not submit 
a bid on the subject solicitation. 

In your correspondence, you assert a number of bases for the pro- 
test, which include the following: 


I, * * * any contract awarded under subject IFB would be unenforceable due 
to lack of mutuality. 


II. * * * GSA estimates contained in subject IFB were misrepresented by 
GSA. 


III. * * * TVTC’s status as a prospective bidder on subject IFB has been 
prejudiced by Government actions on WTC’s current GSA contract and all bid- 
ders have been prejudiced by the defective IFB. 

In consideration of this protest, the following two provisions of the 
IFB, under Special Provisions and Schedule, respectively, are par- 
ticularly relevant: 

I. SCOPE OF CONTRACT: 


(a) This invitation provides for the normal supply requirements of all Federal 
agencies (except the Senate, the House of Representatives, the Architect of the 
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Capitol and any activities under his direction and the U.S. Postal Service), 
including wholly-owned Government corporations, and the Government of the 
District of Columbia, for delivery within the 49 States (excludes Alaska) and 
Washington, DC of Size II tape; and for delivery within the 48 contiguous 
States (excludes Alaska and Hawaii) and Washington, DC of Sizes I, III, IV 
and V tapes, and resultant contracts will be used as primary sources for the 
articles or services listed herein. Articles or services will be ordered from time to 
time in such quantities as may be needed to fill any requirement determined in 
accordance with currently applicable procurement and supply procedures. As it 
is impossible to determine the precise quantities of different kinds of articles 
and services described in the invitation that will be needed during the contract 
term, each contractor whose offer is accepted will be obligated to delwer all 
articles and services of the kinds contracted for that may be ordered during the 
contract term, EXCEPT: [Italic supplied. ] 


s * * * 2 * * 

ESTIMATED SALES.—The figures in the first column show previous pur- 
chases for the period March 1, 1971 through February 28, 1972, as reported by 
the previous contractors, or estimates of anticipated volume where the item is 
new or its coverage of primary users has been extended. No guarantee is given 
that any quantities will be purchased. The absence of such a figure indicates 
that neither reports of previous purchases nor estimates of requirements are 
available. 

Although GSA has discussed in its report several types of contract- 
ual arrangements to demonstrate that the procurement arrangement 
called for in the IFB is valid regardless of its characterization as to 
type, we believe that there is no doubt that the arrangement con- 
templated was that of a requirements contract. It is beyond question 
that “requirements” type contracts are valid contracts. See Brawley v. 
United States, 96 U.S. 168 (1877) ; 837 Comp. Gen. 688 (1958). Such 
contracts are valid under the theory that where one party agrees to 
let another party fill its actual requirements during a certain period, 
and the second party agrees to fill such requirements, these promises 
constitute a valid consideration. See B-158239, March 11, 1966; 1A 
Corbin on Contracts 156; Williston on Contracts, Third Edition, Sec- 
tion 104A. It is your contention, however, that any contract awarded 
under the IFB would be unenforceable for lack of mutuality because 
the IFB contains the clause, “Vo Guarantee is given that any quanti- 
ties will be purchased.” 

You argue, citing Willard, Sutherland and Company v. United 
States, 262 U.S. 489 (1923), that inclusion of the “no guarantee” clause 
negates any obligation by the Government to purchase any definite 
amounts of tape, thus rendering the contract unenforceable. You state 
that use of the “no guarantee” language creates an anomaly in that, 
“on the one hand, it would appear that a valid and enforceable require- 
ments type contract exists; and on the other hand, this intent is negated 
by express language which states that nothing may be purchased.” 
In support of this proposition, you also rely on Updike, Trustee v. 
United States, 69 Ct. Cl. 394 (1930). The contract involved in that 
case provided that the contractor shall furnish coal “as may be ordered” 
and “purchase of a definite quantity is not guaranteed.” You point 
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out that in Updike, the court determined that a contract which in- 
cluded the words “purchase of a definite quantity is not guaranteed” 
was unenforceable for lack of mutuality. You point out that with 
reference to the “no guarantee” language the court stated : 


If this statement means what is says, we are unable to see how the Government 
was bound to take any definite quantity, since it was distinctly understood that 
the purchase thereof was not guaranteed. 


Id. at 405. The court reasoned that some meaning had to be given to 
the “no guarantee” clause, and that it had no place in the contract 
unless it was there solely for “the purpose of making it clear that the 
Government did not agree to take any definite amount.” Therefore, 
the court held that the contract was unenforceable. 

You maintain that the same reasoning applies with respect to the 
language in the subject IFB. You state that “The ‘no guarantee’ 
language must be given some meaning and the only purpose for which 
it was included in the contract was to make it clear that the Govern- 
ment does not agree, in the language of the Updike case, ‘to take any 
definite amount.’” You therefore urge that any contract awarded 
under the terms of the instant IFB would be unenforceable for lack 
of mutuality. 

While, of course, we do not question the validity of the reasoning 
applied by the court in reaching its decision in the Updike case, we do 
not believe that reasoning is applicable to the situation here. It is a 
rule of contract construction that the intent and meaning of a con- 
tract are not to be determined by the consideration of an isolated sec- 
tion or provision thereof, but that the contract is to be considered in its 
entirety and each provision is to be construed in its relation to other 
provisions and in light of the general purpose intended to be accom- 
plished by the contracting parties. 46 Comp. Gen. 418 (1966). 

Under the “Scope of Contract” provision of the subject IFB, it 
is stated that the “invitation provides for the normal supply require- 
ments of all Federal agencies” (with certain exceptions not here 
pertinent) and the “resultant contracts will be used as primary 
sources” for the tapes listed therein. In addition, it is provided that the 
tapes “will be ordered from time to time in such quantities as may be 
needed to fill any requirement determined in accordance with cur- 
rently applicable procurement and supply procedures.” In this con- 
nection, section 101-26.401 of the Federal Property Management 
Regulations (FPMR) provides that “All executive agencies shall 
procure needed articles and services from Federal Supply Schedule 
contracts in accordance with the provisions of the appropriate Fed- 
eral Supply Schedule” and FPMR 101-26.401-1 provides that “Fed- 
eral Supply Schedules are mandatory to the extent specified in each 
schedule.” The applicable FSS, FSC Group 74, Part XI, Electronic 
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Data Processing Tape, contains language identical to that contained 
in the “Scope of Contract” provision of the subject IFB. Therefore, 
as the court said in Harvey Ward Locke v. United States, 151 Ct. Cl. 
262, 266 (1960), another leading case on requirement type contracts, 
mutuality is not lacking where there is the “reasonable expectation by 
both parties that there will be requirements on which the bargain is 
grounded.” Also, see United States v. Purcell Envelope Co., 249 U.S. 
313 (1919), where it was held that the contractor’s expectation of 
business was substantial and in effect this was the contract considera- 
tion; and the Locke case, supra, wherein the court noted that the con- 
tractor’s chance of obtaining awards of some of the Government’s 
requirements “by being in the schedule * * * had value in a business 
sense.” 

When the “no guarantee” clause is viewed in light of the foregoing 
and in the context in which it is used in the subject TFB, we do not be- 
lieve it may reasonably be construed as negating an otherwise enforce- 
able requirements contract. In this connection, it is significant that it 
does not appear in the “Scope of Contract” provisions, but in the 
“Estimated Sales” provision. Viewed in the context of that provision, 
we believe it is clear that the “quantities” to which “no guarantee” 
refers are those in the preceding sentence, that is, the figures in the 
first column of the schedule showing previous purchases as reported 
by contractors, and estimates where those figures are not available. 

You next contend that the subject IFB contained misrepresentations 
of estimates of tapes. You state that GSA did not make a bona fide 
attempt to determine what its actual needs would be under the subject 
procurement, even though it knew that the estimates on the prior pro- 
curement were unrealistic and misleading in light of actual purchas- 
ing history. 

In this regard, you point out that WTC informed GSA more than 
two months prior to the release of the subject IFB that extraordinary 
purchases were being made under its present contract. You state that 
despite GSA’s knowledge of the actual needs of using agencies, the 
estimates contained in the IFB were not revised and remained es- 
sentially the same as those used in connection with the previous year’s 
procurement. You therefore contend that GSA failed to use the best 
available information as to its needs and that the estimates used were 
inaccurate. You maintain that these actions are contrary to decisions 
of this Office such as B-173356, September 27, 1971, wherein we stated 
that “* * * a showing of good faith required that a determination 
of estimated requirements be based on the best information available 
at the time the estimates are formulated.” 

It is GSA’s position that the invitation does not purport to set 
forth any representation, or even any definitive estimate of what 
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future needs may be. Rather, GSA asserts that the invitation merely 
set forth informational data on past experience. It is reported that 
this method is used because it is not administratively feasible to con- 
tact all the using agencies to obtain estimates on forecasts of quantities 
of tape items to be purchased. It is further reported that the data of 
past sales contained in the IFB are compiled by contracting officials 
from monthly reports submitted by a contractor who held the im- 
mediate prior contract for an item in question, and merely reflects 
an annual record of prior sales as reported by that contractor. Thus, 
GSA declares that the figures which are characterized by you as “es- 
timates” are, in fact, actual sales for a stated period and not estimates 
of future needs. 

Our Office has held, with respect to requirement contracts, that 
where the quantities for the various items to be procured are not 
known, the solicitation must provide some basis for bidding, such as 
providing estimated quantities for the various items. See B-161875, 
October 1, 1967. See also FPR 1-3.409(b) (1). It is our view that in 
procurements such as this, where it is not administratively feasible to 
contact the many using agencies to obtain estimates of future require- 
ments, the listing in the solicitation of past sales is a reasonable alter- 
native. While the figures presented in the first column of the subject 
IFB schedule were represented as being purchases for the period 
March 1, 1971, through February 28, 1972, they were obviously in- 
tended to serve as a guide to prospective bidders in determining 
whether to bid and on what basis. Therefore, we believe they should 
be as accurate and current as possible. In this connection, it is GSA’s 
position that while it was aware of the increased orders being placed 
with WTC from March through June 1972, at the time the IFB was 
issued on August 1, 1972, the contractor was approaching a delinquency 
situation and there was a large volume of back orders. Therefore it 
is not clear that the purchase figures for March through June would 
have reflected a significant increase. Although we believe it would 
have been better administrative procedure to have updated the “pur- 
chases” figures to include purchases reported for March through June 
1972, we perceive no basis for concluding that the bidders were misled 
or that the IFB was thereby defective. 

You also claim that because of “excessive ordering” by using agen- 
cies under WTC’s current contract, WTC suffered a severe economic 
blow which prohibited it from considering additional business. There- 
fore, you contend that WTC, through no fault of its own, was pre- 
cluded by the improper acts of the various agencies from competing 
for this contract. 

The question of excessive ordering under WTC’s contract was settled 
by a supplemental agreement (Amendment No. 3) entered into on 
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September 14, 1972, between WTC and GSA. Under this agreement, 
WTC waived “any and all claims it may have against the Government 
arising under the contract as of and including the date of this agree- 
ment.” In our opinion this agreement resolves WTC’s claim of excessive 
ordering. 

You further maintain that the IFB violated that portion of FPR 
1-3.409(b), which provides in relevant part that “the contract shall 
state, where feasible, the maximum limit of the contractor’s obligation 
to deliver and in such event, shall also contain appropriate provision 
limiting the Government’s obligation to order.” You submit that GSA 
had no justification for refusing to include a maximum limit of the 
contractor’s total obligation under the contract. You therefore assert 
that the IFB should have contained such a limitation and was defec- 
tive since it failed to do so. 

GSA reports that since the invitation in question provided for the 
normal requirements of using agencies and GSA had no means of 
controlling the issuance of orders by those agencies, it was not feasible 
to set forth in the invitation a maximum quantity limitation for a 
stated period (monthly or annual). 

Our Office held in B-170814, January 4, 1971, that the relevant 
portion of FPR 1-3.409(b), above, is stated in permissive language 
which does not impose a mandatory direction to the procurement activ- 
ity to specify maximum and minimum quantity limitations when the 
imposition of such limitation is not feasible. In the circumstances of 
this case, we find no basis to object to the solicitation for failing to 
include a maximum limit of the contractor’s total obligation. How- 
ever, the subject IFB does include maximum order limitation and con- 
solidation of requirements provisions. 

You also contend that known definite quantity requirements for the 
tape exist and should be purchased under separate definite quantity 
contracts rather than under the subject arrangement. However, GSA 
denies the contention and you have vresented no evidence to support it. 

In view of the foregoing, we find no legal basis for disturbing the 
award. Accordingly, your protest is denied. 


[ B-176985 J 


Contracts—Negotiation—Evaluation Factors—Point Rating— 
Advantage to Government 


The award of a cost-plus-incentive fee contract for Radio Receiving Systems to 
the low offeror whose proposal numerically scored on the seven technical criteria 
points established and evaluated as to Past Performance/Management and cost 
considerations offered the greatest value to the Government was a proper exer- 
cise of administrative discretion in view of the fact a Source Selection Review 
Board, pursuant to Army Procurement Procedure 1-408.52, concluded the tech- 
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nical proposal of the complainant was not technically significantly superior, and 
since both offerors were rated acceptable as to Past Performance/Management 
and cost considerations. Furthermore, the technical differences between the two 
proposals did not warrant the incurrence of additional costs where the realism 
of estimated costs was administratively assessed and price was considered an 
evaluation factor as evidenced in the handling of the use of Government property. 
Records—Access to Government Records by Public—Administra- 
tive Documents Submitted to the General Accounting Office 

The administrative documents considered in a protest to a contract award that 
consisted of internal Government communications containing staff advice and 
evaluations of contractors’ proposals by Government personnel will not be re- 
leased by the United States General Accounting Office since the documents are 
not subject to release in accordance with the exemptions in paragraph 10e of 
Army Regulations 345-20. 


To Fried, Frank, Harris, Shriver & Kampelman, April 20, 1973: 


We refer to your letter dated December 18, 1972, and prior corre- 
spondence, concerning your protest on behalf-of Sanders Associates, 
Incorporated, against the award of a cost-plus-incentive fee (CPIF) 
contract to AEL Service Corporation under request for proposals No. 
DAABO7-72-R-0280, issued by the Army Electronics Command, Fort 
Monmouth, New Jersey. 

The RFP was issued on February 29, 1972, for the design, fabri- 
cation, installation, system integration and testing of three each Re- 
ceiving Systems, Radio, AN/USQ-( ), Engineering Development 
Models, Engineer Test/Service Test (ET/ST) type, plus repair parts, 


technical data and ancillary items, including an option for a training 
program. 

Section D of the RFP contained the following statement of the 
criteria for proposal evaluation and their relative importance: 


D1 BASIS FOR AWARD 


Any award to be made will be based on the best over-all proposal with appro- 
priate consideration given to Technical Proposal, Past Performance/Manage- 
ment, and Cost Consideration in that order of importance. 

Of the 3 factors set forth above, Technical Proposal, by far, is the most im- 
portant factor and bears greater weight than the other 2 factors combined. 

Of the last 2 factors, Past Performance/Management bears the greater weight. 


To receive consideration for award, a rating of no less than “acceptable” 
must be achieved in each of the 3 factors. 


In addition to a detailed listing and description of the factors and 
subfactors of the technical proposal criteria, and a description of the 
past performance/management criteria, the RFP provided the follow- 
ing, with respect to cost consideration : 


c. Cost Consideration: 

(1) Cost Proposal: In evaluating the quoter’s proposed cost, the Government’s 
concern is to determine the prospective contractor’s understanding of the project 
and their ability to organize and perform the proposed contract. 

(2) Cost Realism: As part of proposal evaluation and in order to minimize 
potential or built-in cost growth, the Government intends to evaluate the realism 
of quoter’s proposed costs in terms of the quoter’s proposed approach. Proposals 
may be penalized to the degree that the proposed costs are unrealistically low. 


522-985 O - 74 - 49 
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To assist the Government in evaluating this area, quoters are required to furnish 
the following information—a brief but comprehensive statement concerning the 
estimating procedures utilized in preparing this offer to specifically include a 
description of the organization for estimating. 

(3) Rent-Free Use of Government Production and Research Property, ASPR 
13-502 and 13-503: (ASPR 3-501(b) D (vi) ). Any competitive advantage which 
may arise from the rent-free use of Government Production and Research Prop- 
erty shall be eliminated by adding to each offer/quotation for which such use is 
requested an evaluation factor equal to the rent allocable to this contract which 
otherwise would have been charged for such use as computed in accordance 
with ASPR 13-404. 


The solicitation established April 14, 1972, as the closing date for 
receipt of offerors’ proposals. Five timely proposals were received by 
the procuring activity, including submissions from Sanders and AEL. 
One of the proposals was found not to fall within the competitive 
range. On April 24, 1972, the four remaining proposals were submitted 
for evaluation by a technical team comprised of approximately 30 ex- 
perienced engineers. Cost proposals were withheld from the technical 
team until after May 30, 1972. Technical clarifications were requested 
from the offerors on May 15 and 16, 1972, and technical addenda were 
received from all four proposers on May 19, 1972. Each proposal was 
numerically scored under the technical criteria listed in section D of 
the RFP. In regard to the seven evaluation factors under the technical 
proposal portion, Sanders and AEL achieved identical scores under 
“Material.” However, Sanders was considered superior to AEL as to 
each of the remaining six factors, with the difference in score between 
Sanders and AEL ranging from approximately 1 to 8 points. When 
the scores of the seven factors and subfactors were weighed and aver- 
aged, Sanders’ score under the technical area exceeded AEL’s by 
approximately 20 points, where the maximum attainable point count 
was 320. The technical evaluation team concluded that Sanders had 
submitted the best proposal from a technical standpoint, also recog- 
nizing that AEL had submitted a good proposal. The evaluation team 
determined that the other two proposals were unacceptable consider- 
ing the technical scores they had attained. A recommendation was 
made on May 26, 1972, by the technical evaluation team that an award 
be made to either Sanders or AEL. The contracting officer, however, 
made a determination that all four proposals were either acceptable or 
susceptible of being made acceptable. Pursuant to this determination, 
technical discussions and cost negotiations were conducted with each 
of the four offerors during the period of June 5, 1972, through June 12, 
1972. These discussions did not result in any revisions to the technical 
scoring. 

The “Past Performance/Management” and “Cost Consideration” 
areas were not numerically scored, although respectively they were 
approximately one-fourth and one-fifth as important as the “Tech- 
nical Area.” AEL and Sanders were deemed acceptable in the “Past 
Performance/Management” area. The cost proposals of both AEL and 
Sanders are reported to be realistic, reflecting an adequate understand- 




















Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 741 


ing of the Government requirements, and both were therefore con- 
sidered satisfactory in this area. The procuring activity concluded 
that any cost realism variance was not sufficient to permit discrimina- 
tion between the two offerors on this point. 

All four remaining offerors were advised on June 14, 1972, that 
their best and final offers were to be received by June 16, 1972. The 
best and final offers submitted on that date did not change the tech- 
nical scoring. 

Upon consideration of the evaluation results, the contracting officer 
selected the proposal of Sanders as representing the greatest value 
to the Government since it achieved the highest technical merit rating, 
had a satisfactory record of past performance, and was judged to be 
satisfactory in the cost consideration evaluation. 

The contracting officer’s recommendation for an award to Sanders 
was submitted to the Fort Monmouth Procurement Board of Awards 
for review on June 21, 1972. On June 26, 1972, the Board of Awards 
unanimously disapproved the proposed award because it was felt that 
the differences revealed by the technical evaluation were not signifi- 
cant enough to warrant awarding the contract for a higher cost figure 
when considered with the satisfactory ratings achieved by both AEL 
and Sanders in the past performance/management and cost considera- 
tion evaluation categories. Subsequently, a Department of Defense 
funding problem developed resulting in the procurement being placed 
ina “hold” status until August 25, 1972. 

A Source Selection Review Board appointed by the Director, Pro- 
curement and Production, USAECOM, performed a review of the 
selection on September 6 and 7, 1972, and concluded that the Sanders’ 
technical proposal was not significantly superior. In view thereof, and 
since both offerors were rated acceptable in the past performance/ 
management and cost areas, it was concluded that award should be 
made to AEL because its target price was $2,384,836 less than Sanders. 
AEL received an award on September 12, 1972. 

Basically, it is your contention that award to AEL was contrary to 
the applicable RFP evaluation criteria and Armed Services Procure- 
ment Regulation. You point out that under the stated evaluation for- 
mulae, technical, past performance/management, and cost should have 
received evaluated weights of 51, 25, and 24 percent, respectively, and 
that upon application of such weights Sanders’ proposal would clearly 
receive the highest overall score. With regard to the technical pro- 
posals, you state that Sanders received a “superior” rating and AEL 
was rated as “marginally acceptable,” for a better than 8 percent 
advantage. 

You also say that it can be inferred from portions of the adminis- 
trative report furnished you that Sanders received or should have re- 
ceived a higher rating for the second most important factor, past per- 
formance/management. In this connection, you express doubt that 
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AEL could match Sanders’ record with respect to the small percentage 
of overruns on a large dollar volume of contracts, and state further 
that there is no other company with Sanders’ experience and expertise 
in developing the equipment involved here. 

With respect to cost considerations, the least important of the eval- 

uation criteria, it is your position that «she record indicates that San- 
ders outscored AEL under a proper application of that factor as 
spelled out in the RFP. In this connection, you assert that cost con- 
siderations were not concerned with the quantum of costs, but rather 
with the realism of the proposed costs insofar as indicating the offer- 
or’s understanding of the project and its ability to prevent cost over- 
runs. You point out that Sanders’ experience and record of perform- 
ance in this field leave no room for doubt as to its higher rating in 
understanding the project and as to its cost realism. Furthermore, you 
refer to portions of the administrative report as indicating the con- 
tracting officer’s conclusion that Sanders’ proposed costs were more 
realistic than AEL’s. You also quote the following sentence from the 
ECOM cost analysts’ report on the Sanders’ cost proposal : 
The cost proposal of Sanders Associates is realistic considering material is ade- 
quate and properly priced, the man hours proposed are very close to all Govern- 
ment estimates, the man hours are properly priced, the overhead rates are proper 
and the fee is reasonable. 

Based upon the foregoing, you contend that there is no way that 
AEL could have received an overall rating as high as Sanders and, 
therefore, the award was improperly made to AEL. You contend that 
award was erroneously based upon the fact that AEL’s proposed costs 
were more than $2 million lower than Sanders’ proposed costs, con- 
trary to the express terms of the RFP, ASPR, sound procurement 
policy and decisions of our Office. In other words, it is your conten- 
tion that while the RFP provided that costs would be evaluated on the 
basis of realism in relation to offeror understanding of the project and 
ability to meet the target costs, they were in fact evaluated on the basis 
of which offeror proposed the least “number of dollars.” You also 
point out that whereas Sanders proposed a target fee of 8 percent, a 
share ratio for underruns of 80/20, with a maximum fee of 15 percent, 
and a share ratio for overruns of 80/20 up to a zero fee, 95/5 up to a 
negative fee of $80,000, AEL’s contract contains a target fee of 8.5 
percent, a share ratio for underruns of 50/50, a share ratio for over- 
runs of 85/15, and no negative fee. Furthermore, you argue that the 
cost evaluation criteria were in accord with ASPR provisions which 
recognize that in cost-reimbursement type contracts estimated costs 
and proposed fees should not be considered controlling (ASPR 3- 
805.2) and that in research and development contracts award should 
be made to the organization having the highest competence (ASPR 
4-106). In this connection, you have cited several decisions of our 
Office in which we have recognized and approved such principles. 
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Finally, you contend that the contracting officer abdicated his re- 
sponsibility to exercise his independent judgment in selecting the con- 
tractor, contrary to ASPR 3-801.2, and accepted the decision of the 
Source Selection Advisory Council, even though the technical and 
cost evaluation committees who actually evaluated the proposals rec- 
ommended award to Sanders. 

With regard to the latter contention, the applicable regulation sets 
forth the contracting officer’s responsibility with respect to entering 
into contracts and as to price negotiations. While the regulation 
states that determination of the suitability of the contract price rests 
with the contracting officer, it recognizes that he may seek the assist- 
ance of various specialists or “higher authority” in resolving matters 
related to effective contracting. Delegation of authority No. 3-71, 
signed by the Commanding General, USAECOM, on January 5, 1972, 
limits the authority of contracting officers to sign contracts without 
approval of higher authority to those not in excess of $100,000. Army 
Procurement Procedure (APP) 1-450.1 requires that where limita- 
tions are imposed by the cognizant head of procuring activity, the 
contracting officer shall ensure that proposed awards shall be reviewed 
by Board of Awards in accordance with APP 1-403.52. Furthermore, 
section 1-403.52(a) of the Army Procurement Procedure requires 
Board of Awards review of all contracts of $10,000 or more, with cer- 
tain exceptions not here relevant, and requires that the Board advise 
the contracting officer of its findings and recommendations based upon 
its review of the inputs from members of the contracting officer’s team. 
From the record in this case, it is clear that the contracting officer fol- 
lowed the required procedure and agreed with the recommendations of 
the review authorities. 

In connection with its review of the evaluation, the Source Selection 
Review Board reports in a memorandum dated September 8, 1972, 
that in view of the overwhelming importance of the technical proposal, 
it was necessary to go into the evaluation in considerable depth. The 
Board concluded that the grading of the various subfactors of the 
technical proposals was generally consistent with the back-up infor- 
mation and score applied. However, the Board felt that there were in- 
sufficient discriminators in connection with the technical approach. 
Therefore, the evaluations conducted were reviewed and members of 
the evaluation team were interviewed. 

A memorandum prepared by a member of the Board in connection 
with your protest states it was evident to the Board that the CEFLY 
LANCER program is not dependent on a major technological break- 
through. Instead, it is stated that the program requires systems inte- 
gration of several standard subsystems which were either Government 
furnished or contractor procured requiring limited development for 
installation on the aircraft. It is pointed out that the technical prob- 
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lems for the contractor are to integrate the individual subsystems 
already developed into a unified system; develop necessary interface 
subsystems; design the installation on the aircraft, including the par- 
ticular problems of antenna installation; and calibrate and check-out 
the complete system. Although there is a technical interface with the 
ground control contractor, there are definitive specifications for this 
interface, thereby alleviating any undue risk. Further, it is indicated 
that fundamental! to the technical success of the program are the 
Position Location, Data Link, and Intercept capability of the system. 
It is reported that analysis of the composite scores revealed that the 
most significant technical aspects such as Position Location and Data 
Link were masked by so many other factors that the Board could not 
depend on the raw numerical total scores as truly indicative of the 
technical merit of the proposals. It is reported that the Board con- 
cluded that the point scores for technical merit rating could only be 
used as a guide. Therefore, the Board felt it necessary to go deeper into 
the technical evaluation since the absolute values or differences in 
technical merit scores could not be used as the discriminating factor 
to distinguish between the technical proposals. 

With regard to Position Location, both proposals were reported to 
be good. Sanders received a higher point score (23.4 compared to 21.7 
out of 27.5 points) because its proposal was somewhat more specific. 
However, the Board did not consider the difference in score to be 
significant in this area. 

With regard to the Data Link, the engineering specialist, notwith- 
standing the difference in point score (13.4 for Sanders and 11.9 for 
AEL out of 15.3), stated that there was no standout choice, both 
being completely acceptable. 

With regard to general design, it is reported that engineering testi- 
mony before the Board disclosed that there was no substantial differ- 
ence between AEL and Sanders, although Sanders received a score 
of 3.0 compared to 2.9 for AEL out of a 4.0 point maximum. An 
engineer concerned with evaluation of mechanical aspects of general 
design reported that neither Sanders nor AEL stood out against the 
other in this area. Thus, the Board concluded that the point spread 
did not support any substantial technical difference betwen the two 
proposals. 

The Board then examined the area of past performance/manage- 
ment, and concluded that both Sanders and AEL were acceptable in 
this area. The Board also considered the area of cost consideration, 
first in connection with the cost proposal, and second, in connection 
with cost realism. When rated against the independent Government 
cost estimate for each proposer it was determined that Sanders was 
about 10 percent over the Government cost estimate and AEL was 
about 10 percent under the estimate. The Board examined the possi- 
bility of overruns, from the standpoint of potential Government ex- 
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posure, and determined that even with a 28 percent overrun on the 
part of AEL, that cost to the Government would still be less than 
Sanders preforming without an overrun. The Board concluded that 
both Sanders and AEL were acceptable in the area of cost considera- 
tion. In conclusion, the Source Selection Review Board was not con- 
vinced that the Sanders proposal was superior to the extent that it 
warranted the expenditure of the extra funds indicated by the Sanders 
proposal over the AEL proposal. The Board therefore concluded that 
the award should be made to AEL as the low offeror with a completely 
acceptable technical proposal. 

In 50 Comp. Gen. 246 (1970), our Office considered a case involving 
a negotiated procurement for research and development services to be 
performed on a cost-plus-a-fixed fee basis. There an award was made 
to the offeror (TI) which had proposed the lower estimated cost, even 
though a competitor (SRL) received a higher technical merit rating. 
The contracting activity specifically determined that the differences in 
the technical proposals, which were regarded as insignificant, did not 
justify paying a price differential. In indicating that the determinative 
element in the decision was the considered judgment of the procuring 
agency concerning the significance of the differences in the technical 
proposals, we stated : 

In response to SRL’s allegation that the lower cost estimate submitted in the 
technically inferior TI proposal was considered as controlling, we are advised 
that the technical differences in the two proposals did not warrant the incur- 
rence of additional costs that would have been occasioned by accepting SRL’s 
proposal. In fact, the technical evaluation team considered the difference in 
point scores to be insignificant. * * *. 

* * * We view the award to TI as evidencing a determination that the cost 
premium in making an award to SRL, based on .°s slight technical superiority 
over TI, would not be justified in light of the acceptable level of effort and 
accomplishment expected of TI at a lower cost. The concepts expressed in ASPR 
3-805.2 and 4-106.5(a) that price is not the controlling factor in the award of 
cost-reimbursement and research and development contracts relate, in our view, 
to situations wherein the favored offeror is significantly superior in technical 
ability and resources over lower priced, less qualified offerors. * * * 50 Comp. 
Gen. at 248-49. 

We believe the situation in the instant case is analogous to that in 
the above quoted decision. The “Past Performance/Management” 
proposals of AEL and Sanders were regarded as acceptable. The 
“Cost Consideration” proposals of each was also regarded as accepta- 
ble. Further, the procuring agency found that with regard to the 
“Technical” area, no significant superiority distinguished the two 
proposals. 

You contend, however, that the prospect of a $2 million cost saving 
is illusory, since such “savings” would be realized only if AEL were 
able to perform at its estimated costs. Since a cost-reimbursement con- 
tract was to be used, we agree that the cost of performance could not 
be known until after performance was completed. It appears from 
the record, however, that the Army did not merely accept the proposed 
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estimated costs but prepared an independent cost estimate for evalua- 
tion purposes. The Army therefore assessed the realism of all costs 
proposed by both Sanders and AEL. In these circumstances, we believe 
that it is proper to give weight to a comparison of proposed costs and 
independently estimated costs. 50 Comp. Gen. 390, 410 (1970). 

In support of your contention that the award was improperly deter- 
mined on the basis of the quantum of dollars, which was not an evalua- 
tion criterion, you cite 52 Comp. Gen. 161 (1972). The case involved 
two fixed-price-incentive contracts in which “price” was not made a 
specific factor in the section of the RFP listing the specific evaluation 
factors and in which the relative importance of price was not spelled 
out in the solicitations, but was incorporated as an evaluation factor 
through Standard Form 33A, paragraph 10(a). We stated: 


* * * Nothing in the ASPR provision requires the elimination of price as a 
listed evaluation factor. What is required is the listing of all factors other than 
price which are to be considered in the evaluation of proposals. While the RFP’s 
indicated that price would be considered, since price was not listed in section 
“D” of the RFP’s, offerors were not informed of its relative importance vis-a-vis 
the evaluation factors which were listed. This failure to show the relative im- 
portance of price is contrary to the longstanding view of our Office that intelli- 
gent competition requires, as a matter of sound procurement policy, that offerors 
be advised of the evaluation factors to be used and the relative importance of 
those factors. 49 Comp. Gen. 229 (1969). We believe that each offeror has a right 
to know whether the procurement is intended to achieve a minimum standard 
at the lowest cost or whether cost is secondary to quality. Competition is hardly 
served if offerors are not given any idea of the relative values of technical ex- 
cellence and price. We believe a complaint is justified if in such circumstances a 
materially superior offer is rejected in favor of one offering a lower price. How- 
ever, that is not the case here. It is our understanding that the Air Force found 
little difference in the technical quality of the offers at issue. Consequently, an 
award selection based on price difference cannot be regarded as prejudicial to 
Serve-Air and the failure of the RFP's to indicate the relative weight of price 
as an evaluation factor cannot affect the validity of the proposed awards. [Italic 
supplied. ] 


In the instant case, “price” as such was not included in the evalua- 
tion criteria. However, “Cost Proposal” and “Cost Realism” were so 
listed and the relative weight of “Cost Consideration” was stated. It 
is clear that these factors will determine the ultimate “price” or “cost” 
to the Government and offerors were apprised of their importance and 
weight. Furthermore, the record indicates that AEL’s cost proposal 
was considered from the stand-point of realism and considered accept- 
able. In this connection, we note that the Cost Analysis and Cost Real- 
ism Statement of AEL’s proposal, dated June 24 and supplemented 
September 6, 1972, states: 


The cost proposal of AEL is realistic considering material is adequate and prop- 
erly priced, the man hours proposed are very close to all Government estimates, 
the man hours are properly priced, the overhead rates are proper and the fee 
is reasonable. 


You have referred to Government Solicitation No. DAABO7-73- 
Q-0170 as evidencing the method the Government would use to indicate 
if and when estimated costs and proposed fee are to be factors in the 
award evaluation. Specifically, solicitation No. -0170 contains a paral- 
lel section “D.3 c. Cost Consideration” to that found in the subject 
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RFP. In addition, in clause D.3 c. of solicitation No. 0170, the follow- 
ing statement was added : 


Consideration must be given to the estimated cost of the contract performance 
and the proposed fee in the evaluation for award. 


Therefore, you argue that the absence of a similar statement in the 
instant solicitation should be interpreted to mean that estimated costs 
and proposed fee would not be considered. We cannot agree. We believe 
that a statement such as the one quoted above is appropriate in order 
to emphasize the importance of cost in the evaluation of proposals. 

However, we, do not believe that the absence of such a statement in 
the solicitation may be interpreted to mean that price would receive no 
consideration in the award selection. 

In this regard, we note that under the last listed factor under “Cost 
Consideration,” namely, “Rent-Free Use of Government Production 
and Research Property, ASPR 13-502 and 13-503,” it is provided 
that any competitive advantage which may arise from the rent-free 
use of Government production and research property shall be elimi- 
nated by adding an evaluation factor. This indicates, of course, that 
price was to be considered a factor in the evaluation. 

In regard to your contention that Sanders was required by the Gov- 
ernment negotiators to propose a less advantageous fee arrangement 
than AEL, the contracting officer states that the terms were the subject 
of negotiation and “not something imposed” by the Government. 
Further he states that he attempted to negotiate the terms he regarded 
most appropriate for each proposal. 

In summary, we find that although Sanders received a higher point 
score in the initial evaluation of technical proposals and the contract- 
ing officer initially recommended award to Sanders, Army procedures 
required that the award selection be reviewed at a higher level within 
the Army. As a result of this review it was determined that the point 
spread between Sanders and AEL did not give a precise picture of the 
relative merits of the technical proposals and that in fact the proposals 
were substantially equal in technical merit. On the other hand, it was 
determined, based on the Army’s analysis of the cost proposals of the 
two firms, that AEL’s proposal was significantly more advantageous 
from a cost standpoint. It was the considered judgment of the review- 
ing evaluators, after weighing both technical and cost factors, that 
an award to AEL would be in the best interests of the Government. 

We do not find that the Army’s judgment was unreasonably exer- 
cised. An evaluation of the type conducted here must be sufficiently 
flexible to permit reasonable decisions by the Government evaluators 
as to which proposal best meets the needs of the Government. While 
we believe that technical point ratings are useful as guides for intel- 
ligent decision-making in the procurement process, there is no basis 
in law or regulation for concluding that evaluation scores prepared 
at the initial level of the evaluation process are binding on the agency 
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evaluators at the higher level. Rather, the process should permit the 
reviewing board evaluators to use the point scores together with their 
own judgments as to the relative merits of the proposals. 


With regard to the significance of cost in the evaluation, it should. 


be emphasized that the Army did not simply rely on the estimated 
costs of performance as submitted by the offerors. We can understand 
your objections to a cost evaluation based solely on each offeror’s esti- 
mation of costs under a cost-reimbursement type contract. The pro- 
curement regulations make it clear that .ndue emphasis may not be 
placed on such cost estimates. ASPR 3-805.2 and 4-106.5(a). How- 
ever, we think it is appropriate and perhaps even an obligation of the 
contracting agency to independently evaluate the proposed costs and 
consider such independent evaluation in the award selection. 

In negotiated procurements of this kind it is incumbent upon the 
contracting activity to select the successful contractor on some rea- 
sonable basis consistent with the evaluation factors set out in the solici- 
tation. We think that standard has been met in this case. 

During our consideration of this matter we reviewed those portions 
of the Army records which contain the Source Selection Review Board 
findings. As indicated above, we received from the Army a memoran- 
dum for record prepared on October 18, 1972, by a member of the 
Board in response to the protest. Neither of these documents has been 
released to Sanders because Army states that they “consist of internal 
Government communications containing staff advice and evaluations 
of contractors’ proposals by Government personnel and, thus, these 
documents are not subject to release in accordance with the exemptions 
set forth in paragraph 10e of AR 345-20.” In accordance with our 
long-standing policy in this regard, we have honored the Army’s 
request that this information not be released to the parties, unless it 
has otherwise been made public. (52 Comp. Gen. 198 (1972).) 

From our review of the record in the instant case, we are unable to 
conclude that the Department of the Army has arbitrarily exercised 
the discretion committed to it in evaluating the offers or in making 
an award to AEL. 

Accordingly, your protest is denied. 


[ B-177313 J 


Compensation— Wage Board Employees—Federal Wage System— 
Job-Grading—Conversion v. Demotion in Grades 


When an employee’s grade in a prevailing rate position is reduced as the result 
of the initial application of job-grading standards under the Federal Wage 
System, Public Law 92-392, during the period beginning November 17, 1972, and 
ending October 1, 1974, the employee may retain his pay indefinitely, but for 
those employees whose grades are reduced other than because of initial conver- 
sion, 5 U.S.C. 5345, as enacted by the Public Law, is for application with a 
maximum of a 2-year period for salary retention since the law in establishing 
the principles and policies relating to blue collar workers generally covered 
under the Coordinated Wage System, continued recognition of the practice of a 
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2-year pay retention period for demotions, and an indefinite pay retention period 
for initial conversions. 


To the Chairman, United States Civil Service Commission, April 20, 
1973: 

Further reference is made to your letter of February 6, 1973, re- 
questing our decision as to the propriety of the Civil Service Com- 
mission’s regulations providing for indefinite pay retention when an 
employee’s grade is reduced as the result of the initial application of 
job-grading standards under the Federal Wage System, Public Law 
92-392, 5 U.S. Code 5341, during the period beginning November 17, 
1972, and ending October 1, 1974. Federal Personnel Manual Supple- 
ment 532-1, issued January 16, 1973, contains the procedures on which 
you have requested our decision and all references in this decision will 
be to that issue. 

You state that under section 5346 of Title 5, U.S. Code, as amended 
by Public Law 92-392, approved August 19, 1972, 86 Stat. 564, the 
Commission is required to establish and maintain a job-grading system 
for all prevailing rate positions included in the statutory wage system. 
As a consequence of establishing and implementing a uniform job- 
grading system, it is likely that some prevailing rate employees may 
suffer, through no fault of their own, a reduction in pay on the initial 
application of job-grading standards to their positions after convert- 
ing to the new statutory wage system. 

Section 9(a) (1) of Public Law 92-392, 5 U.S.C. 5343 note, provides, 
in part, as follows: 


Except as provided by this subsection, an employee’s initial rate of pay on 
conversion to a wage schedule established pursuant to the amendments made by 
the Act shall be determined under conversion rules prescribed by the Civil 
Service Commission. * * *. 


The effective date for Public Law 92-392 (except for nonappropriated 
fund employees) is November 17, 1972, and on that date most prevail- 
ing rate employees were automatically converted to the statutory wage 
system. As of that date, however, all appropriate job-grading stand- 
ards had not been issued and in other cases, agencies had not had an 
opportunity prior to that date to apply job-grading standards under 
the former system (the Coordinated Federal Wage System). 

Pursuant to S10-3, FPM Supplement 532-1, the initial application 
of job-grading standards during the period from November 17, 1972, 
to October 1, 1974, is considered as part of the conversion process. In 
line with this provision the Commission has provided indefinite pay 
retention for those employees whose grades were or would be reduced 
during that period because of the initial application of job-grading 
standards (S10-8). For employees whose grades are reduced other 
than because of initial conversion, the provisions of 5 U.S.C. 5345, as 
enacted by Public Law 92-392, are for application with a maximum of 
a 2-year period for salary retention (S9-1). 
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You say that a question has arisen as to the Commission’s authority 
to provide for indefinite pay retention in the circumstance described 
above and request our decision on the matter. 

Section 5345, Title 5, U.S. Code, as enacted by section 1 of Public 
Law 92-392 provides in pertinent part as follows: 


(a) Under regulations prescribed by the Civil Service Commission, * * * a 


prevailing rate employee— 
ot a » * “ * * 


is entitled to basic pay at the scheduled rate to which he was entitled im- 
mediately before the reduction in grade or reassignment * * * for a period of 
2 years from the effective date of the reduction in grade or reassignment, * * *. 


Regarding the pay of an employee upon conversion to the statutory 
wage system, section 9(a)(2) of Public Law 92-392 provides as 
follows: 


In the case of any employee described in section 2105(c), 5102(c) (7), (8), or 
(14) of title 5, United States Code, who is in the service as such an employee 
immediately before the effective date, with respect to him, of the amendments 
made by this Act, such amendments shall not be construed to decrease his rate 
of basic pay in effect immediately before the date on which such amendments 
become effective with respect to him. In addition, if an employee is receiving 
retained pay by virtue of law or agency policy immediately before the date on 
which the first wage schedule applicable to him under this Act is effective, he 
shall continue to retain that pay in accordance with the specific instructions 
under which the retained pay was granted vutil he leaves his position or until 
he becomes entitled to a higher rate. 


The legislative history indicates that the purpose of the statute is 
to enact into law established principles and policies related to blue 
collar employees of the Federal Government which previously were 
handled administratively. Prior to the enactment of Public Law 
92-392 the majority of the employees covered by that law were under 
the Coordinated Federal Wage System (CF WS) or were being con- 
verted to it. Under CFWS an employee’s existing rate of pay was re- 
tained for 2 years when he was changed to a lower grade or reassigned 
to a lower-pay wage position through no fault of his own. However, 
an employee, who was changed to a lower-pay position upon initial 
conversion from the old wage system to CF WS, generally retained his 
pay indefinitely. 

Considering the foregoing it would appear that the Congress, in 
enacting section 9(a) did not intend the provisions concerning demo- 
tions to be applicable to conversions to a uniform wage system. In 
that connection it is noted that subsection 9(a) (2), which in addition 
to providing pay retention with respect to rate of basic pay received 
by an employee immediately before the effective date of the amend- 
ments, provides for the continuation of previously authorized pay 
retention rights “in accordance with the specific instructions under 
which the retained pay was granted.” This necessarily recognizes the 
previous practice of 2-year pay retention for demotions, and indefinite 
pay retention for initial conversions. 5 U.S.C. 5345 would accordingly 
not be applicable to conversions. 

In view of the above it is our opinion that the Commission’s action 
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in providing for indefinite pay retention when a Federal employee’s 
grade is reduced as the result of the initial application of standards 
under Public Law 92-392 for the period beginning November 17, 1972, 


and ending October 1, 1974, is legally proper. 


[ B-177507 J 


Cities, Corporate Limits—Per Diem for Military Personnel—Tem- 
porary Duty at Headquarters 

An officer who when released from his duty station at a university is assigned 
to the Pentagon in Arlington, Virginia, with temporary duty en route at the 
Center for Naval Analyses, also located in Arlington 2 miles from the Pentagon, 
and who establishes a residence within commuting distance to both duty points, 
is not entitled to per diem since the boundaries of Arlington County are con- 
sidered to be comparable to the corporate limits of a city within the contempla- 
tion of paragraph M1150-10a of the Joint Travel Regulations (JTR) and, 
therefore, the officer is not in a “travel status” within the meaning of JTR 
M3050-1 while performing temporary duty at his permanent duty station as 
defined in JTR M1150-10a. 

Subsistence—Per Diem—Temporary Duty—En Route to New 
Permanent Duty Station 


Under paragraph M4156, case 13 of the Joint Travel Regulations, change 232, 
effective June 1, 1972, a member of the uniformed services who receives per- 
manent change-of-station orders which direct temporary duty en route at a 
location in the area of his old or new permanent duty stations and who occupies 
his permanent reskience from which he may commute daily to his temporary 
duty station, will be entitled to per diem and travel allowances while performing 
such duty as if he had not been detached from his old station or as if he had 
reported to his new permanent station. 


General Accounting Office—Claims—Settlement—Precedent Status 


The fact that the Claims Division of the United States General Accounting Of- 
fice erroneously allowed a claim affords no basis for concluding that other similar 
type claims should be allowed contrary to the provisions of the Joint Travel 
Regulations as construed by the decisions of the Comptroller General of the 
United States and, furthermore, collection action will be taken to recoup the 
amount erroneously paid. 


To J. W. Stasiak, Department of the Air Force, April 23, 1973: 

This refers to your letter dated November 1, 1972, in which you 
request an advance decision concerning the propriety of payment of 
per diem in the case of Major John M. Davey, USAF, SSAN 038-24-— 
1370, while performing temporary duty at the Center for Naval 
Analyses, Rosslyn, Virginia, during the period July 4 (6) to Octo- 
ber 2, 1970. Your request had been assigned PDTATAC Control No. 
72-57 by the Per Diem, Travel and Transportation Allowance Com- 
mittee. We have also received a similar claim of Major Robert W. 
Sample forwarded by your letter dated November 9, 1972, and received 
in this Office January 23, 1973. 

By permanent change-of-station orders dated June 1, 1970, as 
amended, Major Davey was relieved from his duty station, University 
of Rochester, Rochester, New York, and: assigned to Headquarters, 
United States Air Force, located at the Pentagon, with temporary 
duty en route at the Center for Naval Analyses which along with the 
Pentagon is located in Arlington, Virginia. The temporary duty as 
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shown by the orders, was for the period July 5 through October 2, 
1970, and it appears that the officer reported at his temporary duty 
station on July 6, 1970. You point out that the PCS and TDY points 
are located in Arlington County, Virginia, approximately two miles 
apart. 

You say that Major Davey established a residence at 3552 Valley 
Drive, Alexandria, Virginia, to which his dependent traveled on 
July 31, 1970. You also say that dependent travel and a dislocation 
allowance incident to the permanent change of station were paid on 
August 19, 1970. You indicate Major Davey’s residence was located 
within commuting distance of both his permanent station and his 
temporary duty point. 

Concerning the claim of Major Sample, it is indicated that he re- 
ceived orders almost identical to those received by Major Davey. His 
orders directed a permanent change of station from University of 
Rochester, Rochester, New York, to Headquarters, United States Air 
Force, Pentagon, Arlington, Virginia, with temporary duty en route 
at the Center for Naval Analyses, Arlington, for the period July 6, 
1971, to September 30, 1971. It is stated that he established a residence 
in Alexandria, Virginia, on August 10, 1971, and his dependents 
traveled there and he was paid a dislocation allowance and dependent 
travel. 

In your request you refer to certain provisions of Air Force Manual 
177-103 and 34 Comp. Gen. 427 (1955) which you say prohibit pay- 
ment of temporary duty allowances when the temporary duty point 
is within the limits of the new permanent duty station. You say that 
the above cited authority also requires a member to be in a travel 
status to be eligible for per diem allowance and you refer to the pro- 
visions of paragraph M3050-1 of the Joint Travel Regulations which 
defines the term travel status. 

You also enclosed a copy of a similar claim in the case of Lieutenant 
Colonel William H. Ritchie, USAF, which claim was certified for 
payment by our Claims Division (now Transportation and Claims 
Division) in settlement dated January 27, 1972. However, the settle- 
ment did not indicate the basis for approval. 

In view of this, you request that decision be rendered on the follow- 
ing questions which pertain to Major Davey’s case, but appear to be 
applicable to Major Sample’s case also. 


a. May TDY be considered as having been performed away from his permanent 
duty station for the entire period (4 July—2 Oct 1970) of TDY? 

b. May TDY be considered as having been performed away from his permanent 
duty station for only that period for which a residence was not established 
(4 July-31 July 1970) ? 

ec. May TDY be considered as not being performed away from his permanent 
duty station? 


Temporary duty is defined in paragraph M3003-2a of the Joint 
Travel Regulations, as duty at one or more locations other than the 
permanent station, at which a member performs temporary duty under 
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orders which provide for further assignment, or pending further as- 
signment, to a new permanent duty station or for return to the old 
permanent station upon completion of the temporary duty. 

When a member is performing temporary duty as defined above, 
he is considered to be in a travel status, such status being the basis for 
entitlement to travel and transportation allowances. Paragraph 
M3050-1 and 2, item 1, Joint Travel Regulations. However, para- 
graph M3050-3 of those regulations provides that travel status termi- 
nates when a member returns to his permanent duty station or when 
he reports at a new permanent duty station. 

Paragraph M1150-10a of the Joint Travel Regulations defines a 
permanent duty station in pertinent part as the post of duty or official 
station to which a member is assigned or attached for duty other than 
temporary duty or temporary additional duty, the limits of which will 
be the corporate limits of the city or town in which the member is 
stationed, but if not stationed in an incorporated city or town, the 
official station is the reservation, station, or established area, or, in the 
case of large reservations, the established subdivision thereof having 
definite boundaries within which the designated post of duty is located. 

Under the provisions of paragraph M4201-5 of the Joint Travel 
Regulations, per diem is not authorized for any travel or temporary 
duty performed within the limits of the permanent duty station, with 
the exception of day of arrival at or return to the permanent duty 
station. 

It has been held that when a member is directed to proceed to a 
particular city for temporary duty and later report to another installa- 
tion in the same city for duty, his travel status ends upon his arrival 
in that city and no right to per diem accrues for such temporary duty. 
B-121605, October 25, 1954 and 34 Comp. Gen. 427 (1955). 

In our decision 37 Comp. Gen. 669 (1958) it was held in a case 
involving temporary duty en route to a permanent station the two 
points being in close proximity to each other, but not within the same 
corporate limits, the member was entitled to per diem since he was 
considered as being in a travel status irrespective of the proximity of 
the stations involved. However, that conclusion was based on the per- 
tinent provisions of paragraph M1150-10a of the regulations and the 
fact that the two stations in that case, namely, North Island and 
Miramar, California, were considered as distinct localities for pur- 
poses of determining travel status questions. 

A similar determination was reached in our decision B-138517, Feb- 
ruary 27, 1959, involving a permanent change of station to Washing- 
ton, D.C., with temporary duty en route at Arlington, Virginia. Again, 
as in 37 Comp. Gen. 669 (1958) a definite distinction between Washing- 
ton, D.C., and Arlington, Virginia, may be drawn, since Arlington 
is considered a separate locality from Washington, D.C., and is not 
within the corporate limits of the latter place. 
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Unlike the situations described in 37 Comp. Gen. 669 and the deci- 
sion of February 27, 1959, no such distinction involving separate 
cities or towns is applicable in the cases before us. Both the Pentagon 
and the Center for Naval Analyses are located in Arlington, Virginia. 
In this connection, Arlington occupies a unique position being a small 
urban county with no incorporated cities or towns within its 
boundaries. 

Formerly Arlington County was a part of the District of Columbia 
and is governed as a single unit the same as if it were an incorporated 
city. In these circumstances, it is our view that a permanent duty as- 
signment at a station in Arlington County should be considered as a 
permanent duty assignment within the corporate limits of a city 
(boundaries of the County) within the contemplation of paragraph 
M1150-10a of the regulations. 

Since Arlington County has definite boundaries within which the 
temporary duty station, Rosslyn, and the permanent duty station, 
the Pentagon, are located, it is our view that Major Davey may not 
be considered as being in a “travel status” for per diem purposes within 
the meaning of paragraph M3050-1 of the regulations while perform- 
ing temporary duty at Rosslyn, since the periods of temporary duty 
which he performed must be considered as being performed at his per- 
manent duty station, as defined in paragraph M1150-10a of the Joint 
Travel Regulations. Cf. 50 Comp. Gen. 729 (1971). 

Accordingly, question a is answered in the negative and question 
c in the affirmative. 

In view of the answers to questions a and c, question b need not be 
answered. However, your attention is invited to paragraph M4156, 
case 13 of the Joint Travel Regulations, change 232, effective June 1, 
1972. That paragraph provides that a member who receives perma- 
nent change-of-station orders which direct temporary duty en route 
at a location in the area of his old or new permanent duty station 
and who occupies his permanent residence from which he may com- 
mute daily to his temporary duty station, will be entitled to per diem 
and travel allowances while performing such duty as if he had not 
been detached from his old station or as if he had reported to his new 
permanent station. 

Since payment is not authorized in Mayor Davey’s case, the voucher 
will be retained here. Moreover, the fact that a similar claim mentioned 
above was allowed by our Claims Division affords no basis for con- 
cluding that other similar type claims should be allowed contrary to 
the provisions of the Joint Travel Regulations as construed in our 
decisions. Collection action will be taken to recoup the amount paid 
in the above-mentioned settlement of January 27, 1972. 

Also, Major Sample’s claim will be settled on the basis of this 
decision. 
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[ B-127318 J 


Leaves of Absence—Civilians on Military Duty—Entitlement— 
ROTC Training 


A civilian employee attending ROTC advanced camp under the authority of 
10 U.S.C. 2109, which is not considered active duty in the Armed Forces, may be 
allowed the annual leave available to him for the period he was performing field 
training as an ROTC cadet since the longstanding rule that actual military 
service is incompatible with concurrent Federal service is not for application 
in view of the fact that ROTC training is distinct in many respects from active 
military service, and as the performance of ROTC field training does not involve 
the holding of a civilian position for purposes of 5 U.S.C. 5533a, which pro- 
hibits the receipt of basic pay for more than one position for more than an 
aggregate of 40 hours in any 1 calendar week. 


To Gilbert H. Dawson, National Security Agency, May 1, 1973: 

We refer to your letter of January 18, 1973, Serial: N41/0085F, by 
which you request our decision whether Mr. Joseph Mitola ITI, an 
employee of the National Security Agency, may have part of his 
absence from duty from June 24 to August 4, 1972, while he was at- 
tending ROTC advanced camp, charged to annual leave rather than 
leave without pay. 

You say that Mr. Mitola was not allowed the annual leave available 
to him during the period he was participating in ROTC advanced 
camp in view of the decision in 35 Comp. Gen. 531 (1956). You now 
request our advice as to whether that decision under which ROTC 
cadets are denied entitlement to annual leave with pay from civilian 
positions while participating in summer camp is still controlling since 
the Dual Compensation Act in force at the time that decision was 
rendered and which was cited therein as the controlling provision of 
law has been superseded by the Dual Compensation Act of 1964, now 
5 U.S. Code 5533. As you indicate, current statutory provisions do not 
limit the compensation which may be received by an individual hold- 
ing military and civilian offices concurrently except with respect to 
retired military officers as provided in 5 U.S.C. 5532. This is so because 
the dual compensation provision of 5 U.S.C. 5533 now applies only to 
the holding of two civilian positions under the definition of position 
as contained in 5 U.S.C. 5531(2). 

However, it was held in 46 Comp. Gen. 400 (1966) that the enact- 
ment of the Dual Compensation Act of 1964 did not change the long- 
standing rule that active military service is incompatible with con- 
current Federal civilian service. See also 49 Comp. Gen. 444 (1970). 
On the other hand ROTC field training under 10 U.S.C. 2109, which 
is here involved, is not considered active duty in the Armed Forces. 
45 Comp. Gen. 103, 111 (1965). See also Allison v. United States, 426 
F. 2d 1324 (Cir. 1971) in which the Court of Appeals held that ROTC 
field training is not active military service. 
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Since field training performed by ROTC cadets is not active mili- 
tary service such duty is not subject to the incompatibility rule as 
presently stated which prohibits only the performance of service as 
a civilian by an individual who is subject to active military service. We 
find no reason to extend the incompatibility rule to ROTC cadet field 
training since such training is distinct in many respects from active 
military service. Of particular note is that ROTC cadets are not sub- 
ject to the Uniform Code of Military Justice. 10 U.S.C. 802; Allison 
v. United States, supra. 

Finally, we do not consider that the performance of ROTC field 
training involves the holding of a civilian position for purposes of 
5 U.S.C. 5533(a) which prohibits the receipt of basic pay for more 
than one position for more than an aggregate of 40 hours in any one 
calendar week. 

For the reasons stated Mr. Mitola may be allowed any annual leave 
available to him during the period he was performing field training as 
an ROTC cadet. Your submission is answered accordingly. 


[ B-177716 J 


Bids—Evaluation—Aggregate v. Separable Items, Prices, Ete.— 
All or None Bids 

Under an invitation for bids (IFB) which provided for the preparation of per- 
sonal property for shipment under three schedules—outbound services ; inbound 
services; and intra-city and intra-area moves—each schedule further divided 
into three distance areas, and for the evaluation of bids on the total aggregate 
price of all items within an area of performance under a given schedule, and 
that a bidder must bid on all items within a specified area of performance for a 
given schedule, the acceptance of an “all or none” bid which was not low in all 
areas was not precluded, and the award to the bidder submitting the low, respon- 
sive bid for the combined Schedules I and II was proper. Furthermore, the 
bidder erroneously informed that “all or none” bids must be low in all areas of 
all schedules, who made no effort to see that a clarifying amendment was 


issued, assumed the risk that resolution of the question of law raised would not 
be sustained upon review. 


To Gray, Cary, Ames & Frye, May 3, 1973: 

Reference is made to the telegram dated December 27, 1972, from 
Mission Van & Storage Company and to your subsequent correspon- 
dence on their behalf protesting the contract award to DeWitt Trans- 
fer & Storage Company under invitation for bids (IFB) M00681- 
73—B-0022, issued by the Marine Corps, Purchasing and Contracting 
Office, Oceanside, California. Similar protests also have been filed here 
by AAA Van & Storage Company (AAA) and Sullivan Storage & 
Transfer Company (Sullivan). 

The IFB covered requirements during calendar year 1973 for serv- 
ices and materials for the preparation of personal property of De- 
partment of Defense personnel in the Camp Pendleton area for 
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shipment or storage and intra-city or intra-area moves. As prescribed 
by Armed Services Procurement Regulation (ASPR) 22-602, the 
required services are broken down into three schedules: I. Outbound 
services; II. Inbound services; and III. Intra-city and intra-area 
moves. Each schedule is further divided into three areas, which are 
based on distances from Camp Pendleton. 

The IFB’s General Instructions contained the clause prescribed 
by ASPR 22-600.3, for evaluation of bids, which provides as follows: 
EVALUATION OF BIDS (1970 MAY) (ASPR 22-600.3) 


(a) Bids will be evaluated on the basis of total aggregate price of all items 
within an area of performance under a given schedule. A bidder must bid on 
all items within a specified area of performance for a given schedule. Failure 
to do so shall:be cause for rejection of the bid for that area of performance of 
that schedule. Any bid which stipulates minimum charges or graduated prices 
for any or all items shall be rejected for that area of performance within the 
Schedule. 

(b) In addition to other factors, bids will be evaluated on the basis of advan- 
tages or disadvantages to the Government that might result from making more 
than one award (multiple awards). For the purpose of making this evaluation, it 
will be assumed that the sum of $50 would be the administrative cost to the 
Government for issuing and administering each contract awarded under this 
invitation, and individual awards will be for the items and combinations of 
items which result in the lowest aggregate price to the Government, including 
such administrative costs. 


* * * * * * * 


(c) Notwithstanding (a) above, when “additional services” are added to any 
schedule, such “additional services” items will not be considered in the evalua- 
tion of bids. 


The General Instructions also included the clause in ASPR 22-600.4, 
which provides for making award to the qualified low bidder by 
area under each of the specified schedules to the extent of his stated 
guaranteed daily capability and reserves the right to award addi- 
tional contracts to the extent necessary to meet its estimated maximum 
daily requirements. 

The Solicitation Instructions and Conditions, Standard Form 33A, 
paragraph 10, provides in pertinent part: 

(a) The contract will be awarded to that responsible offeror whose offer con- 


forming to the solicitation will be most advantageous to the Government, price 
and other factors considered. 


* * * * a s * 
(c) The Government may accept any item or group of items of any offer, 


unless the offeror qualifies his offer by specific limitations. 

The report states that the same ASPR clause concerning evaluation 
of bids was contained in the prior IF B issued for requirements during 
calendar year 1972, and that bidders had inquired of the contracting 
officer ‘as to whether or not the clause precluded “all or none” bids. 
In connection with the procurement of calendar year 1972 require- 
ments the contracting officer issued a letter to all bidders stating 
that “all or none” bids “could be considered only if the bid(s) were 
low in all areas of all schedules,” and that a lower responsive bid 
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for any area under any schedule, multiple-award factor of $50 included, 
would receive the award and nullify the “all or none” bid. In con- 
nection with the subject procurement, Mission Van inquired (orally 
and by letter) of the contracting officer as to the proper interpretation 
of the IFB provisions in connection with “all or none” bids. Mission 
Van was advised, both orally and by letter, that the written advice 
furnished in the prior year was still applicable. The record does not 
indicate that any other bidder received such advice in connection with 
this year’s procurement. 

DeWitt submitted an “all or none” bid for the combined Schedules 
I and II and was the lowest aggregate bidder for those schedules. 
However, other companies submitted lower bids on Areas I and II 
of Schedule I. Faced with a protest by DeWitt against the rejection 
of its “all or none” bid, the contracting officer apparently recon- 
sidered his position and awarded DeWitt the primary contract upon 
all areas of Schedules I and II. Mission Van was awarded a secondary 
contract on all areas of Schedules I and IT and Sullivan was awarded 
a tertiary contract for all areas of Schedule II. There is no tertiary 
contract under Schedule I. 

Paragraph 3 of the Solicitation Instructions and Conditions pro- 
vides for explanations to offerors as follows: 

Explanation to Offerors. Any explanations desired by an offerors regarding 
the meaning or interpretation of the solicitation, drawings, specifications, ete., 
must be requested in writing and with sufficient time allowed for a reply to 
reach offerors before the submission of their offers. Oral explanations or in- 
structions given before the award of the contract will not be binding. Any 
information given to a prospective offeror concerning a solicitation will be 
furnished to all prospective offerors as an amendment of the solicitation, if 
such information is necessary to offerors in submitting offers on the solicitation 
or if the lack of such information would be prejudicial to uninformed offerors. 

You contend that Mission Van was misled to its prejudice by the 
contracting officer’s actions in this case and that the written repre- 
sentations of the contracting officer, together with the terms of the 
invitation, required rejection of the “all or none” bid since lower 
bids existed in two areas of Schedule I. You submit that the failure to 
reject De Witt’s bid was arbitrary, capricious, and an abuse of discretion 
exhibiting bad faith. You also contend that the award to DeWitt was in 
violation of the statutory directive requiring award only to “the respon- 
sible bidder whose bid conforms to the invitation” and therefore is void. 
10 U.S.C. 2305 (c). Finally, it is suggested that either an award be made 
to the low bidders consistent with the contracting officer’s advice, or 
bids be resolicited. 

While both AAA and Sullivan have protested because of the 
contracting officer’s advice during the prior year’s procurement, we 
believe a proper resolution of this matter should be based upon the 
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treatment accorded Mission Van, particularly since there was no 
difference in the contracting officer’s actions directed toward AAA, 
Sullivan and DeWitt. 

As a general rule, a low bid on an “all or none” basis is responsive 
and must be accepted in the absence of a provision to the contrary 
in the solicitation. See 42 Comp. Gen. 748 (1963) and ASPR 2-404.5. 
As shown above, provisions in the invitation required bidders to bid 
on all items within an area of performance for a given schedule and 
provided for evaluation of bids and award on the basis of the total 
aggregate price of all items in an area of performance under a given 
schedule. We believe it is reasonably clear that the pertinent effect of 
these standard provisions, which are prescribed by ASPR 22-600.3 
and 4, is to require acceptable bids to include prices for all items 
within an area to eliminate the prerogative which the Government 
otherwise would have under paragraph 10(c) of the Solicitation 
Instructions and Conditions to award contracts for individual items 
or group of items within an area of performance for a given schedule. 
Accordingly, we do not consider that such provisions may be reason- 
ably construed as negating the provision of paragraph 10(c), which 
permits a bidder to qualify his bid by specific limitations, or to pre- 
clude considerations of bids for aggregate of areas or schedules 
(provided that any such bid covers all items within the areas bid) 
since any award on the basis of such a bid would also meet the require- 
ment for an award of no less than all items in an area. 

Although ASPR 22-600.4 refers to awards by areas under each of 
the schedules, this reference is made in the context of defining the 
extent of the award which would be made to a low bidder in relation- 
ship to his capability, rather than providing a restriction on the 
inethod of determining that bidder which is entitled to the award as 
having submitted the bid “most advantageous to the Government, 
price and other factors considered.” In this connection, we note that 
none of the protestors, nor the communications from the contracting 
officer, has suggested that the IF B provisions precluded a bidder from 
submitting an “all or none” bid for more than one area or schedule. 
It is contended (based on the position of the contracting officer) only 
that such a bid may not be accepted unless it contains the low price for 
each individual area of all schedules. This position is considered defec- 
tive in that it would have the obvious effect of forestalling the 
submission of “all or none” bids permitted by paragraph 10(c) of the 
Solicitation Instructions and Conditions, and thereby deny to the Gov- 
ernment the most advantageous contract which could be derived from a 
bid offering an aggregate price for the combined quantities involved 
in several areas, when the aggregate bid is lower than the total price 
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of the individual bids on those areas but is based on a higher individual 
price in one or more of the areas concerned. 

We must conclude, therefore, that in the absence of an amendment 
the IFB did not preclude acceptance of an “all or none” bid which 
was not low in all areas included therein; that DeWitt was justified 
in relying upon the invitation as issued in submitting its bid; that 
DeWitt submitted the low responsive bid for the combined areas under 
Schedules I and IT; and that DeWitt’s contract is not subject to legal 
objection on the issues presented. 

On the other hand, we must recognize the effects of the contracting 
officer’s erroneous written interpretation of the IFB provisions given 
to Mission Van pursuant to paragraph 3 of the Solicitation Instruc- 
tions and Conditions. The fact that Mission Van requested an inter- 
pretation of the bidding terms of the IFB, regarding whether “all or 
none” bids must be low in all areas of all schedules for acceptance, is 
an indication that this bidder placed some importance on that factor 
in preparing its bid. Moreover, we are inclined to agree with the con- 
tention of Mission Van that a requirement for an “all or none” bid to 
be low in all areas of all schedules in order to be acceptable would be 
a material factor which could affect bidding strategy and prices. Since 
Mission Van apparently relied upon the contracting officer’s interpre- 
tation as to the “all or none” bid requirements in the preparation of its 
bid, it also appears that Mission Van could have been prejudiced in 
its bidding, as it contends, by the actions of the contracting officer. 

The question therefore arises as to whether termination of DeWitt’s 
contract is appropriate in these circumstances. 

Whether an “all or none” bid must be low in all areas for acceptance 
under the IFB requires an interpretation of the IF'B’s clauses and pro- 
visions and, as such, involves a matter of law. It is not uncommon for 
the conclusions of well-qualified lawyers to differ in such legal inter- 
pretations and, in our opinion, when a prospective bidder asks for the 
contracting officer’s views on a question of law, as in the case at hand, 
the bidder should be regarded as being on notice of the possibility that 
the contracting officer’s views may not be sustained upon review by 
other authority. In addition, the IFB indicates a means by which a 
prospective bidder can seek to protect himself against a reversal by 
reviewing officials of a contracting officer’s interpretation of the legal 
significance of an IF'B’s clauses and provisions. Standard Form 33A, 
paragraph 3, clearly requires that material information furnished one 
prospective bidder be subsequently issued in the form of an amend- 
ment to the IFB. When an amendment, effecting the contracting of- 
ficer’s position as to the conditions under which an “all or none” bid 
would be acceptable, was not forthcoming, we believe a prudent bidder 
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would have been reluctant to rely thereon and should have taken ap- 
propriate steps to obtain compliance by the contracting officer with the 
IFB requirement for issuance of an amendment. We have recognized 
that Standard Form 33A, paragraph 3, imposes no legal duty on bid- 
ders to assure that the contracting officer follows the prescribed proce- 
dures (B-169205, June 23, 1970). However, where a prospective bidder 
has made no effort to see that a material clarifying interpretation of 
IFB clauses and provisions given him by the contracting officer is 
thereafter issued to all prospective bidders in the form of an amend- 
ment, it is our view that the bidder may be fairly held to have accepted 
the risk of the contracting officer’s interpretation not being sustained 
upon a review after bid opening. 

Since there is no indication that Mission Van took appropriate steps 
to seek an amendment to the IF B, we believe that as a matter of pro- 
curement policy Mission Van may be fairly regarded as having ac- 
cepted the risk and consequences of the contracting officer’s interpre- 
tation not being adopted by reviewing officials. We therefore do not 
find that an adequate basis has been presented for terminating De- 
Witt’s contract for any prejudice which Mission Van may have suf- 
fered by having relied upon the contracting officer’s interpretation in 
the preparation of its bid. 

Accordingly, your protest is denied for the reasons shown above. 


[ B-178104 J 


Patents—Devices Used by Government—License Agreements— 
Authority of Government to Execute 

In the absence of specific authority to resort to additional methods for compen- 
sating patent holders for infringements by the Government, such as the author- 
ity granted the Department of Defense to purchase license agreements or ad- 
ministratively settle patent infringement claims, 28 U.S.C. 1498 prevails and the 
only remedy available to a patent owner for unauthorized patent infringement 
by the Government is by action in the Court of Claims for recovery of reasonable 
and entire compensation for the use and manufacture of a patented item, and 
since section 3 of the Royalty Adjustment Act of 1942 has expired, the Depart- 
ment of Transportation has no authority to enter into a royalty-bearing non- 
exclusive patent license based on past and future departmental procurements to 
avoid the disruption incident to litigation in the Court of Claims. 


To the Secretary of Transportation, May 4, 1973: 

Reference is made to a letter dated February 27, 1973, from your 
General Counsel, requesting our decision as to the authority of the De- 
partment of Transportation (DOT) to enter into a nonexclusive pat- 
ent license with International Telephone and Telegraph Corporation 
(ITT) under ITT U.S. Gloess Patent No. 2,807,016, issued Septem- 
ber 17, 1957, and scheduled to expire on September 15, 1974, relating 
to plan-position indicator radar. 
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To summarize, the license would be effective as of the date on which 
ITT first lodged a claim for compensation with DOT. The license 
would be royalty-bearing based on past and future departmental 
procurements. The General Counsel considers it to be necessary and in 
the best interests of DOT to take the license to recognize a deserving 
patent and avoid the disruption incident to litigation in the Court of 
Claims. 

It is pointed out that two agencies of DOT use the patent without 
license; that ITT has offered and apparently has the authority to 
grant the license proposed; that the patented invention has been used 
in DOT radar procurements; and that the Department of Defense 
(DOD) has been a licensee under the instant patent for its radar pro- 
curements. Reference is made to a 1961 DOD license agreement cover- 
ing future royalties and providing for a lump-sum payment to ITT for 
a release of all Government agencies for past infringement prior to the 
effective date of the agreement. Also, all known domestic manufac- 
turers of radar have accepted a license under the instant patent. The 
royalty rate proposed would be the same now paid by DOD. 

The General Counsel presents several legal arguments to support 
the proposed execution of the license agreement with ITT—(1) the 
fact that other Government agencies as a matter of course either take 
patent licenses or allow royalty charges in the procurement of supplies ; 
(2) the considered inherent authority of a Government agency having 
procurement responsibility to enter into such an agreement to provide 
compensation for procurements made after the date when license nego- 
tiations are commenced; (3) the opinions of legal commentators that 
patent infringement claims can be settled more amicably without re- 
sort to litigation in the Court of Claims under 28 U.S. Code 1498; and 
(4) the position of some authorities that a Government agency, other 
than the Department of Defense, does have the authority to settle a 
claim for past infringement of a patent. With respect to the latter 
argument, the General Counsel refers to the alleged viability of section 
3 of the Royalty Adjustment Act of 1942, 56 Stat. 1013, 1014, 35 U.S.C. 
89-96, 1946 Edition. In the alternative, your General Counsel states 
that, as here, procurements taking place during a period of discussion 
between a proposed licensor and a Government agency are not “past 
infringement.” 

28 U.S.C. 1498 provides that the remedy of a patent owner for un- 
authorized patent infringement occurring during the use or manu- 
facture by or for the Government shall be by action against the Gov- 
ernment in the Court of Claims for the recovery of his reasonable and 
entire compensation for such use and manufacture. We have often 
iterated the interpretation of that act by the courts to the effect that 
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the remedy provided therein is exclusive and comprehensive in nature. 
The Congress has specifically authorized certain Government agencies 
to resort to additional methods for compensating patent holders such 
as the purchase of license agreements or the administrative settlement 
of patent infringement claims. But, with respect to your Department, 
your General Counsel has not cited, nor are we aware of, any such spe- 
cific statutory authority which would permit the execution of the pro- 
posed license agreement by your Department. Moreover, in 37 Comp. 
Gen. 199, 201 (1957), cited by your General Counsel, we made the fol- 
towing comments which are directly pertinent to a portion of the 
rationale employed by your General Counsel to support the execution 
of the proposed license : 


With specific reference to the authority to acquire by contract a patent or a 
license to use it, the Attorney General advised the Secretary of the Navy in 19 
Op. Atty. Gen. 407, dated October 4, 1889, that no such authority could be deduced 
from an annual appropriation providing for the furnishing of manufacturing of 
an article used in the naval service. And, with respect to the authority to adjust 
by contract a claim for the infringement of patent rights by or for the Govern- 
ment without obtaining the consent of or a license from the owner, it was held in 
a decision of our Office to the Secretary of War dated August 4, 1931, 11 Comp. 
Gen. 44, that since this involved the settlement of a claim after the infringement 
had taken place such adjustment was not within the authority of the department, 
that the owner’s remedy against the United States was restricted to a suit in the 
Court of Claims, and that any adjustment to avoid such a suit was for consid- 
eration of the contractor who had obligated itself to protect the Government 
against such claims under the provisions of the “hold harmless” clause of the 
supply contracts involved. Cf. 5 Comp. Gen. 713, 13 id. 173, and 22 id. 904. 


In this regard, your attention is invited to page 124 of Volume 4, 
Part I, Chapter 2, of the Report of the Commission on Government 
Procurement (December 1972) wherein two recommendations for the 
consideration of Congress particularly pertinent to the instant request 
for decision are made to correct the recognized lack of uniformity in 
the area of patent infringement. 


Recommendation 6. Authorize all agencies to settle patent infringement claims 
out of available appropriations prior to the filing of suit. 

Recommendation 7. Grant all agencies express statutory authority to acquire 
patents, applications for patents, and licenses or other interests thereunder. 

Another way to facilitate appropriate monetary relief for the use of patented 
inventions by or for the Government is to widen administrative authority to set- 
tle claims for such use. Only the Department of Defense has clear authority in 
this area. We have concluded that this should be rectified and that there is a need 
for authority in all agencies to settle claims that could be brought under 28 U.S.C. 
§ 1498. The granting of such authority would be a significant measure in ensur- 
ing the equitable treatment of patent owners. 

Agencies should also have clear authority to acquire patents or rights there- 
under. This would allow agencies to follow procedures similar to NASA’s “pre- 
procurement licensing” approach rather than relying on after-the-fact suits or 
settlement, 


In 37 Comp. Gen. supra., our Office noted, but did not resolve the 
question as to whether section 3 of the Royalty Adjustment Act of 
1942 was viable. That section of the act authorized the head of any 
Government agency to settle claims of owners or licensors of inventions 
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arising out of Government use thereof, and to enter into agreements 
for compensation for future Government use. However, the provisions 
of the act were completely deleted from the U.S. Code as a result of the 
1952 revision, codification and enactment into law of Title 35, U.S.C. 1 
(Patents) by P. L. 82-593, 66 Stat. 792. The table preceding the cur- 
rent Title 35 shows the distribution of all sections of the former Title 
35. Sections 89 through 96 (Royalty Adjustment Act of 1942) are 
listed as “Expired.” Also see, “Use of Patented Inventions by or for 
the Government,” R. Peters; Patents and Technical Data, Govern- 
ment Contracts Monograph No. 10, The George Washington Univer- 
sity (1967), where at page 77, footnote 37, it is stated : 

The Royalty Adjustment Act expired on April 1, 1953, and several months later 
section 609 of the Department of Defense Appropriation Act of 1954, 67 Stat. 350, 
was passed to provide express authority for making the [license] agreements 
previously authorized by section 3 of the Royalty Adjustment Act, and for mak- 
ing agreements covering past use of “infringement” alone. 

Similarly, in 37 Comp. Gen., supra., at page 202, we observed that 
insofar as the 1954 appropriation act is concerned : 

* * * Tt seems abundantly clear from the legislative history and the provisions 
of this legislation that this section was enacted by Congress for the purpose of 
providing express authority for making the acquisitions previously authorized 
by section 3 of the Royalty Adjustment Act, supra. * * *. 

We are of the view that section 3 of Royalty Adjustment Act of 1942 
has no present effect. 

Therefore, we believe that no clear authority exists for your Depart- 
ment to enter into the proposed license agreement. 


[ B-177617 J 
Credit Cards—Use—Service to Public 


The National Technical Information Service (NTIS), the central clearinghouse 
for the collection and dissemination of scientific, technical, and engineering infor- 
mation and for the establishment of fees under 15 U.S.C. 1153 for making the 
results of technological research available to industry, business, and the gen- 
eral public, may arrange to accept payment by means of credit card services since 
there is no statutory prohibition against the Government providing services on 
credit, although the Government ordinarily does not provide goods or services on 
a credit basis. Therefore, the NTIS may contract with a national credit card 
company for use of its credit card service as a means of paying for purchases 
from NTIS, an arrangement under which the Government’s interest will be ade- 
quately protected, and which will provide NTIS customers with more rapid and 
convenient service. 


To the Secretary of Commerce, May 7, 1973: 

By letter dated December 8, 1972, your Acting Assistant Secretary 
for Administration requested our opinion as to whether the National 
Technical Information Service (NTIS) may contract with a national 
credit card company for customer use of its credit card services as a 
means of payment for purchases from NTIS. 


et ee en a a. ee | 
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NTIS is the central clearinghouse for the collection and dissemina- 
tion of scientific, technical and engineering information and under 
section 1152 of Title 15, U.S. Code, is responsible for making the 
results of technological research readily available to industry, busi- 
ness and the general public. The Secretary is authorized by section 
1153 of Title 15 to establish, from time to time, schedules of reasonable 
fees for services or documents furnished. 

The proposed credit card plan is not to result in increased prices 
to the public nor is it expected to escalate the administrative costs of 
NTIS above the level experienced under existing procedures. Pay- 
ment of all authorized charges will be guaranteed by the credit card 
company. 

There is no statutory prohibition against the Government providing 
services on credit. Nevertheless, though there are statutes which 
specifically authorize certain sales by the Government on a credit basis, 
the Government ordinarily does not provide goods or services on a 
credit basis. See 40 U.S.C. 484(c). 

The proposed arrangement would further the statutory mandate 
by providing more rapid and convenient service to NTIS customers 
than is now possible. Recognizing there is a diversity of buyers of 
relatively small individual amounts, it is apperent that the interests 
of the Government are adequately protected by the credit card com- 
pany guarantee. Under the circumstances, we find no basis for ob- 
jection to the proposed procedure or to the implementing Mail Order 
Agreement with the American Express Company which the Acting 
Assistant Secretary forwarded with his letter. 

We understand that credit card companies other than American 
Express are not participating because of conditions they imposed 
which were unacceptable to NTIS. We assume that execution of the 
agreement with American Express will not impede participation by 
other major credit card companies upon relaxation of the unacceptable 
conditions. 


[ B-177875 J 


Transportation—Household Effects—Military Personnel—After 
Acquired—Purchased Overseas for Delivery in United States 


Where the furniture ordered or contracted for overseas by a member of the 
uniformed services from a United States firm conducting an overseas sales 
program. for delivery and use of the furniture at the member’s next permanent 
duty station in the United States is not available for shipment at the time of 
the effective date of the member’s change-of-station orders, the member is 
not entitled under 37 U.S.C. 406(b) to the transportation of the effects ordered 
but not available as the furniture is not considered as having been acquired by 
the member prior to the effective date of his permanent station change within 
the contemplation of paragraph M8000-2 of the Joint Travel Regulations in the 
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absence of evidence that title to the furniture still in the possession of the 
manufacturer had passed to the member prior to the effective date of the per- 
manent change-of-station orders. 


To the Secretary of the Air Force, May 7, 1973: 

Further reference is made to letter dated December 29, 1972, from 
the Assistant Secretary of the Air Force, Manpower and Reserve Af- 
fairs, in which a decision is requested concerning the definition of tlie 
word “acquired” as used in the Joint Travel Regulations in connection 
with the shipment of household effects at Government expense. The 
submission has been assigned PDTATAC Control No. 72-60 by the 
Per Diem, Travel and Transportation Allowance Committee. 

In his letter the Assistant Secretary indicates that certain fur- 
niture companies located within the United States conduct overseas 
sales programs, which are primarily directed to raembers of the uni- 
formed services. It appears that under these programs, members of 
the services and their families are visited by salesmen for the pur- 
pose of selling them furniture for delivery and use at their next 
permanent duty station in the United States. Tt is said that furniture 
purchased in this way is not delivered outside the United States, but 
remains with the manufacturer until the member returns from his 
overseas assignment. 

At the time these programs were established the Assistant Secretary 
says it was contemplated that when a member made a purchase, the 
furniture would be placed in storage for him by the manufacturer 
for shipment on a Government bill of lading within his legal weight 
limitation, incident to his next permanent change of station within 
the United States. 

It is stated in the Assistant Secretary’s letter that inquiries by Gov- 
ernment transportation officers directed to the furniture companies 
where purchases have been made, reveal that in many cases the fur- 
niture is not available for shipment at the time of the effective date 
ef the member’s permanent change-of-station orders. Among the 
reasons advanced for this are the following: the furniture is not yet 
manufactured; the furniture is only partially completed; the mer- 
ber’s credit has not been approved; cr, only a portion of the total order 
is ready. 

Due to the nonavailability of the furniture for shipment, the ques- 
tion has been raised as to whether the furniture in such cases is ac- 
quired by the member prior to the effective date of the permanent 
change-of-station orders. In this regard, it is pointed out by the As- 
sistant Secretary that the word “acquired” has been interpreted var- 
lously to mean: 


a. when ordered, or contracted for, 
b. when final payment is made, 
ce. when taken into the physical possession of the member. 
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In view of the above, our decision is requested as to whether a, b, c, 
above, or some other time may be used in determining the proper 
application of the word “acquired” in connection with household 
goods. 

Under the provisions of 37 U.S. Code 406(b) a member of a uni- 
formed service is entitled to the transportation of his household effects, 
within weight allowances prescribed by the Secretaries concerned, in 
connection with a change of temporary or permanent station. The 
Government’s maximum obligation is the cost of a through shipment 
of a member’s household goods within his prescribed weight limitation 
in one lot between authorized places at a valuation equivalent to the 
lowest applicable rate established in the carrier’s tariffs. Paragraph 
M8007-2, Joint Travel Regulations. 

Paragraph M8009-3 authorizes deviation from the regulations so 
that shipments may be made to and from any points. However, the 
member must agree to pay any additional costs resulting from such 
shipments. 

Paragraph M8000-2, item 9 of the regulations provides that the term 
“household goods” does not include articles of household goods ac- 
quired subsequent to the effective date of permanent change-of-station 
orders except in certain circumstances not here relevant. 

Generally, in order to pass title under a contract for the sale of an 
article to be manufactured, there must be not only a completion of the 
article, but also a delivery, or at least something equivalent thereto, a 
tender, or a setting apart for the buyer and an appropriation to the 
contract. The intention of the parties will, however, govern, and if 
such intention appears the title to the property will pass before or 
without delivery. 77 C.J.S. Sales § 257. 

The Uniform Commercial Code provides that title cannot pass prior 
to identification of the goods to the contract, and further provides that 
title passes with reference to physical delivery of the goods in the 
absence of explicit agreement otherwise. Thus, in the absence of ex- 
plicit agreement, title does not pass until physical delivery, as distin- 
guished from mere completion of manufacture or production of the 
goods. However, identification to the contract may take place prior to 
physical delivery, since it may take place when the goods are shipped, 
marked, or otherwise designated by the seller as goods to which the 
contract refers. 67 Am Jur 2d, Sales, § 239. 

Where a Department of Defense employee paid part of the purchase 
price of new furniture upon placement of a purchase order, the re- 
mainder to be paid on delivery, and the furniture was shipped subse- 
quent to the effective date of his travel authorization, in the absence of 
evidence indicating that title passed to him on or before such date, his 
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claim for reimbursement for transportation of the furniture was dis- 
allowed. See decision B-166028, April 22, 1969, copy enclosed. 

Thus, we find no basis for the view that a member has “acquired” 
furniture that he has ordered or contracted for if it is not yet manu- 
factured, or is only partially completed, on the effective date of his 
permanent change-of-station orders. Whether title to the furniture 
would vest in the purchaser after completion or production, but before 
delivery or shipment of the goods to him, would depend on the terms 
of the purchase contract. 

In the absence of evidence that title to the furniture still in the 
possession of the manufacturer had passed to the member prior to the 
effective date of his permanent change-of-station orders, we are of the 
opinion that he would not be entitled to shipment of such items at 
Government expense incident to his charge of station. 

Your question is answered accordingly. 


[ B-178425 J 


Bids—Acceptance Time Limitation—Computation—Saturdays, 
Sundays, and Holidays 


The acceptance of a bid, subject to acceptance within 60 calendar days from the 
date of receipt of the offer, on Monday, February 5, 1973, the 62nd day because 
the 60th calendar day occurred on Saturday, February 3, 1973, did not consum- 
mate a valid contract, notwithstanding the law of the situs—New York State— 
provides that when an act is authorized or required to be performed on a Satur- 
day, Sunday, or a public holiday, it may be done on the next succeeding business 
day, since the applicability of the statute is academic in view of the incorporation 
of Standard Form 33A in the invitation for bids, which provided that “Time if 
stated as a number of days, will include Saturdays, Sundays and holidays.” 
Modifies 38 Comp. Gen. 445 and B-137634, dated July 5, 1963. 


To the Acting Administrator, General Services Administration, 
May 8, 1973: 

We are in receipt of a letter dated April 10, 1973, from your General 
Counsel, requesting an opinion as to the validity of a contract awarded 
to The Crowell Corporation under invitation for bids (IFB) FPNSO- 
E2~-2349-A, issued by the New York Regional Office. 

By the terms of the offer, the Crowell bid was subject to acceptance 
within 60 calendar days from the date of receipt of offers—the 60th 
calendar day being Saturday, February 3, 1973. However, award of 
the contract was made on Monday, February 5, 1973, the 62nd day. 
Crowell immediately declined the award contending that no contract 
came into being because its offer was not accepted within the time 
specified in the bid. On the other hand, GSA contends that the award 
was valid since N.Y. Gen. Constr. Law secs. 25 and 25-a (21 McKinney 
1972-1973 SUPP.) provides that when an act is authorized or required 
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to be performed on a Saturday, Sunday or a public holiday, it may be 
done on the next succeeding business day. 

In a somewhat similar case, our Office held that, in the absence of 
*ederal law, State law will apply. 38 Comp. Gen. 445 (1958), recon- 
sidered B-137634, July 5, 1963; but see The Padbloc Company, Inc. v. 
United States, 161 Ct. Cl. 369 (1963). 

However, unlike the situation described in 38 Comp. Gen., supra, 
this IFB provides on page 3 that Standard Form 334A is incorporated 
by reference. Standard Form 33A states in section 2(f) that: “Time, 
if stated as a number of days, will include Saturdays, Sundays, and 
holidays.” In view of the IFB statements regarding time, the applica- 
bility of the State statute becomes academic. We believe that the last 
day for acceptance of the bid under the IFB was the 60th calendar day 
after bid opening or Saturday, February 3, 1973. Since the purported 
award made on February 5, the succeeding Monday, was declined by 
Crowell, no valid contract was consummated. 

The decision at 38 Comp. Gen. 445 no longer will be followed by our 
Office in cases where the IFB incorporates Standard Form 33A. 


[ B-175359 J 


Transportation—Dependents—Military Personne l—Advance 
Travel of Dependents—Prior to Issuance of Orders 


Members of the uniformed services whose dependents travel long in advance of 
permanent change-of-station orders or release of members from active duty may 
not be reimbursed travel expenses under 37 U.S.C. 406(a) since paragraph 
M7000-8 of the Joint Travel Regulations, promulgated pursuant to 37 U.S.C. 
406(c), prohibits reimbursement when dependents travel prior to the issuance 
of orders directing a station change, or prior to receipt of official notice such 
orders would be issued, unless the travel is supported by a statement of the 
commanding officer, or his designated representative, of the order-issuing head- 
quarters that the member was advised orders would be issued. However, cer- 
tificates issued as much as 6 months prior to orders are not acceptable, unless 
there is a showing a determination actually had been made to issue orders to a 
member, as the relatively short period contemplated between the time of a 
change-of-station determination and the time required to issue the orders would 
be exceeded. 


Transportation—Household Effects—Military Personnel—Advance 
Shipments—Prior to Issuance of Orders 


Although the household effects of the members of the uniformed services may 
be moved at Government expense within prescribed weight allowances under the 
authority of 37 U.S.C. 406(b) incident to a permanent change-of-station, para- 
graph M8015-1 of the Joint Travel Regulations precludes shipment at Govern- 
ment expense when shipment occurs prior to the issuance of orders, except upon 
certification by proper authority that shipment was due to an emergency, 
exigency of the service, or required by service necessity. The authority in 37 
U.S.C. 406(e) for the transportation of dependents, baggage and household 
effects between points in the United States in unusual or emergency circum- 
stances when incident to military operations or need may not be extended to 
authorize transportation long prior to issuance of permanent change-of-station 
orders solely on the basis of dependents’ need. However, erroneous payments 
will not be questioned, but procedures should be corrected. 
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To the Secretary of the Navy, May 14, 1973: 

This is in reference to what would appear to be certain improper 
procedures of administration in the area of travel of dependents of 
members of the Navy and the shipment of members’ household effects 
at Government expense, it being doubtful that such movements may 
be regarded as incident to a change of permanent duty station. 

Enclosed is a copy of our decision of today to Lieutenant (j.g.) 
C. W. Gebhardt, Disbursing Officer, concerning the legality of such 
payments for dependent travel and the transportation of household 
effects at Government expense, long in advance of orders releasing a 
member from active duty. 

We have been informally advised that numerous cases involving the 
shipment of household goods prior to the issuance of orders are now 
pending at the Navy Regional Finarce Center, Washington, D.C. 
Thus, it appears that the situation and practices considered in our 
decision of today may be extensive. 

Under the provisions of 37 U.S. Code 406(a) a member of the 
uniformed services who is ordered to make a change of permanent 
station is entitled to transportation for his dependents. This entitle- 
ment is subject under the provisions of subsection 406(c) to regula- 
tions prescribed by the Secretaries concerned. 

This entitlement is set forth in paragraph M7000 of the Joint 
Travel Regulations promulgated pursuant to 37 U.S.C. 406(c). How- 
ever, certain limitations on this entitlement are set forth in the Joint 
Travel Regulations. One of the exceptions to such entitlement is that 
travel of dependents performed at personal expense prior to the issu- 
ance of orders directing a permanent change of station or prior to 
receipt of official notice that such orders would be issued, will not be 
reimbursed. Paragraph M7000-8, Joint Travel Regulations. 

In regard to the phrase “or prior to the receipt of official notice 
that such orders would be issued,” paragraph M7003—4 of the regula- 
tions provides that the entitlement to transportation of dependents 
prior to the issuance of orders must be supported by a statement of 
the commanding officer, or his designated representative, of the head- 
quarters issuing the change-of-station orders that the member was 
advised prior to the issuance of orders that such orders would be 
issued. 

In this connection, as pointed out in the enclosed copy of decision 
of today, we have repeatedly and consistently held that this provision 
contemplates the relatively short period between the time when a deter- 
mination is made to order a member to make a change of permanent 
station and the date on which the orders are actually issued. General 
information as to the time of eventual release from active duty has 
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consistently been held to be insufficient to meet the requirements of the 
regulations. See 34 Comp. Gen. 241 (1954) ; B-160968, April 14, 1967; 
B-169612, June 29, 1970. 

Paragraph 7151 of the Navy Travel Instructions provides that cer- 
tificates for travel of dependents prior to the issuance of orders will 
not be issued for travel more than 6 months prior to the prospective 
date of the change involved. 

In commenting on this provision in an endorsement dated March 28, 
1972, accompanying the request for the decision, which was rendered 
today, the Chief of Naval Personnel noted that no time limitation is 
imposed by paragraph M7000-8 of the Joint Travel Regulations and 
that the limitation in the Navy Travel Instructions was imposed by 
the Navy to meet personnel assignment considerations. 

Generally, it is our view that the issuance of certificates for de- 
pendents’ travel as much as 6 months prior to the issuance of perma- 
nent change-of-station orders to the member exceeds the relatively 
short period between the time when a determination is made to order 
a member to make a change of permanent station and the time ordinar- 
ily required to issue such orders. We believe that such certificates 
generally are issued on the basis of a prospective change of station, 
indefinite as to date, or on the basis of the date of expiration of the 
term of service, date of eligibility for retirement, etc., rather than on 
a firm determination at the time to issue such orders. 

Hence, it has been our opinion that travel of dependents performed 
as much as 6 months in advance of the issuance of permanent change- 
of-station orders, even though supported by the prescribed certificate, 
generally may not be regarded as having been performed incident to 
the member’s ordered change of station as required by section 406 (a) 
of the statute. Consequently, reimbursement for such travel is not 
authorized in the absence of a showing to support the certificate in such 
cases that a determination actually had been made to issue such orders 
to the member. 

As was stated in the enclosed copy of our decision, under the pro- 
visions of subsection (b) of 37 U.S.C. 406, a member is entitled to the 
transportation of household effects at Government expense incident 
to a permanent change of duty station, within weight allowances pre- 
scribed by the Secretaries concerned. Paragraph M8015-1 of the Joint 
Travel Regulations provides that the shipment of household effects 
prior to the issuance of orders (except in the case of emergency, exi- 
gency of the service, or when required by service necessity, as deter- 
mined by the appropriate authority of the service concerned) is not 
authorized. 

As pointed out in our decision, NAVSUP Publication 490, imple- 
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menting the above provision of the Joint Travel Regulations provides 
that only when a written statement is obtained from the order-writing 
activity certifying that the shipment is required due to emergency, 
exigency of the service, or service necessity, will the shipment of house- 
hold goods prior to receipt of permanent change-of-station orders be 
approved by officers commanding personal property shipping 
activities. 

As indicated above, we have been informally advised that numerous 
actions concerning the shipment of household effects in advance of 
orders apparently without the requisite certification, are pending in 
the Navy Regional Finance Center, Washington, D.C. Even if the 
certifications are attached, it seems highly unlikely that emergencies, 
etc., have actually occurred in all such cases pending in the Regional 
Finance Center, which would afford a proper basis for the movement. 

Section 406(e) of Title 37, U.S. Code, provides that when orders 
directing a permanent change of station for the member concerned 
have not been issued, or when they have been issued but cannot be used 
as authority for the transportation of dependents, baggage and house- 
hold effects, the Secretaries may authorize the movement of depend- 
ents, baggage and household effects and prescribe transportation in 
kind, reimbursement therefor, or a monetary allowance in place there- 
of, in cases involving unusual or emergency circumstances including 
circumstances as there set forth. 

This provision was considered in our decision of June 1, 1970, 49 
Comp. Gen. 821, in which the question was presented whether it pro- 
vides authority for the movement of dependents, baggage and house- 
hold effects of members of the uniformed services in unusual or 
emergency circumstances arising at duty stations in the United States. 
The discussion of the problem indicated that the primary concern was 
the movement of dependents and household effects incident to natural 
disasters, such as that resulting in the Gulf Coast area from hurricane 
Camille in 1969. 

As pointed out in that decision, we have recognized that while sec- 
tion 406(e) was mainly concerned in the return of dependents from 
overseas stations prior to orders, we have also recognized that it pro- 
vides authority in unusual or emergency circumstances for the move- 
ment of dependents and household effects between points in the United 
States when the movements are incident to military operations or 
military need. 45 Comp. Gen. 159 (1965) and 45 Comp. Gen. 208 (1965). 
Also see decision of November 27, 1972, 52 Comp. Gen. 293, copy 
enclosed. 

We concluded, however, that section 406(e) affords no authority 
for such movements incident to natural disasters even though the 
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movements may be in the best interest of the member or the dependents 
and the United States. 

Apparently, section 406(e) and paragraph M8015-1 of the regula- 
tions are being viewed as providing authority for the transportation of 
dependents and household effects between places in the United States 
long prior to the issuance of permanent change-of-station orders and 
solely on the basis of the needs of the dependents, the movement not 
resulting from any military operation or military need as was the case 
in the two 1965 decisions cited above. We find no legal basis for that 
view and are of the opinion that such practice should be discontinued. 

In view of the misunderstanding that apparently has existed in this 
area, we will not question payments, otherwise proper, for such move- 
ments that have been made. However, it is requested that appropriate 
action be taken promptly to correct the practice referred to above. 

We would appreciate being advised of the action taken. 


[ B-176764 J 


Contracts—Data, Rights, Ete.—Use by Government—Basis 


The revised purchase description issued by the Navy which eliminated the re- 
stricted drawings of a subcontractor that had been contained, contrary to 
paragraph 4-106.1(e) of the Armed Services Procurement Regulation (ASPR), 
in a canceled request for technical proposals to furnish engine trim test sets, 
but which included information depicted in the drawings—information readily 
disclosed by physical examination of the sets, and which did not detail how the 
components would be manufactured or assembled—does not violate the subcon- 
tractor’s proprietary rights since the disputed information is contained in the 
subcontractor’s manual furnished to the Navy by the prime contractor with 
unlimited rights by reason of the fact the “Rights in Technical Data” clause 
prescribed by ASPR 9-203(b) and included in the prime contract was incor- 
porated by reference in the manual, thus giving the Navy the right to use the 
information for procurement purposes. 


To McGown, Godfrey, Decker, McMackin, Shipman & McClane, 
May 14, 1973: 

We refer to your letter dated August 8, 1972, and subsequent cor- 
respondence, on behalf of Howell Instruments, Incorporated 
(Howell), protesting against the Department of the Navy’s use for 
procurement purposes of data which you contend is proprietary to 
Howell. 

On June 22, 1972, request for technical proposals (RFTP) N00156- 
72-RFTP-0496 was issued by Naval Air Engineering Center, Phila- 
delphia, Pennsylvania. The solicitation called for technical proposals 
for furnishing 60 engine trim test sets in accordance with the require- 
ments of purchase description 35 (PD-35), dated June 12, 1972. 
These sets are used to determine whether an engine is performing 
efficiently and to determine what adjustments to the engine are re- 
quired. The requirements included indicators to read revolutions per 
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minute (RPM), temperature and pressure, and circuitry for correct- 
ing RPM and temperature to a standard day condition (59°F.) and 
for computing engine pressure ratio. 

As background, it is reported that the general requirements for 
the test unit were set at a meeting held on February 3, 1971, between 
technical personnel from Howell, Navy and Pratt & Whitney Air- 
craft (PW). The record indicates that it was concluded at this meet- 
ing that a test set was to be furnished by Howell, under a subcontract 
with PW, to be delivered to the Navy pursuant to PW’s prime contract 
(No. N00019-70-C-0208) with the Navy for TF30—P-412 engines and 
support equipment for the F-14A aircraft. At this time Howell pro- 
vided the Navy with three drawings which depicted the configuration 
of the control panel, external dimensions of the test set, and the cables 
connecting the test set to the engine. Each of these drawings was 
marked with a Howell legend which indicated that it represented 
a proprietary device. 

After 15 of these test sets (H236) had been furnished to the Navy 
by PW pursuant to its purchase order No. 807153 to Howell, dated 
April 28, 1971, the Navy concluded that any additional procurement 
of these devices should be on a competitive basis. 

In early May 1972, Howell was informed of the Navy’s intent to 
solicit competitive proposals. Howell expressed its concern to the Navy 
that the specification to be released in the solicitation might contain 
data which Howell considered proprietary and requested an oppor- 
tunity to review the Navy purchase description before its release. 
This request was denied by the Navy on the basis that a prior release 
of the purchase description to Howell could give it an unfair competi- 
tive advantage over other prospective offerors. The Navy then issued 
solicitation N00156-72-RFTP-0496 on June 22, 1972, which incor- 
porated the three restricted Howell drawings previously provided to 
the Navy. 

On August 8, 1972, you protested to this Office against RFTP-0496. 
Meanwhile, the Navy had canceled RFTP-0496 and on August 1, 
1972, issued a new solicitation (RFTP-N00156-73-RFTP-0104), 
which included a revised purchase description (PD-35A) eliminating 
the three Howell drawings. Howell states that it received this solicita- 
tion soon after August 8, 1972. With regard to the cancellation of 
RFTP-0496, Navy concluded that its use of the Howell drawings was 
contrary to the policy established in Armed Services Procurement 
Regulation (ASPR) 4-106.1(e) because they bore a restrictive legend 
and were not furnished to the Navy pursuant to the terms of any 
contract which gave it any rights to the drawings. However, the Navy 
also concluded that while use of the Howell drawings themselves was 
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restricted by the legend on the drawings, the information depicted in 
the drawings was not proprietary to Howell. 

In this connection, the Navy reports that the drawings depict only 
information which is readily disclosed by physical inspection of the 
item itself, such as the external dimensions, the layout of the control 
panel, and the connecting cables, and not detailed information as to 
the component’s manufacture or assembly. The Navy takes the posi- 
tion that such requirements are not proprietary because they are based 
upon information which had been previously published or furnished 
to the Navy without restriction by Howell, Pratt & Whitney, and other 
manufacturers; that some of the components are commercially avail- 
able; and that each of the requirements in PD-35A was established on 
the basis of the performance of the engines to be tested as indicated 
by engine trim charts prepared by the engine manufacturer, the equip- 
ment in the fleet which will be used in conjunction with the test sets, 
and general military specifications governing such equipment. Finally, 
the Navy has furnished the following statement as to why it considers 
the information included in PD-35A as not being proprietary to 
Howell: 

* * * * * * * 


2. The specification as now worded merely describes the purpose of the equip- 
ment and the functions desired to be performed by it. The specification includes 
no information detailing how the component parts are to be manufactured or 
assembled in combination with each other; nor does the specification contain 
detailed descriptions of the circuitry involved. The information contained in the 
specification—performance parameters, physical characteristics, quality assur- 
ance tests, ete.—consists of functional statements describing the desired diag- 
nostic capability of the test set in order that the performance capabilities of 
various engines can be accommodated and determined. 

8. Accordingly, since details of specific designs or features are not disclosed 
in the specification PD 35A, it is considered to be a performance-type specifica- 
tion and therefore not containing technical information that can be properly 
considered to be proprietary to a single firm. 

By letter dated August 23, 1972, you reasserted your protest, this 
time objecting to the new solicitation. It is your position that the 
information depicted on the Howell drawings, improperly included 
in the canceled solicitation and purchase description (PD-35), has 
been converted to a narrative form and included in the new solicitation 
and PD-35A. Accordingly, you conclude that PD-35A incorporates 
the same proprietary information included in PD-35 and, therefore, 
the current solicitation must likewise be canceled. You assert that the 
specifications included in both PD-35 and PD-35<A are design specifi- 
cations detailing types of circuits to be used, dimensional outlines of 
boxes, weights, switch functions, panel layouts, types of connectors, 
cable details, and test specifications, which you contend are almost an 
exact copy of the H236 trim test set and, therefore, violative of 


Howell’s proprietary rights. To substantiate these charges, you have 
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furnished a detailed comparative analysis of what you consider the 
most “apparent and flagrant” similarities between the solicitation spe- 
cifications and the Howell H236 specifications. You point out that 
while PD-35A omitted the most obvious appropriations of H236 de- 
sign specifications, it continues to contain proprietary data. 

You state that Howell already has been injured by the Navy’s ac- 
tions and has an immediate course of action for damages against the 
Government. You urge, however, that a cancellation of the pending 
procurement is the proper remedy. In this regard, you refer to a num- 
ber of our decisions to support your argument that the instant solici- 
tations should be canceled. 

In addition, the record contains a letter dated November 27, 1972, 
from the Division Assistant Counsel, United Aircraft Corporation, 
Pratt & Whitney Aircraft Division, which expresses that firm’s 
opinion that PW was unable to provide the Navy unlimited rights to 
the requirements for the test set since a substantial part of the specifi- 
cation was proprietary to Howell. The Navy has taken exception to 
PW’s position, stating the view that its prime contract with PW 
obligates that firm to provide the Navy with unlimited rights in 
certain drawings and that the drawings which PW has thus far 
provided do not fulfill that firm’s contractual requirements. 

The Navy points out that it possesses “Handbook, Operation, Service 
and Overall Instruction” (PWA24365), dated April 1, 1972, which 
contains all of the disputed requirements included in PD-35A. This 
handbook, which contains a Howell proprietary legend, was furnished 
PW by Howell pursuant to purchase order No. 807153, and in turn 
delivered to the Navy by PW in accordance with the prime contract. 
The record indicates that the prime contract between the Navy and 
PW contains the clause entitled “Rights in Technical Data (Feb. 
1965)” set forth in paragraph 9-203(b) of the ASPR. The clause 
provides, in part, as follows: 

* * * * * * * 


(b) Government Rights 
(1) The Government shall have unlimited rights in: 
* * * * ok * * 


(v) manuals or instructional materials prepared for installation, opera- 
tion, maintenance or training purposes. 


Section (g) of the clause entitled “Acqnisition of Data from Sub- 
contractors,” provides that whenever any technical data is to be ob- 
tained from a subcontractor, the contractor shall use the same clause 
in the subcontract, without alteration. 

Paragraph 9 of the “Terms and Conditions of Purchase,” included 
in the PW purchase order for the H236 test sets and manuals provides, 
in part, as follows: 
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* * * There are hereby incorporated by reference and made a part hereof the 

following Armed Services Procurement Regulation clauses as in effect at the 
date hereof: * * * ASPR 9-203.1 “Basic Data Clause”* * *. 
Although the undated form included in the purchase order references 
the “Basic Data Clause,” you have agreed that Howell’s subcontract 
is governed by the “Rights in Technical Data” clause of 1965, referred 
to above. 

It is the Navy’s position that as a result of the express provisions 
concerning rights in technical data contained in both the prime con- 
tract and the purchase order, it contracted for and obtained unlimited 
rights in the subject manual notwithstanding any legend which 
Howell affixed thereto. 

You argue that the subject data clause only entitles the Navy to 
unlimited rights in the manual for the purposes of installation, opera- 
tion, maintenance or training. You assert that any use of the manual 
for procurement purposes is contrary to the intent of the rights in 
data clause and in the instant case, where the manual carries a restric- 
tive legend, amounts to “confiscation.” 

In this regard, we note that paragraph (a) (3) of the subject data 
clause provides that “unlimited rights” means rights to “use, duplicate 
or disclose technical data, in whole or in part, in any manner and for 
any purpose whatsoever.” [Italic supplied.] It is clear, therefore, that 
“unlimited rights” in the subject manual would include the right to 
use the material contained therein for procurement purposes. 

We recognize that the owner of proprietary data may protect itself 
against the unauthorized use of such data, but the owner of the data 
may also contract to obligate itself to deliver such information for 
unrestricted use as a part of the contract consideration—then such 
unrestricted use is not unauthorized. See generally, B-167365, Novem- 
ber 14, 1969 and B-156959, December 6, 1965. 

As you have pointed out, this Office has held that the Government 
should not disclose or use proprietary data for procurement purposes 
without the consent of the owner of such data. 43 Comp. Gen. 193 
(1963). In this case, however, the Navy contends that the procurement 
in question does not include data of a proprietary nature and that, 
in any event, the disputed requirements are contained in a manual 
which was furnished to the Navy with unlimited rights. It has offered 
forceful arguments in support of its position. Although you have 
strongly disputed the Navy’s position, we are not persuaded that 
Howell’s proprietary rights are being violated by the Navy. In the 
absence of clear and convincing evidence that Howell’s proprietary 
rights are being violated, we do not believe that our Office would be 
justified in disturbing a competitive procurement. 

Accordingly, your protest must be denied. 
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[ B-177115 J 


Contracts—Data, Rights, Etc.—Acquisition by the Government— 
Reverse-Engineering Procedure 


The inclusion in a reauest for proposals of a stationary:brake disc drawing 
furnished without restriction to the Air Force under sole-source contracts in 
order to create competition or for reverse engineering purposes did not violate 
proprietary data rights where Government contracts law in recognizing data 
rights also recognizes such data may be lawfully obtained by reverse engineering 
when the data is not restricted and the Government acquires title, and since it 
is incumbent upon the contracting agency to maximize competition where the 
assurance of reliability and interchangeability of spare parts may be obtained 
through competitive procurement as well as from sole-source buys from the 
current manufacturer of the item. Furthermore, the contracting officer in mak- 
ing an award is not obliged to consider possible foreign patent problems since 
such a possibility is too speculative, complex, and burdensome. 


Contracts — Specifications — Tests — Difference Between Sole- 
Source and Subsequent Sources 


While the stationary brake discs to be used as spare parts which were furnished 
by a sole-source contractor to the Air Force were initially subject to more strin- 
gent testing than those of subsequent sources competing for the procurement, 
this inequality is attributable to the fact the initial testing was necessary to 
prove the design, composition, and functional characteristics of the newly de- 
signed component, whereas subsequent sources were required to demonstrate only 
that their parts would meet the specifications and functional characteristics of 
the accepted component previously proven through more rigorous qualification 
testing. The responsibility to determine the amount of testing necessary is a 
matter of administrative discretion, and the United States General Accounting 
Office is not equipped to consider the technical sufficiency of the administrative 
determination. 


Bidders—Qualifications—Capacity, Etc.—Qualifications v. Quali- 
fied Products 


The issuance of a request for proposals for stationary brake dises to be used as 
spare parts to the “only known qualified sources” does not mean the item being 
procured involves a qualified product. The establishment of procedures to deter- 
mine the qualifications of a source to manufacture a part in accordance with 
required specifications is discretionary and within the ambit of the expertise 
of the cognizant technical activity, whose responsibility it is to determine the 
criteria necessary to insure the safety, dependability and interchangeability of 
the part on an ad hoc basis. 


To the Goodyear Tire and Rubber Company, May 14, 1973: 


Reference is made to your telegram dated September 26, 1972, and 
subsequent letters, protesting the issuance of request for proposals 
(RFP) No. F42600-72-R-6565, by the Ogden Air Materiel Area, Hill 
Air Force Base, Utah, to parties other than Goodyear, for a stated 
quantity of stationary brake discs to be used as spare parts, and the 
resulting award of a contract to Nasco Engineering, Incorporated. 

Prior to the issuance of the subject RFP, the stationary brake discs, 
P/N 9533565, were procured from Goodyear on a sole-source basis. 
However, in April 1972 the cognizant technical personnel determined 
that any subsequent procurement of the brake discs should be done on 
a competitive basis. Consequently, Purchase Request No. FD2020-73- 
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42603 was coded 2C, designating the suitability of the procurement 
for competition for the first time, in accordance with Air Force Reg- 
ulation (AFR) 57-6. Nine firms were designated as the “ONLY 
KNOWN QUALIFIED SOURCES,” and of the nine sources solic- 
ited, only Goodyear and Nasco responded. Since Nasco was the low 
proposer, but had not previously produced the brake disc, a preaward 
survey was conducted by the Defense Contract Administration Serv- 
ices Office (DCASR) in Los Angeles. At the conclusion of the survey, 
a complete award to Nasco was recommended. After your protest was 
filed with our Office, the contracting officer, on January 5, 1973, in 
accordance with Armed Services Procurement Regulation (ASPR) 
2-407.8(b) (3), determined that it was necessary to award the con- 
tract for the procurement of the brake disc. The contract was awarded 
to Nasco on January 12, 1973. 

In your letter dater October 5, 1972, you challenge the legality of the 
Air Force’s utilization of your drawings for competitive procurement 
or reverse engineering. You state that the drawings and other data 
are proprietary and the right to their use had not been acquired by the 
Government even though the proprietary legends had been crossed out 
by unknown persons. 

The drawings in question were reportedly delivered by Gooodyear 
te the Government under contracts AF33(657)-8177 and AF33 (657)- 
9716. Each contract included a Data Clause, the pertinent portions of 
which follow: 

(a) The term “Subject Data” as used herein includes * * * drawings or 
other graphical representations * * * (whether or not copyrighted) which are 
specified to be delivered under this contract * * *. 

(f) * * * the Government may duplicate, use, and disclose in any manner and 


for any purpose whatsoever, and have others so do, all Subject Data delivered 
under this contract. [Italic supplied.] 


(h) Notwithstanding any provision of this contract concerning inspection and 
acceptance, the Government shall have the right at any time to modify, remove, 
obliterate or ignore any marking not authorized by the terms of this contract 
on any piece of Subject Data furnished under this contract. [Italic supplied]. 

Furthermore, in Part IV (b) in each of the said contracts it was 
agreed that: 

The rights obtained by the Government in Subject Data are set forth in the 
Data Clause incorporated in this contract [above], and nothing elsewhere in this 
contract or in any documents incorporated by reference in this contract shall be 
construed as in any way altering such rights. 

Consequently, we are of the opinion that the Government acquired 
unlimited rights to the drawings in question and, irrespective of which 
party crossed out the proprietary legends on the drawings, none of 
Goodyear’s proprietary rights in the data were violated by including 
the drawings with the subject RFP. In this connection, it should be 
noted that the Air Force states that the legends were crossed out when 
the drawings were received from you. 
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In your letter of January 25, 1973, you state, in reference to material 
and processing specifications for discs and friction elements, that: 

The subject disc cannot be manufactured without such data, however, and the 
Government did not receive it from Goodyear. Therefore, this data, if available 
for reprocurement, has to be the result of Reverse Engineering on the part of the 
Air Force. The data could be obtained in no other way. 

Therefore, you contend that by engaging in reverse engineering, the 
Air Force has unlawfully gained possession of, and wrongfully used, 
your proprietary data. 

Protection of one’s rights in proprietary or technical data is recog- 
nized throughout the area of Government contracts law. See B-156727, 
October 7, 1965. However, the law clearly recognizes that, by the proc- 
ess of reverse engineering, one may lawfully gain possession of a 
product fabricated through the use of proprietary data and, thus, 
through inspection, experimentation and analysis, create a duplicate. 
The product then loses its proprietary character. B-166071, Septem- 
ber 18, 1969. Since Goodyear did not explicitly restrict the use of the 
brake discs sold to the Government under contracts AF33(657)-8177 
and AF33(657)-9716, the Government acquired title to the items and 
the right to use them however it wished. B-166071, swpra. Further- 
more, the Data Clauses included in those contracts stated in part that: 

(i) * * * For the purpose of this clause, “proprietary data” means data pro- 

viding information concerning the details of a contractor’s secrets of manufac- 
ture, such as may be contained in but not limited to his manufacturing methods 
or processes, treatment and chemical composition of materials, plant layout and 
tooling, to the extent that such information is not disclosed by inspection or 
analysis of the product itself and to the extent that the contractor has protected 
such information from unrestricted use by others. [Italic supplied.] 
Since restrictions on the use of the brake discs procured under the 
aforementioned contracts were not stipulated in the contracts, it seems 
clear that the Air Force procured and received the discs delivered 
under those contracts free of any restriction on their use and was 
able to engage in reverse engineering without incurring any liabil- 
ity to Goodyear. However, it should be noted that it is not clear 
from the record to what extent, if any, reverse engineering was 
accomplished. 

In a letter of October 16, 1972, your patent counsel lists the patents 
(which cover the brake structure) that Goodyear owns in certain for- 
eign countries. He states that the Government has no license under 
these patents since the brake was developed solely with Goodyear 
funds and urges us to consider the possible patent problems which 
may arise from the procurement of this type of brake disc from un- 
licensed sources and from its ultimate use in any of the countries where 
the device is patented. 
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In this regard, we are of the opinion that the contracting officer 
should not have to take into consideration the possible patent problems 
involving foreign patents when making an award. Whether or not 
such problems will occur after award, and what liabilities, if any, will 
be incurred, are matters so speculative and complex that it would be 
unreasonable to impose such a burden on the contracting officer. 

Your contention that the RFP should have been canceled or placed 
as a sole-source procurement because it violated the Memorandum of 
Agreement between Wright-Patterson Air Force Base and Hill Air 
Force Base is apparently without merit. It appears from the record 
that the cognizant engineering activity under the Agreement assumed 
responsibility for technical acceptability of the parts being procured 
under the subject RFP. 

You also question the procurement facility’s determination that the 
other eight companies were, in fact, qualified sources. It is reported 
that the companies in question were considered qualified because they 
had previously furnished satisfactory aircraft wheel/brake compo- 
nents of equivalent complexity and functional criticality. Further- 
more, it is reported that components tested by OOAMA in accordance 
with material and process requirements developed by OOAMA/MME 
met all test requirements of the applicable Air Force drawing and 
military specification. Therefore, it is the Air Force’s position that 
parts manufactured by qualified sources in accordance with the manu- 
facturing data furnished in the RFP will meet all requirements. The 
establishment of procedures to determine the qualifications of a source 
to manufacture a part in accordance with required specifications is dis- 
cretionary and within the ambit of the expertise of the cognizant tech- 
nical activity. Thus, the activity assigned responsibility over a given 
part, in this case the Ogden Air Materiel Area, “may determine those 
criteria necessary to insure the safety, dependability and interchanga- 
bility [sic] of the part on an ad hoc-basis.” B-172901, B-173039, 
B-173087, October 14, 1971. While it is true that the testing procedures 
to which Goodyear was initially subjected were more stringent than 
those to which subsequent contractors will be subjected, this inequality 
is attributable to the fact that the Goodyear tests were necessary to 
prove the design, composition and functional characteristics of the 
newly designed component, while any subsequent sources will be re- 
quired to demonstrate only that their parts will meet the specifications 
and functional characteristics of the accepted component previously 
proven through more rigorous qualification testing. Ogden Air Mate- 
riel Area was charged with the responsibility of determining the 
amount of testing necessary, if any, to assure specification compliance. 
Since our Office is not equipped to consider the technical sufficiency of 
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such determinations, and since such determinations are matters pri- 
marily of administrative discretion, we will not substitute our opinion 
for that of the technical activity assigned the duty to oversee compo- 
nent acceptability. B-172901, B-173039, B-173087, supra. 

In your letter of October 5, 1972, you contend that changing from a 
sole-source procurement method to a competitive method for procur- 
ing brake discs will cause a degradation of the industry. You state: 

All of these programs require engineering talent and we maintain this talent 
by selling spare parts. It seems eminently unfair to start a program one way and 


then switch to a new method of procuring parts that could eliminate the entire 
wheel and brake industry from proposing on new aircraft. 


In your letter dated December 19, 1972, you state that: 


* * * we feel that the Government must maintain an industry base for future 
development of wheels and brakes for the next generation of military aircraft. 
This can only be done by buying spare parts from the original designer and 
manufacturer. 


You contend that it would be in the Government’s best interest to 
continue procuring the brake discs on a sole-source basis from Good- 
year. 

We are of the opinion that competition will not eliminate the entire 
industry from proposing on brake discs for new aircraft. To the con- 
trary, we believe it may encourage new firms to enter the market, 
thereby enhancing rather than degrading the industry. For the same 


reason, we fail to see how elimination of the entire wheel and brake 
industry, other than Goodyear, from competing on spare parts will 
“maintain an industry base for future development of wheels and 
brakes.” 

We have consistently held that absent sufficient documented reasons, 
competition in all aspects of procurement is the desired goal and that 
continued vigilance should be exercised in an effort to maximize com- 
petition. 50 Comp. Gen. 184 (1970). Further, 10 U.S.C. 2304(g), as 
implemented by ASPR 3-102(c), requires competition to the maxi- 
mum extent practicable. AFR 57-6, section 1-300 is to the same effect. 
Also, see ASPR 1-313 (a), with respect to the competitive procurement 
of parts. We feel that in many instances the assurance of reliability 
and interchangeability of spare parts may be obtained through com- 
petitive procurement procedures as well as from sole-source buys from 
the current manufacturer of the item. Therefore, when the Air Force 
became aware of other qualified sources, it was incumbent upon it to 
solicit those firms to attain maximum competition. B-172901, B—173039, 
B-173087, supra; B-166435, July 1, 1969. 

Finally, in your letter of January 25, 1973, you cite our decision of 
September 19, 1972, 52 Comp. Gen. 142, for the proposition that an 
offer to supply a product to be produced at a plant other than the one 
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at which the previously qualified item was produced is an offer to sup- 
ply an unqualified product and is nonresponsive in a material aspect. 
The cited case is not applicable to the situation here because the pro- 
curement concerned there was restricted to bidders listed on a Quali- 
fied Products List (QPL) and involved the effect of a bidder having 
QPL status failing to accomplish transfer of QPL production facility 
designation from the approved facility to another facility prior to bid 
opening as provided for in the solicitation and regulations. Although 
the procurement here involved was restricted to certain qualified 
sources, it did not involve a QPL item. 
In view of the foregoing, your protest is denied. 


[ B-177220 J 


Bids—Two-Step Procurement—Evaluation—Experience 


An offeror under the request for technical proposals (RFTP) of a two-step pro- 
curement for the design, construction, and performance testing of nitric acid- 
sulfuric acid concentration plants who possesses “in-depth” technological skill 
and experience but who had never designed and constructed a plant exactly like 
that outlined in the RF TP—the position of the protestant, the only other respon- 
sive bidder—satisfied the experience requirements of the solicitation and was, 
therefore, acceptable for advancement to step two, and having submitted the low- 
est bid, as the protestant’s bid errors could not be waived as a minor informality, 
properly was awarded a contract. The experience provisions of the solicitation 
only required a showing that the components offered had performed satisfac- 
torily in an operating plant of similar design for 2 years and not that all com- 
ponents had been put together in a facility and operated successfully in that 
facility for 2 years. 


Records—“Public Information Law’”—Refusal to Disclose Infor- 
mation Procedure 


An unsuccessful company under a two-step procurement for the design, construc- 
tion, and performance testing of nitric acid-sulfuriec acid concentration plants 
who when refused the name and location of facilities built by the successful 
bidder should have appealed its contention of entitlement to the information 
under 5 U.S.C. 552—the Public Information Act—as provided in 32 CFR 286.1 
et seq. since the United States General Accounting Office has no authority under 
the act to determine what information must be disclosed by other Government 
agencies. 


To Hercules, Inc., May 14, 1973: 


Further reference is made to your letter dated October 10, 1972, 
and subsequent correspondence, protesting on behalf of your firm and 
J. A. Jones Construction Company, a Joint Venture (Hercules- 
Jones), against the award of contracts to Chemical Construction 
Company (Chemico) under the second step of formal two-step pro- 
curements, issued on May 5, 1972, by the District Engineer, United 
States Army Engineer District (Corps of Engineers), Mobile, 
Alabama. 

Requests for technical proposals (RFP) DACA01-72-R-0013, 
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DACA01-72-R-0014, and DACA01-72-R-0015 were issued on De- 
cember 12, 1971, January 3, 1972, and January 4, 1972, respectively, 
and all were opened on February 17, 1972. The enumerated RFPs, 
step one of the referenced two-step procurements, requested proposal 
for the design, construction and performance testing of nitric acid- 
sulfuric acid concentration plants (NAC-SAC) at Badger Army 
Ammunition Plant (AAP), Baraboo, Wisconsin; Radford AAP, 
Radford, Virginia and Sunflower AAP, Lawrence, Kansas. At this 
juncture we think it will be helpful to quote the contracting officer’s 
layman’s explanation and description of the services and facilities 
being procured. At page 7 of his report to our Office he stated: 

Without getting into the complicated chemistry involved, the Nitric Acid- 
Sulfuric Acid Concentration Plant, as outlined in the RFTP (0013), consists of 
Nitric Acid Concentration Units and Sulfuric Acid Concentration Units com- 
bined into a single plant to describe a general process requirement. The nitric 
acid concentration side is capable of taking a blended feedstock containing nitric 
acid, or a weak nitric acid feedstock, and concentrating the nitric acid to higher 
strength. Likewise, the sulfuric acid concentration side is capable of taking a 
blended feedstock containing sulfuric acid, or a weak sulfuric acid feedstock, 
and concentrating the sulfuric acid to higher strength. When the two processes 
are erected side by side as a single plant and are fed a blended feedstock contain- 
ing amounts of both nitric acid and sulfuric acid, two physically separated 
products are obtained, i.e., strong nitric acid on one side and strong sulfuric acid 
on the other. 

Of the four technical proposals received under the first step, only 
the proposals of Hercules-Jones and Chemico were found acceptable 
and, in the second step, these firms were invited to submit priced bids 
under invitations Nos. DACA01-72—B-0085, -0088 and -0090 for 
Badger, Radford and Sunflower, respectively. 

When bids were opened on June 15, 1972, Hercules-Jones was the 
apparent low evaluated bidder under -0085 (Badger AAP), while 
Chemico was the apparent low bidder under -0088 (Radford AAP) 
and -0090 (Sunflower AAP). 

By a telegram dated June 16, 1972, and supplemented by its letter 
of June 22, 1972, Hercules-Jones protested to the Corps of Engineers 
any award because of alleged discrepancies between the values as- 
signed by the two bidders in the evaluation format in the IFBs. In a 
letter dated July 21, 1972, your firm questioned whether Chemico 
met the experience requirements outlined in the solicitation. Conse- 
quently, the three proposals and bids of both firms were reviewed by 
technical personnel of the Mobile District and Catalytic, Inc., the 
retained Architect-Engineers, to determine the validity of the protest 
and the responsiveness of the bids. As a result of the review it was 
determined that Chemico had submitted bids which were in accord- 
ance with their previously accepted technical proposal and were 
responsive to the requirements of the invitation for bids. The review 
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also disclosed that Hercules-Jones’ bids were nonresponsive under all 
three invitations because they had understated the HNO, feed acid 
and net consumption of H.SO, by a considerable amount for all three 
projects and the stated yield of H,SO, was in excess of 100 percent on 
all three bids. 

Following a conference held on July 13, 1972, between representa- 
tives of your firm and the Corps of Engineers, Hercules-Jones was 
formally notified by the Corps on August 14, 1972, that its bids were 
determined to be nonresponsive because of the above-stated reasons. 
By letter of the same date your firm was advised that the Corps had 
considered the merits of your protest and had found Chemico’s bids 
to be responsive to the terms of the invitations, and should Hercules- 
Jones desire to pursue further its protest that it should do so within 
10 days of receipt of the letter. There followed an additional con- 
ference on August 28, 1972, between the interested parties, and on 
October 4, 1972, the Corps officially denied your protest and on that 
date award was made to Chemico on all three projects. 

Since the issues raised by your protest can be resolved in principle 
by considering only one of the three two-step solicitations, we will 
confine our consideration of the merits of the case to the Badger 
project. 

As amended, RFP -0013 devoted some eighty pages to “Technical 
Criteria” under Appendix B, and under Appendix C, 10 pages of the 
solicitation dealt with the “Method of Evaluation” to be employed in 
selecting the bid which would result in the lowest total annual cost 
to the Government at the design capacity specified. RFP —0013 con- 
tained in pertinent part the following provisions concerning offerors’ 
experience : 

Section 1, paragraph A.(3) : 

* * * Offeror should cite his specific experience in the design and construction 
of facilities of the type being proposed. * * * The technical proposal shall also 
include a list of plants, which the offeror has completed, that use a similar proc- 
ess to manufacture the same product from similar raw materials. * * * 

Appendix B, Section II. General Requirements. 

Paragraph A.: 

Equipment and Materials of Construction. All equipment and material intended 
for incorporation in these units shall be new; of good quality ; manufactured by 
companies regularly engaged in the manufacture or production of such equipment 
or materials and designed for the purpose intended. Standard items of equipment 
are preferred, and the offeror must be prepared to demonstrate satisfactorily to 
the Evaluation Board that any design, equipment, materials or metallurgy he 
intends to employ has had at least two years’ successful operation in a facility of 
the same general type and service as that proposed in the technical proposal. 
Appendix C, Sections II, A.5 and 6: 

5. Offeror’s experience: The offeror must demonstrate to the satisfaction of 
the Evaluation Board, that his organization has the required specific experience 
in nitric sufuric acid concentration plant design and construction to accomplish 
the work to the best interests of the Government. 


6. Process Experience : The offeror must demonstrate, to the satisfaction of the 
Evaluation Board, that the process and the equipment proposed are based on 
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proven technology, and that all components have performed satisfactorily in an 
operating plant of similar design in commercial or government operation for a 
period of not less than two (2) years. 


Concerning blended feedstock requirements, RF P-0013 contained 
the following relevant statements: 


Section I, paragraph A.4: 

4. The technical proposal shall describe in detail the facility to be furnished by 
the offeror. It shall include but not be limited to process flow diagrams, plot 
plans, equipment lists, summaries of connected and used utilities, operating pro- 
cedures, piping and instrumentation flow diagrams, raw materials and other 
consumables needed, finished product quality, yields on feedstocks, range of 
capacity and any other pertinent data all in sufficient detail to allow a complete 
technical evaluation of the facility. 

Appendix B—Technical Criteria—Section ITI. 
Design Basis, Paragraph C, 1.d. 

d. Blended feed to concentrator. 

The AOP-derived nitric acid, the fume nitric acid, and the spent mixed acid 
shall be fed to the extractive distillation tower, either separately or combined, 
in suitable proportion to provide the following blended feed composition. The unit 
design capacity shall be based on this feed blend. 

Percent 
Nitric Acid (wt) 
Sulfuric Acid 
Nitrosylsulfurie Acid 
Water 
Temperature 


Appendix C—Method of Evaluation, III.B. 

Fecdstocks: The technical proposal shall indicate the feed acid consumption of 
each NAC-SAC unit under the guaranteed design capacity operating conditions. 
Offeror shall state the feed acid consumption in short tons per ton 100% product 
nitric acid for both nitric acid and sulfuric acid in the blended design feedstock. 
Yield losses for each unit shall be assessed by the Government as a normal an- 
nual operating cost based on the following acid unit prices: 


Nitric Acid $100.00 per short ton (2000 Ibs.) 100% HNOs 
Sulfurie Acid $30.00 per short ton (2000 lbs.) 100% H:SO, 
While technical personnel of the Corps were of the view that the 
the above-quoted provisions made it clear that the Government was in- 
terested in determining the total overall amount of feed acids going 
into the plant (including nitrosylsulfuric acid), the total overall 
amount of product and/or by-product acids coming out, and the losses 
of nitric and sulfuric acid going through, in an attempt to answer 
questions raised by your firm concerning how the constituents of the 
feedstock should be entered in the bidding schedule of step two, 
Amendment No. 2 to the IFB was issued on June 5, 1973, which added 
a new paragraph 5 to Section E of Appendix B of the RFP, which 
stated : 
a All losses of sulfuric acid and nitric acid shall be stated and guaranteed in 
F cadaehine material balance showing all guaranteed figures of blend feedstock, 
losses, product and by-product sulfuric and nitric acids must be provided by the 
successful offeror within 30 days after award of contract. Nitrosylsulfuric acid 


in the blended feedstock shall be calculated as separate streams of equivalent 
100% HNO; and 100% H:SO,. These equivalents shall be added to the respective 
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nitric and sulfuric acid feed quantities of the blended feedstock for the purpose 
of establishing the total amount of each acid entering the NAC-SAC units and for 
determining the applicable acid recovery yields of the NAC-SAC units. 


You submit that there are three issues raised by your protest, 
namely: 1. Was Chemico responsive? 2. Was Hercules-Jones respon- 
sive? 3. If both were responsive, which bidder was low? Since we have 
concluded that the first two questions must be answered in the affirma- 
tive and in the negative, respectively, the third question becomes 
academic. 

1. ls Chemico responsive? 

You state that by far the single most important paragraph in the 
RFP bearing upon this protest is Section IT. A., Appendix B at page 
B-2 of -0013 (which we again quote in pertinent part), showing the 
following requirement: 


* * * the offeror must be prepared to demonstrate satisfactorily to the Evalu- 
ation Board that any design, equipment, materials or metallurgy he intends to 
employ has had at least two years’ successful operation in a facility of the same 
general type and service as that proposed in the technical proposal. 


Thus you argue: 


Two parts of this requirement deserve particular attention. First is the 
language “. .. must be prepared to demonstrate satisfactorily. . . .” These words 
establish the fact that while the act of demonstrating to the Board is discre- 
tionary with the Board, the ability to demonstrate is mandatory. The offeror 
must be prepared to demonstrate two years of successful operation, and unless 
he can do so he cannot respond to the invitation. 

Second, attention is invited to the words “. .. a facility of the same general type 
and service as that proposed. .. .” These words make it clear that success with 
various items of the equipment, materials or metallurgy (chemistry) proposed is 
not enough. To meet this test, an offeror must have put them all together in a 
facility and operated them successfully in that facility for two years. 

Hercules Incorporated has been in the business of operating nitric acid- 
sulphuric acid concentration plants for over fifty years, and has sufficient business 
contacts and sources of information in the industry that if Chemico has, in fact, 
operated a facility of the general type and service it has proposed, Hercules 
would know of it. No such facility is known to exist. The District Engineer has 
verbally informed Hercules-Jones that he has satisfied himself that Chemico’s 
proposed design complies with the requirement. Citing the so-called Freedom 
of Information Act (Pub. Law 89-487; 5 U.S.C. 552), Hercules-Jones has asked 
the District Engineer for the name and location of the facility but he has refused 
to do so on the surprising basis that such information is proprietary or 
confidential. 


It is therefore urged that if Chemico did not satisfactorily demon- 
strate that its design, equipment and materials have had 2 years’ suc- 
cessful operation in a facility similar to that it proposed, our decision 
in 48 Comp. Gen. 291 (1968) (DeZaval case) is remarkably similar to 
the instant protest and is dispositive of this issue. 

It should be observed, with respect to your contention that you are 
entitled under 5 U.S.C. 552 to obtain the name and location of facilities 
built by Chemico, that we have no authority under that act to deter- 
mine what information must be disclosed by other Government agen- 
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cies. B~165617, March 16, 1969. Also, it does not appear that you availed 
yourself of the appeal procedures for review of refusals to release such 
information, as provided in 32 CFR 286.1, et seg. In any event, we do 
not believe that you have shown that you have been unduly prejudiced 
in questioning Chemico’s qualifications, and it appears that because 
of your role as operating engineers for existing AAP facilities at Rad- 
ford and Sunflower, as well as from your own stated independent in- 
vestigation, you are well aware of Chemico’s experience in this area. 
It is also noted that in those plants cited by the contracting officer as 
meeting the same general type and service as those proposed by Chem- 
ico in its technical proposal, you have detailed at some length the dis- 
similarities that you believe to exist between the plants in operation as 
opposed to the ones offered, as well as the alleged unsatisfactory per- 
formance at these plants by Chemico. 

In direct response to the issue of whether Chemico met the above- 


cited experience requirements, the administrative report to our Office 
advised : 


Chemico meets these general requirements [experience] in the same sense 
that Hercules-Jones does, in that neither company has designed and constructed 
a plant exactly like that outlined in the RFTP. However, it was recognized that 
both companies possess “in-depth” technological skill and experience, and, in 
keeping with the “Design Philosophy” expressed on page B-1, Appendix B of 
the RFTP, both Chemico and Hercules-Jones were considered acceptable for ad- 
vancement to Step Two. 

The design philosophy cited was developed to conform to ASPR 2-501 General, 
last paragraph. Significant quotes are, “Since facilities incorporating these fea- 
tures to meet the following technical criteria are without precedent in Govern- 
ment plants, two-step formal advertising is the method employed to obtain the 
best offer from industry. Because the Government wishes to grant all offerors the 
greatest flexibility in their technical proposal or proposals for furnishing this 
plant, the criteria included in this Request for Technical Proposal are not in- 
tended to be unduly restrictive to the offeror but to be a guide of the minimum 
standards of engineering design, construction. operation, safety, and mainte- 
nance that are acceptable to the Government for this facility.” 

Both offerors were granted exceptions to the RFTP based on this premise. 


s * * * * * * 


Hercules-Jones was told on numerous occasions that Chemico’s pm-posed 
design met the general requirements of the RFTP concerning experience in 
the same way the Hercules-Jones T.P. did. It was told also that the Evaluation 
Board (Contracting Officer) had proof of satisfactory experience with the Chem- 
ico units involved, and that there was no RFTP requirements, law, or regulation 
that required the Contracting Officer to prove this to the satisfaction of other 
bidders. 

Attached as Tab “D” are vendors’ lists from both Chemico and Hercules- 
Jones. As is evident from the lists, both offerors buy and install technically 
proven equipment of standard design and manufacture from the same vendors. 
It is noted that such names as Duriron Company, Pfaudler Company, Nooter, 
Vulcan, John Zine, Marley, Fansteel, etc., appear in both lists. RFTP-0013 
specifically requires (see 2.b.(2)) ...; “manufactured by companies regularly 
engaged in the manufacture or production of such equipment and material and 
designed for the purpose intended.” This provision was enforced upon Chemico 
and Hercules-Jones alike. Since there is no RFTP requirement that offerors 
prove each individual piece of equipment until performance tests—after the 
plants are mechanically complete—and since both offerors wculd normally 
purchase and install equipment and materials from essentially the same ven- 
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dors, it was determined Chemico was as technologically capable of putting the 
pieces together as Hercules-Jones. An evaluation of the data sheets concern- 
ing equipment and materials indicates that the Chemico Technical Proposal 
contained all the necessary experience record at Step I. 

s a es s + * * 


In accordance with the provisions of ASPR, Part 5, Section II, paragraph 
2-503.1, Step One, RFTP-0013 was distributed to qualified sources in accordance 
with 1-302.2. There has never been any doubt that Hercules-Jones was a quali- 
fied source. The Parlin, New Jersey plant is listed in its Technical Proposal. 
Based on the above, Chemico was also considered a qualified source, and after 
proper evaluation of its Step I documents, was advanced to Step II. 


As we interpret the experience requirements in the instant case, the 
emphasis is placed upon the offeror’s experience in nitric sulfuric acid 
concentration plant design and construction capability to accomplish 
the required work to the satisfaction of the Government. The offeror 
must be prepared to show that the components offered have performed 
satisfactorily in an operating plant of similar design for 2 years as 
that proposed in its technical proposal; and not as you urge, that an 
offeror must have put them all together in a facility and operated them 
successfully in that facility for 2 years. 

In the DeLaval case (48 Comp. Gen. 291) the experience require- 
ments were concerned with the reliability of the ztem offered rather 
than the capability of the manufacturer and we held that such re- 
quirements went to the responsiveness of the bids rather than to bid- 
der responsibility. It appears that the Evaluation Board did not spe- 
cifically consider whether the experience requirements of the instant 
procurement went to responsibility or responsiveness. In our view these 
requirements in the RFP went for the most part to the question of 
responsibility of the offeror and his overall ability to construct satis- 
factory plants, rather than to the responsiveness of his bid under the 
second step, and, to this extent, your arguments concerning the “re- 
sponsiveness” of Chemico’s bid under the second step are misplaced. To 
the extent that responsiveness is involved, we find no basis for con- 
cluding that the Chemico bid did not meet the literal requirements of 
the second step. Thus DeZavatl is not dispositive of this issue. 

We do not question an agency’s determination of a contractor’s qual- 
ification in the absence of either clear evidence of bad faith or a con- 
vincing showing that no substantial grounds exist for the administra- 
tive determination. 45 Comp. Gen. 4, 6 (1965) ; 37 Comp. Gen. 480, 435 
(1957). We do not find that you have presented sufficient persuasive 
evidence to meet this burden of proof, or to sustain your allegation 
that “Hercules-Jones meets this requirement [experience]; Chemico 
does not.” Rather, our review of the record, and consideration of the 
evidence and arguments advanced at the conference attended by all 
parties in interest, have uncovered no basis upon which we might prop- 
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erly conclude that the agency acted unreasonably or in bad faith in 
finding Chemico responsible and its bid responsive. 

You have also questioned, under your designated issue Number 3, 
whether the Corps properly analyzed the comparative operating costs 
in the Evaluation Formula of step two, in that you' allege Chemico’s 
guaranteed yield of 99.8% (as opposed to your guarantee of 98.5%) 
has never been attained by Chemico and is “nothing more than a gleam 
in Chemico’s eye.” You say the entire price advantage gained by Chem- 
ico under the second step is achieved by its stated yield and treatment 
of liquid waste effluent. We do not accept the premise upon which this 
argument is based hecause it seems to be no more than an assertion 
that Hercules-Jones’ operating costs should be accepted as the stand- 
ard of realism. However, you have presented no persuasive reason why 
Chemico’s costs, which were the lowest overall, are not an equally valid 
standard of realism. The administrative report, in answer to this con- 
tention, observes: 

Catalytic, Inc., the MDO consultant for these projects, has completely evaluated 
Chemico Bid Items #1 and #2 from both technological and accuracy of quota- 
tions standpoints. The consultant states that technically Chemico can probably 


do what they have guaranteed in the quotations, and that the guaranteed feed 
acid requirements of Chemico are accurate to within negligible limits of error. 
ok * * * * * % 

In discussing these items, Hercules, Inc. states briefly their inability to ascer- 
tain what Chemico is offering that Hercules, Inc. is not offering. No doubt it 
is difficult for Hercules, Inc. to verify the extremely small effluents quoted by 
Chemico, based on what the Hercules, Inc. staff believes Chemico to be offering. 
The extremely small guaranteed liquid effluent streams were the subject of a 
study of Chemico’s Technical Proposal and amendments, aside from the Hercules 
protest. It was undertaken to assure this office that Chemico was indeed bidding 
their Technical Proposals. The consultant states, and it has been verified by this 
office: ““Chemico’s T.P., revised and admissible, stated that Chemico was adding 
capital equipment which function specifically was to reduce or eliminate liquid 
waste effiuent.” The purpose of including Item #9 Radford, #10, Badger and 
#11 Sunflower in the Bid Evaluation Formula was to force Designer-Construc- 
tors to bid plants with the least possible liquid effluents, or have high annual 
operating charges for these items assessed against them. Rather than go the 
route of higher operating assessments, Chemico chose to add additional equip- 
ment “inside” their plants; hence their low liquid effluent quotations. Chemico 
bid their Technical Proposals in this respect. 


2. Is Hercules-Jones responsive? 

As stated earlier, it was determined by the Corps that Hercules- 
Jones did not bid its technical proposal when it did not include the 
nitric and sulfuric acid equivalents in the nitrosylsulfuric acid when 
establishing the total amount of each acid entering the NAC-SAC 
units. 

While admitting that you misstated the yield on sulfuric acid in the 
Evaluation Formula, you argue: 

At the outset, it should be emphasized that Hercules-Jones did not understate 
the HNO; feed acid or the net consumption of H.SO, in its technical proposal, 


which necessarily is included as a part of the bid. The District Engineer does 
not disagree with that assertion. In making the allegation of nonresponsiveness 
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by virtue of understatement of nitric acid feedstock and net consumption of 
sulphuric acid, the District Engineer is referring to the calculations made by 
Hercules-Jones in completing the Evaluation Formula. Principally, the con- 
fusion arose in the lines calling for “Nitric Acid in blended Feedstock Short 
Tons/Yr. 100% HNO: xX $100.00/Short Ton 100% HNO,” and “Sulphuric Acid 
in blended Feedstock Short Tons/Yr. 100% H:SO. X $30.00/Short Ton 100% 
H:S0Q,;” more particularly, attention is invited to the terms “100% HNO,” and 
“100% H2SO,z’ in those lines. The Hercules chemical engineers interpreted these 
terms literally and entered the amount of HNO; and H.SQ, in the feedstock. 
They did not include the equivalent amount of these acids which is contained 
in the nitrosylsulphuric acid (HNO SO.) which constitutes 1% of the feedstock. 
It is submitted that this is the response most chemical engineers would give when 
asked to enter the amount of “100% HNO,” and “100% H:.SO,” rather than the 
amount of “Equivalent HNO;” and “Equivalent H.SQ,.” Not to be ignored is 
the fact that while the Evaluation Formula for all three bids was to be com- 
pleted in the same way, the three solicitations described how to account for the 
nitrosylsulphurie acid in three different ways. Hercules-Jones asked for an inter- 
pretation before the due date for bids and was told in effect “Its all there. Do 
it the way it reads.” 

However, be that as it may, the real point to be made is that the completion 
of the Evaluation Formula was a mathematical exercise whose only real purpose 
was to assist the District Engineer in determining the lower bidder. When he 
checked the Hercules-Jones calculations and concluded that we had understated 
the HNO; feed acid and net consumption of H.SQ,, he found all the information 
he needed in the Hercules-Jones total technical proposal and bid. He made his 
own calculations from what he found there (and incidentally also made some 
errors in applying the figures to his own requirements). The mistake made by 
Hercules-Jones was analogous to a mathematical error in extending a unit price 
to get the total price, and it is well-established that such a mistake does not 
per se render a bid nonresponsive. 

In determining responsiveness, your office has said many times that “any 
deviation from the requirements of the invitation which affects the price, quantity 
or quality of the materials to be furnished are material deviations and render 
the bid nonresponsive.” 44 Comp. Gen. 461, 463, citing 30 Comp. Gen. 179. The 
Hercules-Jones deviation, if such it was, did not affect price, quantity or quality 
but only one manner of calculating comparative operating costs using price, 
quantity and quality data in the bid itself. 


While many technical arguments have been made to support the 
views of both parties in deciding this issue, the simple fact exists that 
Hercules-Jones is not disputing Catalytic’s calculation but the basis 
for the calculations. The apparent discrepancy arises from the fact 
that Hercules-Jones has and continues to ignore the nitrosylsulfuric 
equivalent in the feed stock, and that your bid indicated a yield 
of 102.5 percent for By-Product Sulfuric Acid Export (a credit) ; yet 
your technical proposal lists a conversion efficiency for sulfuric acid 
feed at 99.41 percent, for an understated net consumption (a charge) 
of H.SO, by 2,142.3 tons/year. Likewise, the annual production of 
nitric acid feed stock quantity in your bid calculates out to 99.66 per- 
cent, whereas your technical proposal indicates a yield of 98.5 percent 
for an understated HNO, feed by 1,081 tons/year. 

These mistaken entries clearly affect the evaluated prices under 
the second step and could not be waived as a minor informality. In 
any event, Catalytic (treating your bid as responsive) reconstructed 
your bid by using the conversion efficiency for sulfuric acid feed of 
99.41 percent as stated in your technical proposal in lieu of the 102.5 
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percent as bid, and on this basis your firm would not have been the 
low bidder on the net adjusted bid. 
For the foregoing reasons, your protest is denied. 


[ B-177721] 


Contracts—Protests—Timeliness 


A protest against the cancellation of an invitation for bids and the resolicitation 
of the procurement which was filed with the United States General Accounting 
Office 6 months after the cancellation and resolicitation, and only after the pro- 
testant was unsuccessful in obtaining an award for the resolicited procurement, 
was untimely filed pursuant to section 20.2(a) of the Interim Bid Protest Pro- 
cedures and Standards (4 CFR 20.2(a)), which provides that “bid protests shall 
be filed not later than 5 (working) days after the basis for the protest is known 
or should have been known, whichever is earlier.” 
Contracts—Protests—Remedial Relief Requirement 


A bidder whose letters to the contracting agency protesting the successful con- 
tractor had submitted a nonresponsive bid were ignored and whose protest was 
filed with the United States General Accounting Office (GAO) after completion 
of the contract did not file a timely protest under section 20.2(a) of the Interim 
Bid Protest Procedures and Standards [4 CFR 20.2(a)], which provides a 
means by which protests may be expeditiously received at a stage in the pro- 
curement when some effective remedial action may be taken on meritorious 
protests, and which states the intent of the section is to secure the resolution of 
the matter when some meaningful relief may be afforded, and since the contract 
has been completely performed, and GAO is unable to grant any meaningful 
relief, the untimely protest will not be considered. 


To Dalux, Inc., May 14, 1973: 


We are in receipt of letters dated December 25, 1972, January 30 and 
February 27, 1973, from you and your principal, Quality Outdoor 
Lighting, Inc. (Quality), protesting the action of the Bureau of Pris- 
ons with regard to invitations for bids 2-9184 and 2-9222. 

After award was made to Electrical Wholesalers under invitation 
2-9184, the contracting agency canceled the contract and resolicited 
the procurement under invitation 2-9222, dated June 30, 1972, because 
of a determination that the original specifications were proprietary. 
Only after Quality had participated in the new solicitation and was 
unsuccessful in obtaining an award thereunder did you, as an author- 
ized representative of Quality, protest by letter of December 25, 1972, 
to our Office the cancellation of the original invitation and the 
resolicitation. 

Since section 20.2(a) of the Interim Bid Protest Procedures and 
Standards provides that “* * * bid protests shall be filed not later 
than 5 [working] days after the basis for protest is known or should 
have been known, whichever is earlier,” we must conclude that the 
protest filed 6 months after the resolicitation was issued is untimely. 

The protest against the determination that Quality was nonrespon- 
sive under invitation 29222 also is untimely. The award was made to 
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the next low bidder on September 13, 1972. The contract provided for 
delivery in 12 to 14 weeks after award (December 6 to 20, 1972). 
A September 15, 1972, letter of protest from Quality against the award 
was received by the agency within the 5-day period prescribed by sec- 
tion 20.2(a) of the Interim Bid Protest Procedures and Standards. 
The protest was repeated in a second letter of September 20, 1972, to 
the agency which requested advice as to the forms to be utilized to 
process the protest. Neither of these letters was answered by the con- 
tracting agency. However, subsequent to the September 20, 1972, letter, 
no effort was made until more than 3 months later to protest to our 
Office. 

Section 20.2(a) provides that a “* * * protest to the General Ac- 
counting Office filed within 5 [working] days of notification of adverse 
agency action will be considered provided the initial protest to the 
agency was made timely.” We have held that “adverse agency action” 
may consist of a procurement action such as the award of a contract 
despite the pendency of a protest. 52 Comp. Gen. 20, 22 (1972). Simi- 
larly, the contracting agency’s acquiescence in and active support of 
continued and substantial contract performance also may constitute 
adverse agency action. A protestant will be charged with notification 
of this adverse action when he has reason to know that the agency has 
permitted the contract to be performed substantially toward 
completion. 

Quality’s protest to our Office after the date set for completion of the 
contract is not timely under these standards and procedures. Quality 
should have protested to our Office promptly when its letters to the 
agency were ignored and when contract performance was proceeding 
to a point where our Office would be unable to grant any meaningful 
relief. 

In 52 Comp. Gen., supra, our Office held that the purpose of section 
20.2(a) is to provide a means by which “* * * protests may be expedi- 
tiously resolved at a stage in the procurement when some effective 
remedial action may be taken on meritorious protests.” In that connec- 
tion, it was stated: “* * * The intent of this provision [20.2(a) ] also 
is to secure the resolution of the matter when some meaningful relief 
may be afforded, not—as in this case—after the contract is completely 
performed.” 

Accordingly, we are closing our file on the matter today without any 
consideration of the protest. 
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[ B-175275 J 


Compensation—Overtime—Standby, Etc., Time—Trial Vessel 
Trips 

The service of a civilian employee assigned aboard a vessel for the purpose of 
conducting post repair testing vibration surveys of equipment to determine the 
feasibility of the equipment for operation in the vessel does not constitute standby 
time to entitle the employee to the overtime authorized in 5 U.S.C. 5542, notwith- 
standing Navy regulations provide that an employee on a trial trip to test equip- 
ment is considered to be in a standby status since the regulations are invalid as 
they do not meet the criteria established in Federal Personnel Manual Supple- 
ment 990-2, Book 610, Subchapter S1-3d, to the effect that “standby time consists 
of periods in which an employee is officially ordered to remain at or within the 
confines of his station, not performing actual work but holding himself in readi- 
ness to perform actual work when the need arises or when called.” 


To John A. Carlson, May 15, 1973: 


We make further reference to your letter of October 19, 1972, re- 
garding your entitlement: to overtime compensation for standby duty 
while aboard the vessel USS HEWES. 

By travel-order number T-027025 you were directed to conduct 
“Post Repair Vib. Surveys on P/M and Hub; Op. Ant.Mts. Nos. 2-4 
and 2-5 on USS HEWES” from February 7 to February 8, 1972. For 
the period of that temporary duty assignment you were not paid over- 
time compensation for time which you allege to have performed 
standby duty in accordance with paragraph A-1c(5) of Civilian Man- 
power and Management Instruction (CMMI) 610.S1 and paragraphs 
4and 5 of BNSINST 7230.1B. 

The Department of the Navy’s regulation to which you refer, CMMI 
610.S1—A, provides in pertinent part as follows: 


(5) Duty on vessels underway. Employees will be considered to be in a standby 
status when assigned to duty aboard vessels on trial trips. As used herein the 
term “trial trips” applies to shakedown cruises or other sea trials which are 
usually of short duration and made solely to test different types of material or 
equipment in connection with overhaul, repair, or installation in order to deter- 
mine the effectiveness or acceptability of such components as they affect the op- 
erational needs of the specific vessel. The employees in (a) and (b) below receive 
payment of night differential for actual work or standby duty in accordance with 
the provisions of NCPI 610.7-2. 

(a) Employees assigned to make trips aboard vessels for general orientation 
purposes or to conduct studies and/or tests of equipment or structures for the 
purpose of determining their feasibility for operations in that and other vessels 
are considered to be in a travel status. In such cases, appropriate temporary duty 
travel orders should be issued. 

(b) Employees will be considered to be in standby status when on a “trial trip” 
as defined above. The standby status will begin at the time of embarkation and 
end at the time of disembarkation. Employees performing such standby duty will 
be paid in accordance with the provisions of (4) above. 

(6) Authorization in advance or approval. Standby duty must be ordered in 
advance or approved after it has been performed, by the individuals indicated in 
CMMI 610.1-1a, in order to be compensable. 


The implementing instruction of the Boston Naval Shipyard, para- 
graphs 4 and 5 of BNSINST 7230.1B, further provides: 
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4. Trial Trips. The term “trial trips” applies to shakedown cruises or other 
sea trials which are usually of short duration and made solely to test different 
types of material or equipment following overhaul, repair or installation in order 
to determine the effectiveness or acceptability of such components as they affect 
the operational needs of the specific ship. The standby status will begin at the 
time of embarkation and end at the time of disembarkation. For trial trips last- 
ing twenty-four hours or longer, employees will be paid under the two-thirds 
rule as defined in Section 4-3.e of reference (a). For trial trips lasting less than 
twenty-four hours or for actual work performed for more than sixteen of the 
twenty-four hours, they will be paid an hour’s basic or overtime pay, as appro- 
priate, for each hour of standby duty, the same as if they were performing actual 
work. In such cases, time allowed for sleeping and eating is not compensatory. 

5. Temporary Duty Involving Travel. When work is to be performed outside 
the boundaries of the Shipyard or its annexes, excluding trial trips as defined 
above, travel orders shall be issued and the provisions of reference (b) applied. 
In accordance with the provisions of Section 7-2 of reference (a), employees en- 
gaged in temporary duty involving travel will, while traveling, be entitled to pay 
as follows: 

a. Graded and ungraded employees are entitled to their usual rate of pay 
while performing temporary duty travel within the hours of their scheduled 
workweek. 

b. Ungraded employees, in addition, are entitled to their usual rate of pay 
for hours corresponding to their regular shift hours on scheduled non- 
workdays. 


As indicated in his letter of June 19, 1972, addressed to you, the 
Commander, Boston Naval Shipyard, found that your assignment 
aboard the USS HEWES on February 7 and 8, 1972, was to conduct 
vibration surveys of equipment for the purpose of determining its 
feasibility for operation in the ship and that the circumstances of your 
assignment did not meet the criteria for standby duty set forth in the 


above-quoted instructions. You state that this conclusion amounts to 
an inversion in interpretation of the above-quoted authorities since 
your function aboard the USS HEWES was to check out equipment 
in connection with its recent repair. You point out that personnel of 
another division assigned to the same trip were compensated for 
standby duty under the above instructions. 

In view of the statement in your orders that your assignment aboard 
USS HEWES was for the purpose of conducting post repair vibra- 
tion surveys, there would appear to be a basis for your view that you 
were on a trial trip as defined in CMMI 610.S1-A1c(5) and BNSINST 
7230.1B. In this regard we understand the Boston Naval Shipyard’s 
ultimate conclusion regarding your entitlement stems from the fact, 
notwithstanding your assignment may have involved post repair test- 
ing, that you were not in fact required to hold yourself in a position of 
readiness while aboard ship to perform actual work in accordance with 
the definition of standby duty as discussed below. 

The authority for payment of overtime compensation for time spent 
in a standby status on other than a regular basis derives from 5 U.S. 
Code 5542, which provides in pertinent part as follows: 


§ 5542. Overtime rates ; computation. 


(a) Hours of work officially ordered or approved in excess of 40 hours in an 
administrative workweek, or (with the exception of an employee engaged in pro- 
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fessional or technical engineering or scientific activities for whom the first 40 
hours of duty in an administrative workweek is the basic workweek and an em- 
ployee whose basic pay exceeds the minimum rate for GS-10 for whom the first 
40 hours of duty in an administrative workweek is the basic workweek) in 
excess of 8 hours in a day, performed by an employee are overtime work and 
shall be paid for, except as otherwise provided by this subchapter, at the follow- 
ing rates: 


In Edward William Rapp v. United States, and Ward Roland 
Hawkins v. United States, 167 Ct. Cl. 852 (1964), the Court of Claims 
held that standby duty, as now defined in 5 U.S.C. 5545 and for which 
premium compensation on an annual basis is not authorized, is com- 
pensable as “hours of work” under what is now 5 U.S.C. 5542, supra. 
The definition of standby duty under 5 U.S.C. 5545, which definition 
is also applicable to standby duty compensabie under 5 U.S.C. 5542, 
is set forth at Federal Personnel Manual Supplement 990-2, Book 
610, Subchapter S1-3d as follows: 

* * * Standby time consists of periods in which an employee is officially 
ordered to remian at or within the confines of his station, not performing actual 


work but holding himself in readiness to perform actual work when the need 
arises or when called. 


The Department of the Navy’s instructions, GMMI 610.S1-A and 
BNSINST 7230.1B, attempt to delienate what constitutes standby 
duty in terms of the characterization of a particular trip rather than 
in terms of the individual employee’s responsibilities, as contemplated 
by the controlling statue. As is evidenced by he facts in your case, the 
Navy’s instructions are overly broad in that they include within the 
definition of standby duty assignments which do not meet the appli- 
cable criteria set forth in the controlling statutes and basic regulations 
of the Civil Service Commission. 

The Navy is authorized to issue instructions defining standby duty 
for particular purposes only to the extent that those instructions are 
in harmony with and do not alter, extend or limit the statutes or basic 
regulations being administered. 18 Comp. Gen. 285 (1938), 36 ¢d. 111 
(1956) and 41 id. 217 (1961). See also Manhattan General Equipment 
Co. v. Commissioner of Internal Revenue, 297 U.S. 129 (1936) and 
United States v. Maxwell, 278 F. 2d 206 (1960). Therefore, to the 
extent that CMMI 610.S1-A and BNSINST 7230,.1B extend the def- 
inition of standby duty to include activity clearly not within the scope 
of 5 U.S.C. 5542, as interpreted by decisions of the Court of Claims 
and this Office, those instructions are invalid, 36 Comp. Gen. 111 
(1956). 

We therefore hold that since your assignment aboard USS HEWES 
did not require you to hold yourself in readiness to perform work you 
are not entitled to overtime compensation for any time aboard ship 
during which you did not perform actual work. In regard to those 
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employees who you indicate received overtime compensation for stand- 
by duty aboard the same trip, we assume that they were required dur- 
ing the cruise to remain in a standby status, as discussed above. 


[ B-176892 J 


Military Personnel—Retirement—Revocation—New Evidence 


A member of the uniformed services whose temporary disability retirement 
effective December 1, 1971. was canceled as of February 24, 1972, because of 
continued hospitalization and the member was restored to the temporary dis- 
ability list effective June 1, 1972, is entitled to active duty pay for the period 
December 1, 1971, to May 31, 1972, since the indicated need for further extensive 
hospital care of the member prior to the contemplated December 1, 1971, retire- 
ment date comprised substantial new evidence sufficient to support revocation of 
the first retirement orders, and the delay in initiating the revocation of the 
retirement orders under the circumstances of the hospitalization is not con- 
sidered unreasonable. Furthermore, commencing June 1, 1972, the member be- 
came entitled to receive retirement pay under 10 U.S.C. 1202, computed under 
Formula 2, 10 U.S.C. 1401, using the rates of basic pay authorized by Executive 
Order 11688, effective January 1, 1972. 


To C. R. Davies, Department of the Navy, May 15, 1973: 

Further reference is made to your letter dated August 1, 1972 (file 
reference XO :MTP :mlj 7220/581 58 97-418 22 7359), with enclosures, 
requesting an advance decision in the case of SH2/c Dan Jones, Jr., 
USN (retired), 418-22-7359, concerning the computation of his re- 
tired pay and his entitlement to receive active duty pay and allow- 


ances in the circumstances described therein. Your letter was for- 
warded to this Office by second endorsement of the Comptroller of the 
Navy, dated August 28, 1972 (file reference NCF-4 7220/MPAC), 
and has been assigned Submission Number DO-N-1165 by the Depart- 
ment of Defense Military Pay and Allowance Committee. 

Naval Message 180952Z, dated November 18, 1971, issued by the 
Chief of Naval Personnel, directed that Mr. Jones be placed on the 
Temporary Disability Retired List with a 40 percent disability effec- 
tive December 1, 1971, and you say that on that date he had accrued 
20 years and 12 days of active service. 

On December 19, 1971, the United States Naval Hospital, Ports- 
mouth, Virginia, advised the Chief of Naval Personnel that Mr. Jones 
had been hospitalized on November 27, 1971; that he remained on the 
sick list and as a result could not comply with those retirement orders. 

On January 6, 1972, the Naval Hospital further advised the Chief 
of Naval Personnel that the member continued to be hospitalized ; that 
such hospitalization would continue for 1 more month, and requested 
that his physical disability retirement order be canceled, pending an 
addendum report of his current hospitalization. 

On January 17, 1972, the Chief of Naval Personnel requested of the 
Judge Advocate General of the Navy that the action of the Secretary 





798 DECISIONS OF THE COMPTROLLER GENERAL [52 


of the Navy placing Mr. Jones on the Temporary Disability Retired 
List be rescinded in view of the member’s hospitalization on Novem- 
ber 27, 1971, and his requirement for further medical treatment. On 
February 11, 1972, the Physical Review Counsel advised the Secretary 
of the Navy that in its opinion, substantial new evidence existed in 
the member’s case to warrant the initiation of a petition canceling the 
member’s temporary disability retirement orders, setting aside his 
retirement and retaining him in an active duty status pending com- 
pletion of treatment and further disability evaluation. On February 
22, 1972, the Secretary of the Navy approved rescission of the retire- 
ment orders and cancellation action was taken on February 24, 1972. 

By Naval Message 180951Z, dated May 18, 1972, issued by the Chief 
of Naval Personnel, Mr. Jones was released from active duty on May 
31, 1972, and placed on the Temporary Disability Retired List with a 
disability rating of 100 percent effective June 1, 1972. 

You say that the member has received active duty pay through 
May 31, 1972, and his retired pay account was established effective 
June 1, 1972, and at the time of that release from active duty the 
member was credited with 20 years, 6 months and 12 days active duty. 

You also say that in view of our decision, 46 Comp. Gen. 671 (1967), 
wherein we ruled that in order to establish a proper basis for the 
application of the “substantial new evidence” rule, prompt adminis- 
trative action to revoke or modify the retirement orders must be 
taken “either contemporaneously or within a short period of time fol- 
lowing the effective date of retirement ;” you express doubt as to the 
validity of the action dated February 24, 1972, canceling the member’s 
November 1971 retirement orders. You report that the member is cur- 
rently receiving retired pay at the rate of $256.98 monthly based on 
the 40 percent disability rating given him in the original TDRL orders 
and the service which accrued as of December 1, 1971, computed under 
Formula 2, 10 U.S. Code 1401, using the rates of basic pay effective 
January 1, 1971 (Executive Order 11577, approved January 8, 1971), 
plus the appropriate Consumer Price Index increases authorized by 
10 U.S.C. 1401a. 

In this regard, you say that if the action taken to cancel Mr. Jones’ 
initial retirement orders is proper, his current monthly rate of retired 
pay will be $395.87, also computed under Formula 2, 10 U.S.C. 1401, 
using the rates of basic pay effective January 1, 1972 (Executive Order 
11638, approved December 22, 1971), plus the Consumer Price Index 
increase of 1 percent, authorized effective July 1, 1972, under the pro- 
visions of 10 U.S.C. 1401a. 

You also ask that if the time element in this case (2 months, 23 
days between the member’s initial retirement date and cancellation of 
his retirement orders) is not to be viewed as coming within the mean- 
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ing of the stipulation in 46 Comp. Gen. 671, may the member’s service 
after November 30, 1971, be regarded as active service in a de facto 
status so as to permit him to retain the active duty pay and allowances 
received by him subsequent to that date. Further, should that question 
be answered in the affirmative, you ask whether the provisions of 10 
U.S.C. 1402(a) would be for application in computing the member’s 
retired pay entitlement. 

Additionally, you request a ruling on what constitutes “a short pe- 
riod of time” within the meaning of 46 Comp. Gen. 671, in order to 
assist in the processing of accounts under circumstances similar to the 
case of Mr. Jones. 

The general rule is that when a member of the uniformed services 
is retired and such retirement has become otherwise legally accom- 
plished, the retirement orders cannot be revoked in the absence of 
(1) fraud, (2) substantial new evidence, (3) mistake of law, or (4) 
mathematical miscalculation. 

The substantial new evidence rule was the basis for our decision 
of January 17, 1961, 40 Comp. Gen. 419, concerning the cases of 
Major Eli S. Fowler, Sergeant James C. Humphries and Sergeant 
First Class Barney Krieger, each of which involved the discovery of 
a physical disability after initial retirement orders were issued but 
before actual retirement which served as a basis for a change in the 
member’s retirement. In arriving at the conclusion that the substantial 
new evidence rule had been met, thereby authorizing revocation of 
the initial retirement order in each case, it was determined that there 
was prompt notification by the appropriate medical authorities to 
The Adjutant General’s Office upon discovery of the condition and 
that the revocation action taken following receipt of the information 
which comprised the new evidence was reasonably contemporaneous 
with the effective date of the retirement orders. 

In our decision of February 23, 1967, 46 Comp. Gen. 671, the cases 
of Master Sergeant William D. Biggs and Specialist Walter J. Jones 
were considered. In the Biggs case the initial orders directed his re- 
tirement for physical disability effective October 11, 1965. The Adju- 
tant General’s Office apparently received information that he had 
been hospitalized on October 7, 1965. While it was unclear as to the 
exact date when the information was actually received, the record 
showed that no action had been taken to revoke or otherwise modify 
the initial retirement orders for more than 15 months after their 
effective date. 

In the case of Specialist Jones, the initial orders directing his re- 
tirement for length of service were issued effective July 1, 1965. By 
message dated October 25, 1965, The Adjutant General’s Office was 
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notified that the member was hospitalized on May 1, 1965, and that on 
the effective date of his retirement he was physically disqualified for 
retirement for length of service. The record showed that the member 
died on November 20, 1965, but there was no indication that any action 
had been initiated to revoke his retirement orders prior to his death. 

While it was indicated in that decision that the information con- 
cerning physical disability constituted substantial new evidence and 
might serve as a basis for a change in the retirement in each case, 
we held that the use of the substantial new evidence rule should be 
confined to situations where prompt administrative action to revoke 
or modify the retirement orders is taken either contemporaneously 
or within a short period of time following the effective date of a mem- 
ber’s ordered retirement, since an effective administrative remedy is 
readily available in all other cases under the provisions of 10 U.S.C. 
1552, which relates to Secretarial correction of records. 

What constitutes a short period of time for the purposes of apply- 
ing the substantial new evidence rule is not readily susceptible of a 
precise definition. Such a concept turns largely on the facts in each 
case. As expressed in both of the before-mentioned decisions, however, 
there are two aspects which must be considered in such matters. They 
are (1) the prompt and timely action of appropriate medical author- 
ities in notifying the order-issuing authority and (2) the prompt and 
timely action by the order-issuing authority to revoke or otherwise 
modify the member’s retirement orders following receipt of the 
information. 

Thus, in cases where virtually no delay exists in either the notifica- 
tion by the appropriate medical authorities to the order-issuing au- 
thority from the time the member was hospitalized or in the adminis- 
trative action to revoke the initial retirement orders thereafter, we 
view such procedures as appropriately constituting a short period of 
time. 

In the present case, the indicated need for further extensive hos- 
pital care of the member prior to the contemplated retirement date 
comprised substantial new evidence sufficient to support revocation 
of the first retirement order. While the records show that there was a 
19-day delay by hospital administrative personnel beyond the mem- 
ber’s initially ordered retirement date, and a further delay of approxi- 
mately 1 month before action was taken to initiate the revocation of 
the retirement orders, based on our understanding of the facts in this 
case we will not view such a delay as being unreasonable. 

In these circumstances, we will not question the action taken to 
cancel Mr. Jones’ initial retirement orders on February 24, 1972, and 
the substitution of retirement orders dated May 18, 1972, which placed 
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the member on the Temporary Disability Retired List with a dis- 
ability rating of 100 percent effective June 1, 1972. Accordingly, Mr. 
Jones may be considered as having continued in an active duty status 
during the period December 1, 1971, to May 31, 1972, so as to entitle 
him to active duty pay for that period. Commencing June 1, 1972, he 
became entitled to receive retired pay under the provision of 10 U.S.C. 
1202, computed under Formula 2, 10 U.S.C. 1401, using the rates of 
basic pay authorized by Executive Order 11638, effective January 1, 
1972. 

Accordingly, Mr. Jones’ pay account may be adjusted on the basis 
indicated, if otherwise correct. 


[ B-175988 J 


Contracts—Research and Development—Practices and Proce- 
dures—Created Noncompetitive Situation 


The award of the interim procurement for a less than optimum individual 
emergency breathing device to one of the developers of the device under a basic 
order agreement pursuant to a determination and findings (D&F) under 10 
U.S.C. 2304 (a) (2), which was followed by a Navy implementation of a research 
and development program to significantly increase the effectiveness of the device 
for eventual procurement on a competitive basis, although not legally ques- 
tionable as the D&F authority is final, the determination based upon the D&F is. 
The practices and procedures involved in the testing, evaluation, and eventual 
award indicates informalities that generated a noncompetitive situation and, 
therefore, it is recommended that other qualified firms be given the opportunity 
to submit emergency escape devices for approval as interim sources of supply 
pending the results of the research and development program. 


To the Secretary of the Navy, May 16, 1973: 


Reference is made to letter SUP 022 dated March 5, 1973, from the 
Deputy Commander, Procurement Management, Naval Supply Sys- 
tems Command (NAVSUPP), reporting on the protest of Mine 
Safety Appliances Company (Mine Safety), against the award of, 
and a subsequent order under, contract No. N00104-72—A-0309, a basic 
ordering agreement, to Lear Siegler, Inc. (Lear Siegler), by the Navy 
Ships Parts Control Center. 

The award represented the culmination of over 4 years of testing and 
evaluation to procure a suitable emergency breathing device, follow- 
ing several fires on board aircraft carriers causing over 200 deaths. 
Asphyxiation caused many of the casualties and it is reported that a 
substantial number of lives might have been saved if crew members 
trapped in smoke-filled spaces had been equipped with emergency 
escape breathing devices. In October 1967, the Chief of Naval Opera- 
tions (CNO) assigned to the Chief of Naval Material (CNM), on an 
urgency priority basis, the responsibility to develop a new, small, 
lightweight, easily donned and operated individual emergency breath- 
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ing device which would have a minimum oxygen supply of 10 minutes. 
On March 12, 1968, the Naval Ship Engineering Center (NAVSEC), 
acting as technical agent for the Naval Ship Systems Command 
(NAVSHIPS), polled the industry to determine the possible avail- 
ability of such equipment for immediate issuance to shipboard per- 
sonnel. The letter reads, in pertinent part, as follows: 


Specifically, the Navy is interested in securing a self-contained closed-cycle 
device which will allow a man to escape from any smoke filled section of a ship. 
The following set of operational characteristics is being sought in the device: 

(1) Support life for a minimum of ten (10) minutes under heavy labor 
conditions 

(2) Eye protection against smoke irritants 

(3) Conveniently carried by a man as he performs his daily work; in this 
respect, a package size of 8’’x4’’x2’’ appears reasonable 

(4) Device must be easy to don and simple to operate 

(5) Device must have a long “shelf” life—be ready for instant use but not 
require periodic maintenance 

(6) Weight must be low enough to not degrade normal working perform- 
ance 

(7) Carrying case must be of a durable, fire resistant material. 

Quantity-wise, the Navy’s initial procurement would be for about one hundred 
thousand (100,000), units. The delivery period desired would be as short as pos- 
sible, in terms of a few months. 

It is requested that any products you have that meet, surpass, or approach the 
requirements cited above be identified. In addition, it is requested that avail- 
ability, unit cost and an estimated delivery schedule be provided for any devices 
which you identify. This information is desired by 1 April 1968. In order to gain 
a complete picture of the availability and state of the art regarding such de- 
vices, negative replies are also desired. 


Following are quotations from reports of CNM and NAVSEC 
submitted to our Office summarizing key occurrences in the program 
history of the equipment : 


As the result of this letter several commercial devices were offered for testing 
by the Navy. Testing eventually narrowed to concentrated evaluation of prod- 
ucts manufactured by Mine Safety Appliances Co. (named Self Contained 
Oxygen Breathing Escape Apparatus, or SCOBEA) and a device manufactured 
by Scott Aviation Corporation, and was carried on by the Navy over several 
months at the Naval Research Laboratory (NRL). Both units were scheduled 
for side-by-side operational evaluation (OPEVAL) by COMOPTEVFOR [Com- 
mander, Operational Test and Evaluation Force] in Norfolk in July 1969, how- 
ever, in February of that year, the Naval Ship Engineering Center (NAVSEC) 
reported that, as a result of tests conducted at NRL, the Scott Aviation device 
was unsafe for OPEVAL. Subsequently, the SCOBEA was sent to OPEVAL 
by itself. 

In the OPEVAL report dated 12 November 1969 several major and minor 
discrepancies were pointed out. The next several months were spent in trying 
to correct these discrepancies. In the meantime the Naval Safety Center, who 
had reservations with respect to safety aspects of the SCOBEA, recommended, 
in April 1970, that a Survival Support Device (SSD) manufactured by Lear 
Siegler, Inc., of Anaheim, Calif. be evaluated and tested for use aboard ship as 
an emergency system. 

After a successful demonstration of the SSD at NRL on 1 September 1970, 
the Chief of Naval Operations (CNO) recommended to the Chief of Naval Ma- 
terial that the SSD be included as an additional candidate in the search for 
an emergency escape breathing apparatus. 

Various tests on both devices were conducted at the Naval Research Laboratory, 
the Naval Medical Research Institute (NMRI) and by COMOPTEVFOR over the 
next several months. These devices were progressively modified by each firm 
to meet performance problems and deficiencies as they were encountered during 
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testing. These tests culminated with a final side-by-side test at NMRI in May 
1971. * * * The results of this test showed that, although both devices had liabili- 
ties, both were within the physiological parameters which had been established 
with respect to cardiovascular strain and carbon dioxide. 

Since both devices were considered adequate and safe, and both could perform 
the function of an emergency escape device, it was decided to arrange for a side- 
by-side OPEVAL to determine which device was more suitable for Fleet use. The 
CNO concurred and the OPEVAL was scheduled for October 1971. 

COMOPTEVFOR, in June 1971 outlined the scope of the side-by-side tests 
and recommended minimum criteria to be used in determining the acceptability 
of the devices. Subsequently, the Chief of Naval Material (CNM) indicated that 
failure to meet the goal of 10 minute duration should not in itself be disqualify- 
ing and CNO concurred. 

* * * In general, COMOPTEVFOR found discrepancies in both devices and 
indicated that both devices would support a person for 8 minutes in escaping 
from or through an irrespirable atmosphere. The SSD, however, was considered 
to be the most suitable of the two as an emergency escape breathing apparatus. 
** * 

After the OPEVAL was over, COMNAVSHIPS questioned some safety as- 
pects of the SSD device and recommended further testing. Without being asked, 
the Bureau of Medicine and Surgery (BUMED) stated that both devices were 
considered to be adequate and safe as an interim rescue breathing device and 
that no further testing of either prototype device is considered necessary. Based 
on this information, the CNM indicated non-concurrence with the recommenda- 
tions of COMNAVSHIPS and recommended to CNO that the Lear Siegler SSD 
be approved for service use and for immediate procurement. This occurred on 
380 November 1971. 

The CNO, on 10 February 1972, approved the 8-minute Lear Siegler SSD for 
service use provided that certain improvements recommended by COMOPTEV 
FOR were incorporated. * * * 

NAVSHIPS was requested to prepare a modified performance specification for 
the Lear Siegler unit. The specification was prepared by NAVSEC, and reviewed 
by concerned activities. The specification was published but subsequently recalled 
at the direction of NAVMAT, with no procurement to be made by this specification. 


PROCUREMENT PHASE: 


In mid-April 1972, the CNM informed COMNAVSHIPS of the intent of 
OPNAV to procure the Lear Siegler device. CNO directed proceeding to point 
of contract with the procurement of the Lear Siegler SSD and specified the 
details of the program, including the use of the Lear Siegler specification, a 
specification requiring tests but lacking the definite quality assurance test 
procedures of [the recalled specification]. Subsequently a request for procure- 
ment was prepared by NAVSEC, funding obtained and the document reviewed 
by NAVMAT, NAVSHIPS and BUMBD prior to release to the SHIPS PARTS 
CONTROL CENTER, Mechanicsburg. 


Initial BUMED reservations, based on physiological aspects were not pressed 
and were not disqualifying. On 18 May 1972 funds were recalled and the program 
temporarily halted. Upon receiving additional guidance from NAVMAT on 23 
May 1972, and the decision reaffirming the selection of the (SSD) by [the Assis- 
tant Secretary of the Navy (Installations and Logistics)], a new request for 
procurement was prepared, funding obtained and the program restarted. 
NAVMAT again cited the urgent need for the device. * * *. 


The present situation on emergency breathing devices embodies 
two actions: 


1. The procurement of a limited number, approximately eight aircraft car- 
riers worth, of Lear Siegler SSD’s as an interim device to be supplied on an ur- 
gent basis. The devices are to be rigorously tested and their performance charac- 
teristics promulgated to their introduction to the fleet. 

2. In parallel with this interim action, a long range development program, 
has been initiated to produce through competition, a device or devices to meet 
all the Navy’s requirements for emergency breathing equipment. 


522-985 O - 74 - 53 
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Order No. 0001 under the basic ordering agreement contract was 
issued to Lear Siegler on June 8, 1972, despite the pendency of the 
protest at our Office, based on the urgent need for 25,300 devices for 
use by aircraft carriers on tactical missions in Southeast Asia. The 
order was issued pursuant to the following determination and findings 
under 10 U.S. Code 2304(a) (2) which authorizes the negotiation of 
contracts where the public exigency will not permit the delay incident 
to formal advertising : 


DETERMINATION AND FINDINGS 


Authority to Negotiate Individual Contract When the Public Exigency Will Not 
Permit the Delay Incident to Formal Advertising. 

Upon the basis of the following findings and determination, the proposed 
contract described below may be negotiated without formal advertising pur- 
suant to the authority of 10 U.S.C. 2304(a) (2). 


FINDINGS 


1. The proposed contract calls for the furnishing of Emergency Breathing 
Devices for all ships in the United States Navy. It is proposed to furnish these 
devices to those aircraft carriers in the combat zone in Southeast Asia, on a 
priority basis. These Emergency Breathing Devices shall then be supplied to 
other aircraft carriers and thereafter to all ships in the Fleet. The supplies 
being procured shall provide ships’ personnel with an emergency breathing 
device for use in high-risk areas aboard ship where the incidence of fire or ex- 
plosion is high. Such high-risk areas are more prevalent on aircraft carriers 
than on other ships in the Fleet. 

2. Because of the safety-of-life factor without these devices, aircraft carriers 
in Southeast Asia have curtailed the performance of operational tasks. These 
aircraft carriers will be unable to fully accomplish their assigned missions 
without having the Emergency Breathing Devices available for use by ships’ 
personnel, in the event of a catastrophe. 

3. The use of formal advertising for this procurement is impractical, because 
such method would cause substantial delay in the availability of the material 
and would prevent aircraft carriers from fully complying with their assigned 
missions during said period. 


DETERMINATION 


The use of a negotiated contract, without formal advertising, is justified 
because the public exigency will not permit the delay incident to formal 


advertising. 

It is quite evident from the record that the Navy utilized an approach 
based on the testing and evaluation of then existing commercial devices 
with the expectation that, with only slight modification, those devices 
could be made suitable for actual use. The award of the interim pro- 
curement to Lear Siegler was followed by a Navy implementation of 
a research and development program to significantly increase the 
effectiveness of emergency escape breathing devices. The research and 
development contemplates a program from August 1972 through June 
1974 whereunder steps will be taken to approve, develop, test, and 
evaluate devices, and develop specification for eventual procurement 
on a competitive basis if possible. The request for proposals accom- 
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panied by a detailed specification to accomplish this research and 
development program was issued on March 8, 1973. 

We note at this juncture that neither the Lear Siegler SSD nor the 
Mine Safety SCOBEA entirely meets the design, operational and 
performance characteristics of the optimum emergency breathing 
apparatus desired by the Navy. At least as early as the final side-by-side 
OPEVAL in October, 1971, which recommended testing and evaluation 
to advance the state-of-the-art, the Navy’s goals had not been reached. 
At that time, a research and development program would have been 
appropriate as contemplated by Armed Services Procurement Regu- 
lation 4-101 and 4-102. 

In expressing the foregoing view, we do not mean to negate the 
Navy’s belief that an interim supply of admittedly less than optimum 
devices was of the utmost urgency which could not await the comple- 
tion of a research and development program. Faced with this urgency, 
the Navy contracted with Lear Siegler for its less than optimum device. 
Mine Safety argues that its device was technically acceptable and 
immediately available and questions the determination of urgency in 
light of the 4-year procurement program. However, we find no basis in 
the record to question the urgency determination supporting the nego- 
tiation of Order 0001. In this regard, the following extract from 52 
Comp. Gen. 57, 62 (1972) is pertinent : 

*** the D&F cited 10 U.S.C. 2304(a)(2) as authority to negotiate the 
contemplated contract. The provisions of 10 U.S.C. 2310(b) make the findings 
of the D&F final; therefore, we are precluded from questioning the legal suffi- 
ciency of the findings. In our decision 51 Comp. Gen. 658 (1972), our Office con- 
cluded that we are not precluded from questioning whether the determination, 
based upon the findings, is proper. We recognize that while reliance upon the 
“public exigency” exception to formal advertising does not per se authorize a 
sole-source award, it does clothe the contracting officer with considerable lati- 
tude to determine the method best suited to satisfy the urgent needs of the 
Government. 46 Comp. Gen. 606 (1967). 

At the time of the October 1971 final OPEVAL, only Lear Siegler 
and Mine Safety were qualified suppliers. Concerning the technical re- 
jection of the Mine Safety device, the Assistant Secretary of the Navy 
(Installations and Logistics) was advised as follows by the CNM: 
Subject : Emergency Escape Breathing Device 

1. In reply to your question as to why the Lear Siegler Survival Support 
Device (SSD) was selected as being more suitable for the Navy than the Mine 
Safety Appliance Self Contained Oxygen Breathing Escape Apparatus 


(SCOBEA), the following information is provided as documented in the 
COMPOTEVFOR report: 


a. The donning time of the SCOBEA is twice as long as the SSD (32-38 
seconds vice 15-17 seconds). 

b. Activation of the SCOBEBA requires an unnatural movement; an out- 
ward pull on a lanyard vice a downward pull. 

c. Trouble was experienced in opening the SCOBEA container. 


d. The SCOBEA hood is too fragile—two hoods ripped during the don- 
ning sequence. 
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2. In addition the following characteristics were noted during the OPEVAL 
by Navy observers (NAVMAT and NAVSEC) : 

a. Due to the relatively complicated donning sequence of the SCOBEA, 
much more training of personnel would be required. 

b. The SCOBEA presents a dangerous explosive hazard when exposed 
to oil. This was demonstrated at the Fire Fighting School at Norfolk during 
the OPEVAL. 

ce. Communications are curtailed when wearing the SCOBEA unless the 
mouthpiece is removed from the mouth. 

d. The wearer has no way of knowing if the unit is activated. (SCOBHA) 

38. Probably the most significant factor was that 80% of the test subjects 
(10 men who wore both devices in 80 tests) preferred the Lear Siegler SSD 
because of its simplicity and shorter donning time. 


Disregarding the explosive hazard allegedly presented by the Mine 
Safety SCOBEA, the memorandum points out certain valid human 
engineering and operational advantages characteristic to the use of 
the Lear Siegler device. We have viewed specifications prescribing 
features utilizing such advantages as proper statements of the actual 
needs of the Government. See 51 Comp. Gen. 247 (1971) ; B-174140, 
B-174205, May 16 and November 17, 1972. Therefore, in our view, the 
choice of the SSD over the SCOBEA would have been justified in 
October 1971. 

However, our review of the practices and procedures involved in 
the testing, evaluation and eventual award to Lear Siegler indicates 
that the informalities which permeated those practices and procedures 
generated a noncompetitive situation to the prejudice of an otherwise 
qualified second source of supply. 

The Deputy Chief of Naval Material (Procurement and Produc- 
tion) furnished our Office with the following information relating to 
the treatment of the Mine Safety device during test and evaluation: 


There was a considerable discussion of the side-by-side operational evaluation 
conducted by the Navy’s independent test and evaluation agency, [COMOPTEV 
FOR], in October 1971, particularly with respect to the Chief of Naval Material 
message of June 1971 to COMOPTEVFOR to the effect that failure to provide ten 
minutes breathing duration should not in itself be considered disqualifying. The 
implication was that this represented a change in requirements from those estab- 
lished by the original Navy expression of interest in March 1968. However it is 
noted that the original expression of interest set forth only general characteristics 
and asked that the industry submit devices that “meet, surpass, or approach” 
those characteristics. The objective of the test was to provide a comparison of the 
overall operational suitability of available devices. No one of the characteristics 
enunciated in the original expression of interest was of such importance that it 
should be permitted to override all others. While the Lear Siegler device provides 
less duration it was judged by COMOPTEVFOR to be superior in terms of 
overall operational suitability. In this respect it is noted that the test criteria 
were not ranked in order of importance nor assigned weights as would be the 
case in a formal procurement source selection process. In retrospect the infor- 
mality of the testing process might seem regrettable. However, the matter must 
be viewed in the light of circumstances which Navy management faced at the 
conclusion of the side-by-side operational evaluation in October 1971. It was 
obvious that the Navy’s ultimate needs were for a better device than either of 
those which had survived the testing program. This need could best be met by 
a formal development program. Such a program was instituted and * * * is 
being pursued. However, this would require a considerable period of time and 
shipboard personnel continued to face unprotected the hazards of smoke inhala- 
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tion from shipboard fires. In order to prevent further loss of life it was necessary 
to procure a device to provide protection during the interim until a fully suitable 
device could be developed and produced. There were only the two candidates to 
choose from. It is arguable that both of them could have been further improved 
by providing the results of the side-by-side operational evaluation to both con- 
tractors, permitting them to make further modifications, and then conducting 
further tests. In this regard it is noted that the explosive hazard presented by 
the MSA SCOBEA device is only susceptible of correction by a complete change 
in the basic design and operating principle of the device which would entail 
considerable time and effort. In any event to test further would have necessitated 
a further continuation of a program which had already been prosecuted for over 
three years. The degree of improvement demonstrated in the devices during that 
extended period did not appear to offer a promise of further improvement suffi- 
cient to warrant further delay in providing the needed protection to shipboard 
personnel. As pointed out in the previous reports the need for such a protective 
device had been known for almost five years during which loss of life had con- 
tinued and further delay in providing the needed protection was considered 
intolerable. Accordingly it was decided that the test program would be pursued 
no further and the device most operationally suitable would be procured on an 
interim basis. An additional factor in the selection was the explosive hazard 
presented by the MSA SCOBBEA. This hazard is well known and Navy training 
courses have included precautions regarding the use of devices of this design 
for many years. Although it has been tolerated in the past it is nevertheless a 
genuine hazard and a drawback in comparison with a device such as the SSD 
which does not present the hazard. Since the test program was not to be pursued 
further no purpose would have been served by providing the test report to the 
companies. The record does not indicate that the test report was furnished to 
either company. 

* * * However, all parties who participated in the preceding test and evalua- 
tion were treated equally with respect to knowledge of the requirement and 
afforded equal opportunity to submit devices for testing. Those, including the 
protestant, who submitted devices appearing to offer sufficient promise to war- 
rant further consideration were afforded equal opportunity to attempt minor 
modifications in order to meet the requirements. 


The foregoing would seem to indicate that the Navy was faced with 
a fait accompli in October 1971 which precluded further modification 
and testing. Neither the OPEVAL test criteria nor the report setting 
forth the need for further modification of both devices was furnished 
to either Mine Safety or Lear Siegler. Insofar as the test criteria are 
concerned, the relaxation of the 10 minute breathing requirement to 8 
minutes represented a concession to accommodate the Lear Siegler 
SSD. But Mine Safety was unaware of this relaxation. However, up to 
and including the final OPEV AL, the equality of treatment of both 
companies is evident from the record. 

But, in the 8 months subsequent to the final OPEVAL and the award 
to Lear Siegler on an exigency basis, the record is replete with ex- 
amples of opportunities extended to Lear Siegler to modify its device 
to comply with the Navy’s requirements. In contrast, Mine Safety was 
eliminated from consideration and thus had no opportunity to modify 
its device to a point where Navy approval might have been extended. 
By way of example, the CNM in a memorandum to the CNO follow- 
ing the OPEVAL set forth various actions that could be taken to im- 
plement the recommendations made during the OPEVAL with respect 
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to the SSD. In a memorandum from CNO to CNM dated February 10, 
1972, it was stated : 


1. Commander, Operational Test and Evaluation Force, in the final evaluation 
report on the Lear Siegler Survival Support Device, reference (a), recommended 
that the device be accepted for service use provided that certain improvements 
were accomplished. By reference (b), Commander, Naval Ship Systems Com- 
mand recommended that further acceptability tests be conducted. In the first en- 
dorsement on reference (b), the Chief of Naval Material stated that sufficient 
tests had been conducted to support acceptance of the device. Reference (c) 
supports the CHNAVMAT position on reference (b). 

2. The Lear Siegler Survival Support Device is approved for service use pro- 
vided that the improvements recommended for accomplishment by reference (a) 
(with the exception of anti-fogging measures beyond the state of the art as dis- 
cussed in paragraph 4b. (1) of the first endorsement to reference (b)) are in- 
corporated in the production equipment. [Italic supplied.] 


Subsequently, the CNM requested that NAVSHIPS provide a modi- 
fied performance specification in consonance with the OPEVAL report 
and suggested modifications. The specification was prepared, reviewed, 
and published, but subsequently recalled without procurement action 
by CNM. The record contains no explanation for the recall except for 
a NAVSUPP letter to our Office to the effect that the specification was 
in excess of the needs of the Government. Thereafter, the CNO re- 
quested the CNM to proceed to contract for the SSD, as described in a 
Lear Siegler specification dated March 27, 1972, incorporating the 
OPEVAL recommendations for modification. On the basis of the Lear 
Siegler specification, the basic ordering agreement and the order there- 
under were executed. The Deputy Chief of Naval Material has advised 
that in several respects the Lear Siegler specification contains less 
stringent requirements than those in the recalled specification. Most 
notably, such requirements as a specific breathable gas flow rate, exer- 
tion by user, and carbon dioxide buildup are not found in the Lear 
Siegler specification. 

The record does not show that Mine Safety was advised by the Navy 
that its SCOBEA presented a dangerous hazard. To the contrary, in 
May 1969, NAVSEC stated as follows: 

1. Reference (a) states that the subject “SCOBEA” has not been properly 
evaluated or tested and, therefore, is not ready for OPEVAL. It also mentions 
that the oxygen generating material is potassium peroxide whereas the chemi- 
cal is potassium superoxide. All components used in the chemical operation of 
the “SCOBEA” units have been used by the Navy in their OEAs for many years. 
In fact, the “SCOBEA” is a miniature “OBA.” The MSA CHEMOX, which has 
Bureau of Mines approval, is the commercial version of the Navy OBA. Problems 
encountered in the MSA “SCOBEA” were not those of hazard and explosion 


but rather the parameters of weight, size, cost, comfort and simplicity of opera- 
tion. [Italic supplied.] 


Furthermore, Mine Safety points out that : 


The Navy has used the MSA OBA (Oxygen Breathing Apparatus) for ap- 
proximately 30 years with no accidents. This is supported by the Navy’s own 
file (reference NRL letter dated 15 May 1969, enclosure #8 with MSA letter of 
1 August 1972). This is the same type of chemical system that the SCOBEA 
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employs. The new R & D specification has no requirement for testing any ap- 
paratus by dumping it in gasoline/oil/water; but according to all previous cor- 
respondence, this is the paramount overriding reason why the SCOBEA was 
rejected. It should be pointed out that paragraph 3.2.14 of the new specification 
is concerned about fragmentation when containers are filled to high pressures, 
as is the SSD. 

There is no information of record that the human engineering de- 
fects which disqualified the SCOBEA could not have been corrected 
if such data were communicated to Mine Safety. 

We believe that Mine Safety should have been apprised of the Navy’s 
objections to the SCOBEA and that such company should have been 
given an opportunity to respond to such objections within the neces- 
sary time constraints. In view of the lengthy period from final testing 
until award, it is conceivable that Mine Safety, a supplier of such 
devices to other Government agencies, could have developed an ac- 
ceptable device for the interim procurement. 

In retrospect, the Government’s interests might have been better 
served had the Mine Safety device received the same consideration as 
the Lear Siegler SSD during the period subsequent to the final OP 
EVAL. Had this been the case, the Government probably would have 
had the benefits of competition when the interim buy became urgent. 
Though we believe that the present state of the emergency breathing 
device program reflects the prior imperfections in the administration 
of the program, we cannot point to a violation of law or regulation. 

Concerning the urgency buy and possible future interim buys, the 
Deputy Chief of Naval Material advises : 

Further procurements of the interim device will be kept to a minimum con- 

sistent with safety requirements and the progress of the research and develop- 
ment program. However, future deliveries of the interim device will have no effect 
on the quantity of items to be procured upon completion of the research and de- 
velopment program. Because the interim device is not entirely satisfactory and 
because of its shelf life (maximum of five years) all of the interim devices will 
be replaced by the item resulting from the research and development program 
within a relatively short period. 
We recommend that Mine Safety and other qualified firms be given 
the opportunity to submit emergency escape devices for approval as 
interim sources of supply pending results of the research and develop- 
ment program. We would appreciate being advised as to our recom- 
mendation and as to contemplated procurement actions subsequent to 
the evaluation of the research and development effort. 


[ B-95832 J 


Transportation—Vessels—Foreign—United States Registry— 
Carriage of Military Cargoes 
The carriage of military cargoes in foreign-built vessels entitled to registry in 


the United States (U.S.), and engaged in foreign trades or trade with trust 
territories, is not precluded by the basic cargo preference statutes—the act of 
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April 28, 1904, as amended, and the act of August 26, 1954, as amended. The 
objectives of the 1904 act—to aid U.S. shipping, to foster employment of U.S. sea- 
men, and to promote the U.S. shipbuilding industry—do not exclude foreign-built 
vessels registered in the U.S., as such vessels are considered vessels of the U.S. 
and entitled to the benefits and privileges appertaining to U.S. vessels, to the 
extent participation is limited to foreign commerce and the trust territories, and 
is not precluded by the act of 1954, which insures that atleast 50 percent of all 
Government cargo, whether military or civil, will be transported in privately 
owned “U,S.-flag commercial vessels,” a term that is not limited to vessels built 
in the U.S. 

Vessels—Foreign—United States Registry—Status 


Foreign-built vessels which are documented under the registry laws of the United 
States (46 U.S.C. 221) subsequent to the issuance of bids or offers for transporta- 
tion of military cargoes to foreign ports may be used to satisfy contract com- 
mitments pursuant to such bids or offers, provided the use of the vessels is 
consistent with their registry, provided the use does not compromise the tonnage 
limitation of the act of August 26, 1954, as amended, and provided the requests 
for bids or offers, or the contracts entered into pursuant thereto, do not pro- 
hibit such use. 


To Nicholas D. Pasco, May 17, 1973: 


We refer to your letter of January 31, 1973, and earlier letter, ask- 
ing for decision whether foreign-built vessels are ineligible for car- 
riage of military cargoes. A memorandum of law was enclosed with 
your letter of January 31. This memorandum examines the legal 
foundation for American Export’s claim that foreign-built vessels are 
ineligible to carry military cargoes. 

Resolution of the question requires consideration of two basic cargo 
preference statutes: Act of April 28, 1904, Chapter 1766, 33 Stat. 518, 
as amended, 70A Stat. 146, 10 U.S. Code 2631, and Act of August 26, 
1954, Chapter 936, 68 Stat. 832, as amended, September 21, 1961, 75 
Stat. 565, 46 U.S.C. 1241(b). The former provides that only vessels 
of the United States or belonging to the United States shall be used 
in the transportation by sea of supplies bought for use of the military 
departments. The latter requires that at least 50 percent of all Gov- 
ernment cargo, whether military or civil, be transported in privately 
owned United States-flag commercial vessels. The 1961 amendment in 
part provided that a vessel built outside the United States subsequent 
to September 21, 1961, could not be considered a privately owned 
United States-flag commercial vessel within the meaning of the 
statute until the vessel had been documented under the laws of the 
United States for a period of three years. 

The memorandum of law is devoted primarily to showing that the 
cargo preference granted by the 1904 act, insofar as it applies to 
private carriage is restricted to vessels built in the United States as 
well as registered in the United States. Three basic contentions are 
advanced : 


(a) that the 1904 Act was viewed by the Congress which enacted it as an aid 
to both the U.S. shipbuilding and ship-operating industry, and had as its specific 
purpose the restriction of military ocean cargoes carried on private vessels to 
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U.S. constructed as well as U.S. registered ships; (b) that this was the authori- 
tative interpretation of the statute throughout its first 60 years, an interpretation 
accepted by the Comptroller General as recently as in 1968; and (c) that this 
interpretation finds added support in the Congressional policy, most recently 
expressed in a series of legislation spanning the period 1954-1961, to foster 
American shipbuilding and shipping by reserving cargoes subject to government 
control for U.S. constructed and registered vessels to the maximum practicable 
extent. 

We would readily agree that the 1904 act was viewed by the Con- 
gress which enacted it as an aid to both the U.S. shipbuilding and ship- 
operating industry. We are not convinced, however, that the act had as 
its specific purpose the exclusive restriction of military ocean cargoes 
carried on private vessels to U.S.-constructed as well as U.S.-registered 
ships. 

The extensive Senate debate on the bill that ultimately was passed 
(S. 2263) indicates that the act was intended to aid United States 
shipping, to foster employment of United States seamen, and to pro- 
mote the shipbuilding industry in the United States. Undoubtedly the 
preference granted by the act contributed to all three objectives, but 
we do not believe that the preference, as enacted, was limited exclu- 
sively to vessels built in the United States. If this had been the primary 
intention, express language to that effect could have been employed. 
In this connection, two other cargo preference bills, both of which used 
the term “American-built ships,” had been considered by the Congress 


(S. 2487 and H.R. 14441), but they were passed over in favor of 
S. 2263. 

The preference granted by the 1904 act, insofar as it applies to pri- 
vate carriage, is expressly limited to “vessels of the United States” and 
it is clear that the term was intended to have the same meaning that it 
has in the navigation laws. In the Senate debate on the bill, this dis- 
cussion is reported, 38 Cong. Rec. 2408: 


Mr. COCKRELL. I should like to have a definition of what are “vessels of the 
United States.” Does that mean that the United States must be the owner of the 
vessel ? 

Mr. HALE. This only applies to those; it does not at all go into the general 
question. It is only the simple question that when the Government transports 
stores or goods to foreign ports it shall be done by vessels of the United States. 

Mr. BERRY. Not belonging to the United States? 

Mr. HALE. No; but vessels that are papered by the United States. 

Mr. ALLISON. Registered. 

Mr. HALE. Yes; registered. It is understood in business very well. They are to 
be vessels of the United States and not foreign tramps. That is all there is of it. 


And, 38 Cong. Rec. 2594: 


Mr. BACON. I suggest to the Senator from Maine that the term “vessels of the 
United States” has a technical meaning. 

Mr. HALE. Yes. 

Mr. BACON. It does not mean vessels owned by the United States. 

Mr. HALE. It does not. 

Mr. BACON. It is found under the navigation laws, and means vessels of 
American registry. 
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It is significant that none of the answers to direct questions about the 
meaning of the term “vessels of the United States” indicated that it 
encompassed only ships built in the United States. And it seems clear 
that the bill under discussion was not intended to define the term but 
that its meaning was to be ascertained by reference to other laws. 

Since the earliest days of the Republic, the navigation laws of this 
country have defined vessels of the United States as those registered 
or enrolled according to law. Act of December 31, 1792, Chapter 1, 
Sec. 1, 1 Stat. 287. The current definition, substantially unchanged 
from earlier times, is codified in 46 U.S.C. 221, in relevant part, as 
follows: 

Vessels registered pursuant to law and no others, except such as shall be duly 
qualified according to law for carrying on the coasting or fishing trade, shall be 


deemed vessels of the United States, and entitled to the benefits and privileges 
appertaining to such vessels * * *, 


At the time the 1904 law was enacted, all vessels built in the United 
States were entitled to registry provided they were owned by United 
States citizens. Revised Statutes, Section 4132. But registration was 
not limited exclusively to such vessels; there were exceptions, although 
admittedly narrow ones. Vessels wherever built, captured in war by 
citizens of the United States and lawfully condemned as prize, could 
be registered. Similarly, vessels adjudged to be forfeited for a breach 


of the laws of the United States, whether built within or without the 
United States, could be registered. Wrecked vessels could be registered 
provided they were substantially rebuilt in the United States. (Revised 
Statutes, Section 4136.) And, of course, then as now, foreign-built 
vessels could be admitted to registry under special acts of Congress 
granting that right to specific vessels. 

It must be concluded, therefore, that the Congress which enacted the 
1904 law was aware that some classes of foreign-built vessels were 
entitled to registry under the navigation laws and thus were to be 
deemed “vessels of the United States, and entitled to the benefits and 
privileges appertaining to such vessels.” If the Congress had intended 
to limit the preference in the 1904 act to vessels built in the United 
States, it could have said so, and it seems probable that the term 
“vessels of the United States” was used intentionally in order to accord 
the preference not only to ships built in the United States but also to 
such limited classes of foreign-built vessels as might be then or there- 
after admitted to registry under the law. In any event, we see no com- 
pelling reason to read the act as granting a preference to one class of 
vessels and denying it to another class when both classes consist of 
duly registered vessels which are, by statutory definition, “vessels of 
the United States,” and entitled to the benefits and privileges apper- 
taining to such vessels. 
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In 1912, Congress amended the registry laws to permit registry of 
foreign-built vessels engaged in trade with foreign countries, and the 
amendment has remained in effect since that time. Act of August 24, 
1912, Chapter 390, Sec. 5, 37 Stat. 562, 46 U.S.C. 11. Since then, 
foreign-built vessels engaged in the foreign trades “registered pur- 
suant to law” must be deemed “vessels of the United States, and 
entitled to the benefits and privileges appertaining to such vessels,” 
46 U.S.C. 221. And we believe one of the benefits and privileges apper- 
taining to such vessels is the cargo preference accorded by the 1904 
act since the preference is extended to vessels of the United ‘States and 
is not limited either expressly or by necessary implication to vessels 
built within the United States. : 

While the Congress which passed the 1904 act obviously had power 
to limit the preference therein to vessels built within the United States 
had it chosen to do so, it could not bind succeeding Congresses in the 
determination of what were or were not to be deemed vessels of the 
United States: 

Ships or vessels of the United States are the creations of the legislation of 
Congress. None can be denominated such, or be entitled to the benefits or privi- 
leges thereof, except those registered or enrolled according to [law]. White’s 
Bank v. Smith, 74 U.S. 646, 655 (1868). 

It is our opinion, therefore, that foreign-built vessels engaged in 
the foreign trades (or in trade with some trust territories), and duly 
registered pursuant to law as vessels of the United States, are entitled 
to participate in the cargo preference granted by the 1904 act to the 
extent such participation is limited to foreign commerce and the trust 
territories and is not precluded by the limitations of the act of Au- 
gust 26, 1954, as amended, 46 U.S.C. 1241(b), discussed further below. 

It is said in your memorandum that interpretation of the 1904 act as 
being restricted to U.S.-built vessels as well as U.S.-registered vessels 
was the authoritative interpretation of the statute throughout its first 
60 years, an interpretation accepted by the Comptroller General as 
recently as 1968. So far as we know, the military departments have 
always administered the 1904 act as requiring shipment of military 
supplies in vessels owned by the Government or in vessels registered or 
enrolled under the laws of the United States. If there has been an 
administrative practice limiting application of the 1904 act to U.S.- 
built vessels, except insofar as shipment in the coastwise trades has 
required such application, we are not aware of it. 

This Office has never held that the application of the 1904 act is 
limited exclusively to U.S.-built vessels. Our decisions frequently have 
referred to the fact that stimulation of American shipbuilding was 
one of the purposes of the act but we also have stressed the other pur- 
poses : protection of United States shipping interests and the employ- 








814 DECISIONS OF THE COMPTROLLER GENERAL [52 


ment of United States seamen. The train-ship decision (43 Comp. Gen. 
792), referred to in your memorandum of law as supporting your 
position in this case, involved use of a foreign-registered as well as 
foreign-built vessel, engaged in a coastwise trade obviously limited to 
U.S.-built vessels, and the question presented did not require considera- 
tion of the question whether the 1904 act limited carriage of military 
cargo in foreign trades to U.S.-built vessels. The 1968 decision (48 
Comp. Gen. 429), concerning shipment of cargo from Great Lakes 
ports, also did not involve the question ; the question there was whether 
military cargo could be shipped to Great Lakes ports for transship- 
ment to foreign-flag vessels when United States-flag vessels were 
available for carriage of the cargo at Atlantic and Gulf coast ports. 

Finally, it is said that your interpretation finds added support in 
congressional policy, most recently expressed in a series of legislation 
spanning the period 1954-1961, to foster American shipbuilding and 
shipping by reserving cargoes subject to Government control to U.S.- 
constructed and -registered vessels to the maximum practicable extent. 
In 1954, legislation was enacted to insure that at least 50 percent of all 
Government cargo, whether military or civil, be transported in pri- 
vately owned United States-flag commercial vessels. Act of August 26, 
1954, 68 Stat. 832, 46 U.S.C. 1241(b). There is nothing in the legisla- 
tion or its history to indicate that the term “United States-flag com- 
mercial vessels” was then limited to vessels built within the United 
States. We are informed by the Military Sealift Command (MSC, 
formerly Military Sea Transportation Service, MSTS) that this act 
was construed as a limitation on the amount of military cargo that 
could be shipped in Government-owned vessels and that at least 50 
percent of military cargo must thereafter be shipped in privately 
owned United States-flag vessels. 

In 1961, the act was amended to provide, inter alia, that a vessel 
built outside the United States subsequent to September 21, 1961, 
could not be deemed a privately owned United States-flag commercial 
vessel within the meaning of the statute until the vessel had been docu- 
mented under the laws of the United States for a period of three years. 
The plain inference is that vessels built outside the United States be- 
fore that time, if documented under the laws of the United States, 
could be considered to be privately owned United States-flag com- 
mercial vessels within the meaning of the statute. MSC informs us that 
the amount of cargo transported in United States-flag, foreign-built 
vessels is carefully monitored in order to assure compliance with the 
1961 proviso. 

In view of the foregoing, it is our opinion that foreign-built vessels 
documented under the laws of the United States are eligible to carry 
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military cargoes in the circumstances and subject to the limitations 
prescribed by law as described above. In answer to your question 
whether such vessels documented subsequent to issuance of bids or 
offers for transportation of military cargo can be used to satisfy con- 
tract commitments pursuant to such bids or offers, our answer is in the 
affirmative, provided the use of such vessels is consistent with their 
registry, provided such use does not compromise the tonnage limita- 
tion of the 1954 act, as amended, and provided the requests for bids or 
offers, or the contracts entered into pursuant thereto, do not prohibit 
such use. 


[ B-178154 J 


Bids—Competitive System—Specifications—Restrictive 


A Forest Service invitation for bids (IFB) to furnish brush chippers that called 
for a “braking system that will stop the cutter blades instantly” without de- 
fining “instantly,” but the contracting officer stated a willingness to accommodate 
reasonable tolerances from the normally accepted meaning of the word is unduly 
restrictive of competition and should be canceled since the needs of the Govern- 
ment were overstated, and there is no evidence the low bid, held nonresponsive on 
the braking time, would not satisfy the actual needs of the Government as well 
as the bid being considered for award. The IFB should be readvertised, eliminat- 
ing the restrictive specification feature and stating a reasonable time tolerance 
for the braking of the cutter, and also eliminating the minor deviation clause 
used since deviation clauses have no place in formally advertised procurements 
as they do not generally permit free and equal competition. 


To the Secretary of Agriculture, May 17, 1973: 


Reference is made to a letter (6320 Contracting) dated March 23, 
1973, from the Director of Administrative Services, Forest Service, 
and prior correspondence, requesting our decision with respect to the 
protest filed by the Wayne Manufacturing Co. (Wayne) against any 
award of a contract to the Edward R. Bacon Company (Bacon), 
under invitation for bids (IFB) No. R5-73-149, issued by the Forest 
Service, San Francisco, California, for furnishing six brush chippers. 

The contracting officer proposes to sustain the Wayne protest, reject 
the low bid of Bacon ($3,950 each) as nonresponsive, and award the 
contract to Wayne ($4,101 each), the only other bidder responding to 
the IFB. For the reasons hereinafter stated, we conclude that the IFB 
should be canceled and the requirements thereunder readvertised. In 
reaching this conclusion, we have considered comments from both 
Wayne and Bacon which took into account the possible cancellation of 
the IF B. 

The bidding schedule of the IFB called for a brush chipper in ac- 
cordance with an attached specification which provided in section 220 
as follows: 

Power transmission from engine to the cutter head shall be of a sufficient 


amount of multiple V-belt drive to insure adequate speed and power of cutter for 
chipping a 6 inch minimum log. Design shall allow for easy adjustment and re- 
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placement of the V-belts. A suitable guard shall enclose the drive unit. An emer- 
gency cut-off switch shall be included which shall be connected to a control lo- 
cated within easy reach of the operator in the feeding apron area. The switch 
must be able to turn off the cutter head assembly upon activation of the control. 
That section of the specification is supplemented in the bidding 
schedule as follows: 


A braking system will be provided that will stop the cutter blades instantly 
upon activation of a control switch that is easily reachable from the apron feed- 
ing area. 

Wayne’s original protest to the contracting officer stated that the 
Bacon bid was nonresponsive in several respects. But the protest has 
crystallized to encompass the effect of the above-quoted section 220, as 
supplemented. The contracting officer reports that an engineering di- 
vision equipment specialist reviewed the protest file and found no 
reason to disagree with the Wayne position that the positive braking 
system called for in section 220, particularly in the supplementary 
language, is not a feature of the brush chipper offered by Bacon. 

The Bacon brush chipper features an electrical push switch which 
when activated breaks the electric circuit, severs the engine’s elec- 
trical functions, and thereby stops the cutter blades. With respect to 
the requirement that the cutter blades stop instantly, Bacon states that 
depending on the load in the cutting blades, its equipment will stop in 
from 3 to 15 seconds. Wayne’s equipment, employing a responsive 
positive hydraulic brake system, as opposed to Bacon’s use of only an 
electrical cut-off feature, stops the cutter blades in 2 seconds, regardless 
of load conditions. 

The contracting officer recounts a prebid opening conversation with 
a representative of Bacon’s supplier and his interpretation of the in- 


formation imparted as follows: 

In clause “220—Drive” above, Bacon refers to a 12/18/72 telephone conver- 
sation between Karl Schoeppner of KPS Manufacturing, Inc., (KPS) and the 
undersigned. KPS confirmed the conversation in its letter of 1/19/72. The caller 
wanted to know if, under Clause 220, a hydraulic or electric braking system was 
required. He was informed that since the clause made no distinction, any system 
that produced the stated results would be in compliance. This conclusion could 
be reached independently by any bidder. While Clause 220, as supplemented, 
calls for a “braking system that will stop the cutter blades instantly,” the word 
“instantly” was not defined and a reasonable interpretation will suffice whether 
the result is reached by hydraulic or electric means. 

As the contracting officer states, the word “instantly” in section 220 
was not defined therein. In our view the word “instantly” as used in 
the specification leaves no room for the contracting officer’s stated 
willingness to accommodate reasonable tolerances from the normally 
accepted meaning of the word. Viewed in this light, both bids might 
very well be considered nonresponsive to the “instantly” requirement. 
Furthermore, we agree with the contracting officer, despite his seem- 


ingly erroneous but inoperative advice given to Bacon’s supplier be- 
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fore bid opening that an other-than-positive braking system would be 
acceptable, that the Bacon bid is nonresponsive in that regard. 

In any event, the contracting officer advised our Office that the posi- 
tive braking system and instant stoppage of the cutter blades require- 
ments contained in section 220 exceed the needs of the Government 
and would be deleted upon reprocurement. Even though such is the 
case, we could not permit the stated requirement to be waived for the 
low bidder, Bacon. This is so because a waiver could represent a de- 
parture from the advertised specifications and would operate to the 
competitive prejudice of Wayne whose optional braking system costs 
$265 and the two bids are only $151 apart. See B-174391, April 5, 
1972, 51 Comp. Gen. 237, 240 (1971), and paragraph 1-2.405 of the 
Federal Procurment Regulations (FPR). 

The contracting officer has admitted that the needs of the Govern- 
ment are overstated. Moreover, Bacon, one of the only two bidders re- 
sponding to the IFB, is clearly nonresponsive thereto because of the 
reflection of that overstatement in the IFB. Therefore, and in the ab- 
sence of any evidence that the Bacon equipment would not satisfy the 
actual needs of the Government, the specifications are unduly restric- 
tive of competition. In these circumstances, while it is regrettable that 
bid prices have been exposed, the IFB should be canceled and the 
requirement readvertised with specifications deleting the restrictive re- 
quirement. See B—169919, June 16, 1970, and FPR 1-2.404-1(b) (1). 
The specifications on readvertisement should specify whatever rea- 
sonable tolerances are acceptable to the Government with respect to 
the time period for the stopping of the cutter blades. See 51 Comp. 
Gen., supra, at page 242. 

One further matter deserves comment. Section 111 of the specifica- 
tions states: 

Minor deviations from this specification may be allowed where bidder has 

indicated in detail the manner in which his offered units differ from this specifi- 
cation. The Contracting Officer’s decision will be final as to acceptability. 
We have stated that clauses allowing deviations have no place in 
formally advertised procurements since they do not generally permit 
free and equal competitive bidding. See 51 Comp. Gen. 518, 522 (1972), 
and B-177532, March 26, 1973. Therefore, we believe that, on read- 
vertisement, the section should be eliminated. 


[ B-178170 J 


Pay—Retired—Computation—Limitations Imposed by Statute 


The retired pay of military personnel, upon initial retirement, whose basic pay 
rates as established by Hxecutive Order (H.0.) 11692 are in excess of $3,000 per 
month may not be computed at the prescribed 75 percent of basic pay on an 
amount in excess of $3,000, as the limit imposed by 5 U.S.C. 5308 on civilian em- 
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ployees is equally applicable to military personnel, since Footnote 1 of the E.O. 
indicates the pay grade 0-10 officers enumerated are subject to section 5308, and 
nothing in 10 U.S.C. 8991, providing for the computation of retired pay “at rates 
applicable on date of retirement” warrants the conclusion the $3,000 monthly lim- 
itation is removed for the purpose of computing the retired pay of officers whose 
basic salary rate exceeds $36,000. This conclusion is applicable to officers in all 
branches of the armed services, despite the language differences in the govern- 
ing law provisions. However, the pay limitation does not apply to retired pay ad- 
justments for the cost-of-living increases authorized by 10 U.S.C. 1401a. 


To the Deputy Secretary of Defense, May 17, 1973: 

We refer to letter dated March 7, 1973, of the Acting Assistant Sec- 
retary of Defense (Comptroller) requesting a decision as to whether 
retired pay of military personnel may be computed on basic pay rates 
in excess of $36,000 per annum contained in Executive Order 11692, 
and subsequent cost of living increases computed on that amount, or 
must such computation be based on the $36,000 per annum limit appli- 
cable to civilian employees as prescribed by section 5308 of Title 5, U.S. 
Code. 

There was enclosed copies of Committee Action No. 470 of the De- 
partment of Defense Military Pay and Allowance Committee setting 
forth and discussing the following questions: 


1. Where monthly basic pay, as established by EO 11692, is in excess of $3,000, 
may retired pay, upon initial retirement, be computed on the basic pay rates 
stated in the Executive Order? 

2. If question 1 is answered in the affirmative, would the restriction imposed 
by Section 5808, Title 5, U.S. Code, as amended, apply to adjustments of retired 
eri cost of living increases authorized under Section 140la, Title 10, U.S. 

As stated in the Committee Action discussion, military retired pay 
is computed in accordance with specific statutory authority as set forth 
in Title 10, U.S. Code, and upon initial retirement such pay is limited 
to 75 percent of the monthly basic pay of the grade to which the mem- 
ber is entitled. Executive Order 11692 dated December 19, 1972, effec- 
tive January 1, 1973, establishes the monthly basic pay of grade 0-10 
at rates in excess of $3,000; however, a footnote specifies that the rate 
of basic pay for military personnel at these rates is limited by 5 U.S.C. 
5308 to the rate of level V of the executive schedule ($36,000 per 
annum or $3,000 per month). 

Footnote 1 of Executive Order 11692, pertaining to officers in pay 
grade 0-10 (General-Admiral) states that “While serving as Chair- 
man of the Joint Chiefs of Staff, Chief of Staff of the Army, Chief of 
Naval Operations, Chief of Staff of the Air Force, or Commandant of 
the Marine Corps, basic pay for this grade is $3,745.20 * * *.” The 
footnote indicates, however, that personnel serving in these positions 
are subject to the above-mentioned restriction in 5 U.S.C. 5308. 

It is pointed out in the Committee Action that while the basic pay 
rate established may exceed $3,000, the retired pay in no case would 
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exceed that figure. As an example, it is pointed out that the rate of 
basic pay established by Executive Order 11692 for an officer in pay 
grade 0-10 with over 26 years of service is $3,394.20, whereas his re- 
tired pay computed at 75 percent of that amount is $2,545.65, In the 
case of a Chief of Staff, it is stated that the rate of basic pay estab- 
lished by the Executive order is $3,745.20, whereas his retired pay com- 
puted at 75 percent would be $2,808.90. 

The Committee Action discussion also points out that while 10 
U.S.C. 1401la provides for subsequent adjustments of retired pay to 
reflect changes in the Consumer Price Index (CPI), the statute con- 
tains no reference to the pay limitation provision of 5 U.S.C. 5308, nor 
does it place any other limit on the amount of retired pay adjusted by 
application of the CPI formula. 

It is provided in 5 U.S.C. 5301 that it is the policy of Congress that 
Federal pay fixing for employees under statutory pay systems be 
based on the principles that, among others, Federal pay rates be com- 
parable with private enterprise pay rates for the same levels of work 
and pay levels for the statutory pay systems be interrelated. Subsec- 
tion 8(a) of the act of December 16, 1967, Public Law 90-207, 81 Stat. 
654, 37 U.S.C. 203 notes, provides that unless otherwise provided by 
law enacted after January 1, 1968, whenever the General Schedule of 
compensation for Federal classified employees is adjusted upwards, 
there shall immediately be placed in effect a comparable upward ad- 
justment in the monthly basic pay authorized members of the uni- 
formed services. 

Subsection 8(b) of the 1967 act provides that such adjustments in 
the various tables establishing the rates of monthly basic pay for mem- 
bers of the uniformed services shall provide all personnel of the 
uniformed services with an overall average increase in regular compen- 
sation which equates to that provided General Schedule employees. 
Subsection 8(c) defines “regular compensation,” for the purposes of 
that section, as meaning basic pay, quarters and subsistence allowances 
(either in cash or in kind), and the tax advantage on those allowances. 

The limitation of $3,000 per month or $36,000 per annum in Execu- 
tive Order 11692 (pursuant to 5 U.S.C. 5308) is imposed on the active 
duty pay, not on the retired pay, of those officers in pay grade 0-10 
with over 20 years’ service and officers serving as Chairman of the 
Joint Chiefs of Staff, Chief of Staff of the Army, Chief of Naval Oper- 
ations, Chief of Staff of the Air Force, or Commandant of the Marine 
Corps. In computing retired pay, it is necessary to look to the applica- 
ble retirement law in order to determine the basis for computing re- 
tired pay. 


522-985 O- 74 - 54 
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An Air Force officer who retired for years of service under 10 U.S.C. 
8911 or 8918 as indicated in the example stated in Committee Action 
No. 470, is entitled to have his retired pay computed under the pro- 
visions of 10 U.S.C. 8991, which provides in part as follows: 











Formula For Column 1 Column 2 | Column 3 Column 4 
sections Take Multiply by Add Subtract 
* * * * * * * 
B 8911 | Monthly 216% of Excess over 
8918 basic years 75% of pay 
8920 pay ? of service upon which 
8924 mem- credited computa- 
ber’s re- to him tion is 
tired under based. 
grade.! section 
1405 of 
this title. 





1. For the purposes of this section, determine member's retired grade as if 
section 8962(b) did not apply and, for an officer who has served as Chief of 
Staff, compute at the highest rates of basic pay applicable to him while he 
served in that office. 

2. Compute at rates applicable on date of retirement. [Italic supplied. ] 
Similar provisions applicable to the Army are contained in 10 U.S.C. 
3991. 

As noted, footnote 1 in section 8991 refers to the “member’s retired 
grade” and expressly provides that in the case of an officer who has 
served as Chief of Staff, retired pay will be computed “* * * at the 
highest rates of basic pay applicable to him while he served in that 
Office.” Footnote 2 of section 8991 has reference to the member’s 
“monthly basic pay” as provided in column 1 and reads, “Compute at 
rates applicable on date of retirement.” 

Thus, the active duty pay rates established in Executive Order 11692 
must be read in conjunction with the language of section 8991 of Title 
10, namely, “Compute at rates applicable on date of retirement.” While 
the monthly active duty rates of basic pay for certain officers estab- 
lished in Executive Order 11692 exceed $3,000 per month, the rates 
actually payable to them while serving on active duty, as imposed by 
5 U.S.C. 5308, and the Executive order, in conjunction with the above- 
mentioned act of December 16, 1967, is limited to $3,000 per month. 

We find nothing in the language of footnotes 1 or 2 of section 8991 
which would warrant the conclusion that the phrase “Compute at 
rates applicable on date of retirement” means the greater rate of basic 
pay established in the Executive order which the member was pre- 
cluded by law from receiving while serving on active duty. Compare 
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the answer to question d in 47 Comp. Gen. 696, 699 (1968) where the 
language in footnotes 1 and 2 is discussed and interpreted. 

While the provisions of law with respect to the retirement of Navy 
and Marine Corps officers are stated in language somewhat different 
from the provisions concerning Army and Air Corps officers, we find 
no sufficient basis for making any distinction between the different 
services in applying the $3,000 limitation in the computation of retired 
pay. 

Moreover, certain civil service employees, like certain military per- 
sonnel, are subject to the same statutory pay limitation of $36,000 per 
annum as imposed by 5 U.S.C. 5308. See Executive Order 11691 dated 
December 15, 1972, which establishes the basic pay and salary rates for 
civilian personnel beginning on or after January 1, 1973. In this con- 
nection, H.R. 6336, 93rd Congress, which was introduced on March 29, 
1973, would amend Title 5, U.S. Code, to provide that employees sub- 
ject to certain pay limitations shall be credited, for civil service retire- 
ment and life insurance purposes, with the pay which would be 
received if such pay limitations were not applicable. No action has been 
taken on this bill as of this date. 

It is our view that in the absence of specific statutory authority 
authorizing the computation of retired pay based on the rates of active 
duty pay that a member would be entitled to receive (as set forth in 
Executive Order 11692) but for the pay limitation provision in 5 
U.S.C. 5308, there is no authority to compute retired pay based on 
basic pay rates in excess of $3,000 per month. 

Accordingly, question 1 is answered in the negative. In the light 
of the answer to question 1 no answer is required for question 2. In 
connection with question 2, however, the active duty pay limitation 
provision would not appear to be applicable to adjustments of retired 
pay for cost of living increases authorized under 10 U.S.C. 1401a. 


[ B-177423 J 


Contracts—Protests—Timeliness—Adverse Action Basis Deter- 
mination 


The contention that the low offeror under step one of a two-step procurement 
was unfairly granted additional time to qualify its initial unacceptable proposal 
und, therefore, should not have been permitted to participate in step two of the 
procurement not having been filed with the United States General Accounting 
Office within 5 days of notification of adverse action (4 CFR 20), the contention 
may not be considered as a timely protest, nor may the untimely protest be con- 
sidered either for “good cause,” since there was no compelling reason which 
prevented the protestant from filing its protest within the required time, or on 
the basis that the protestant raised issues significant to procurement practices 
or procedures, which refers to the presence of a principle of widespread interest. 
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Bids—Two-Step Procurement—Offers and Bids—Same Source 
Requirement 


Where the low bid under the step-two solicitation of a two-step procurement for 
a peak power calibration system was submitted in the name of the parent cor- 
poration and an activity that formally became a division of the corporation prior 
to the issuance of the step-one proposal and remained a division throughout the 
procurement, there is no question that the technical proposal and bid were sub- 
mitted by the same firm, and that the low bid is eligible for consideration. Fur- 
thermore, the bid is responsive as submission of the firm name and the technical 
proposal number and date satisfied the requirement that the firm state its bid 
was in accordance with the technical proposal found acceptable by the Air 
Force; as failure to acknowledge receipt of a corrected amendment to step one 
was properly waived as a minor informality ; and as the deviation from the first 
article test sample requirement did not qualify the bid but assured the contract- 
ing office it would receive a quality product. 


To Cole and Groner, May 18, 1973: 

This refers to your letter of April 2, 1973, and prior correspondence, 
on behalf of Weinschel Engineering Co., Inc. (Weinschel) , protesting 
award of a contract to any bidder other than Weinschel under invita- 
tion for bids (IFB) F41608-73-B-0037, dated July 18, 1972, issued 
by Kelley Air Force Base, Texas. The solicitation is for a peak power 
calibration system and is the second step of a two-step formally adver- 
tised procurement, which was initiated by the issuance of the first-step 
letter request for technical proposals (LRTP) F41608—-72-R-G246 
on August 10, 1971. The protest is directed at the conduct of both the 
first and second steps of the procurement. Since the issues concerning 
each step of the procurement are largely unrelated, we shall consider 
your step-one arguments independently of the step-two grounds. 


Step One 


The main thrust of your argument concerning the step-one proceed- 
ings is that Applied Microwave Laboratory (AML), the ultimate low 
bidder, was unfairly granted additional time to qualify its initially 
unacceptable proposal. You contend that the Air Force’s determina- 
tion that AML’s proposal was unacceptable should have precluded 
any further discussion between AML and the Air Force, and that, 
therefore, AML should not have been permitted to participate in step 
two. 

You state in your letter of November 16, 1972, that Weinschel first 
became aware of the alleged improprieties in the conduct of step one 
upon inspection of the IFB, which was issued on July 18, 1972. By 
letter dated July 28, 1972, Weinschel protested to the contracting 
officer and requested that AML be disqualified from further competi- 
tion. During consideration of the protest, the bid opening date was 
suspended indefinitely. Weinchel’s protest was denied in a letter of 
September 27, 1972, from Philip N. Whittaker, Assistant Secretary of 
the Air Force. The grounds for the denial of the protest were detailed 
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in a letter dated September 29, 1972, from Colonel Thomas Keheley, 
Chief, Contract Management Division, Headquarters, Department of 
the Air Force. By amendment dated October 4, 1972, bid opening was 
set for November 6, 1972. 

Thereafter, Weinschel proceeded to contact various Air Force 
personnel in an attempt to have step two postponed to permit a recon- 
sideration of its protest. Weinschel was advised on November 2, 1972, 
that the bid opening, scheduled for November 6, would take place as 
planned and that the Air Force would not reconsider its denial of 
Weinschel’s protest. By telegram dated November 9, 1972 (received 
November 10, 1972), Weinschel protested to this Office. 

The time for filing a protest with this Office is set forth in our 
“Interim Bid Protest Procedures and Standards,” 4 CFR 20. Section 
20.2 provides in pertinent part that : 

(a) Protestors are urged to seek resolution of their complaints initially 
with the contracting agency. * * * If a protest has been filed initially with the 
contracting agency, any subsequent protest to the General Accounting Office 
filed within 5 days of notification of adverse agency action will be considered 
provided the initial protest to the agency was timely filed. * * *. 

(b) The Comptroller General, for good cause shown, or where he determines 


that a protest raises issues significant to procurement practices or procedures, 
may consider any protest which is not filed timely. 


In 52 Comp. Gen. 20, 22-23 (1972), we stated that : 


Our bid protest regulations * * * provide that following “adverse agency 
action” upon a protest, the protestor seeking a decision of our Office must file 
his protest in a timely manner. * * *, 

* * * We realize that a protestor may consider an agency’s initial adverse 
action to be ill-founded or inadequately explained, leading the protestor to 
engage in further correspondence with the agency. * * * it then becomes 
difficult to identify the “final” adverse agency action. For this reason, we regard 
it as obligatory upon a protestor to file his protest with our Office within 5 days 
of notification of initial adverse agency action, if it is to be considered timely. 

Weinschel was initially notified of adverse agency action by letter 
of September 27, 1972, from Assistant Secretary Whittaker, and 
notified by amendment dated October 4, 1972, that bids would be 
opened on November 6, 1972. Since its protest was not filed in this 
Office until November 10, 1972, it is clear that such protest was 
untimely. 

Moreover, we do not agree with your contention that 4 CFR 20.2(b), 
which permits the Comptroller General to consider untimely protests, 
is for application here. An untimely protest may be considered for 
“good cause” or where the Comptroller General “determines that a 
protest raises issues significant to procurement practices or proce- 
dures.” “‘Good cause’ * * * generally refers to some compelling 
reason, beyond the protestor’s control, which has prevented him from 
filing a timely protest.” 52 Comp. Gen. 20, 23, supra. We are not aware 
of any compelling reason which prevented Weinschel from filing its 
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protest with this Office within the required period. Nor do we think the 
other exception is pertinent. As we stated in the above cited case, 
“<*Tssues significant to procurement practices or procedures’ refers 
* * * to the presence of a principle of widespread interest.” We do not 
think that the issues presented in your step-one protest fall within this 
category. Accordingly, that portion of the protest dealing with step 
one is dismissed as untimely. 


Step Two 


In regard to step two of the procurement, you make four arguments 
which you contend require the rejection of AML’s bid. 

First, you contend that the low bid under step two was submitted 
not by AML but by EPSCO, Inc., and since EPSCO., Inc., was not 
a participant in step one, the Air Force should not have accepted its 
bid. You note that on page 1 of EPSCO’s bid under item 17, 
“OFFEROR NAME & ADDRESS,” the following is listed : 

EPSCO, Inc. 

Applied Microwave Division 

411 Providence Highway 

Westwood, Massachusetts 02090 
You also point out that on page II-1, of the bid where bidders were 
asked to acknowledge that the bid was in accordance with the accepted 
first-step technical proposal, the name “Applied Microwave Labora- 
tory” appears. Finally, you note that the cover letter transmitting the 
bid was signed “Applied Microwave, a Division of EPSCO, Inc.” 

You also contend that AML has not complied with paragraph 26, 
part 4 of Armed Services Procurement Regulation (ASPR), which 
contains special provisions relevant to novation agreements and 
changes of name agreements. However, ASPR 26-4 is not applicable 
here because it applies only where there is already a contract in 
existence. 

You also cite 43 Comp. Gen. 353, 372 (1963), for the proposition 
“that transfer or assignment of rights and obligations arising out of 
proposals is to be avoided, as a matter of public policy, as well as 
sound procurement policy, unless the transfer is effected by operation 
of law to a legal entity which is the complete successor-in-interest to 
the original offeror.” We do not think, however, that this principle 
is applicable. Counsel for AML states that AML formally became a 
division of EPSCO on October 8, 1971, and has remained a division 
of EPSCO throughout the procurement. Since step-one proposals were 
not submitted until November 12, 1971, we do not perceive how there 
could be any “transfer of rights and obligations arising out of pro- 
posals” involved in the instant case. 
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Finally, as the contracting officer points out, “* * * the title page 
of the original step one technical proposal submitted by Applied 
Microwave Laboratory (AML) contains the following, ‘Prepared by 
AML Division of EPSCO, Ine.’ It is clear that the technical pro- 
posal and the bid were submitted by the same firm.” We concur in the 
conclusion of the contracting officer that AML and EPSCO are one 
and the same firm for the purpose of determining the eligibility of 
the AML-EPSCO bid. Your protest on this ground, therefore, is 
denied. 

You next contend that AML is not entitled to award because it 
failed to acknowledge, as required by the IFB, that its bid was in 
accordance with the technical proposal found acceptable by the Air 
Force. Page II-1 of the IFB states that bids “will be accepted and 
considered only from those firms who have submitted acceptable 
Technical Proposals pursuant to Letter Request for Technical Pro- 
posals F'41608-72-R-G246 issued 71 Aug 10 and Amendments 0001 
thru 0005 thereto.” The acceptable proposals are then listed as 
follows: 

a. Applied Microwave Laboratory proposal Q-355, dated 71 Nov. 12, as clarified 
by letter dated 72 Feb 15, and Addendum 1, dated 72.Jun 02, with the remote 
sensing head housed in a temperature control oven as proposed in Addendum 1. 


b. Weinschel Engineering Co., Inc. proposal 9-174, dated 71 Oct 28, as clarified 
by letters dated 72 Feb 15 and 72 Mar 17. 


Finally, the solicitation requires that : 


The bidder will acknowledge in the space provided that his bid is in accordance 
with his Technical Proposal as submitted. 


Beneath this sentence, a space was provided for the bidder to com- 
plete the required acknowledgment. AML filled in the blanks in the 
following manner : 


Applied Microwave Laboratory Q355 dated 71 Nov. 12 
(FIRM) (TECHNICAL PROPOSAL 
NO. & DATE) 


It is your position that AML/’s bid should have been rejected be- 
cause AML merely listed the technical proposal and date without 
specifically stating that its bid was in accordance with that technical 
proposal. You also argue that AML/’s attempted acknowledgment was 
ineffective because AML included in the appropriate space only the 
technical proposal number and date, but omitted the clarifying letter 
of February 15, 1972, and Addendum 1, dated June 2, 1972. Conse- 
quently, you contend that the Air Force could not legally require 
AML to supply a product in accordance with these subsequent 
clarifications. 

We disagree with these contentions. First of all, we think it would 
be unreasonable to expect a bidder to conclude that, in the limited 
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space provided, it was required to recite that its bid was in accordance 
with its technical proposal. The more reasonable conclusion, we think, 
was the one adopted by AML—simply listing the firm name and tech- 
nical proposal number and date in the appropriate, blanks. This is 
sufficient to satisfy the requirement for an acknowledgment. Nor do 
we think that AML was obligated to list its clarifying letter of 
February 15, 1972, and Addendum 1, dated June 2, 1972. The space in 
question requires the bidder to fill in the “Technical Proposal No. 
& Date.” It makes no mention of any supplemental material. We 
think it was clearly the intent of AML to commit itself to perform 
in accordance with its acceptable amended proposal, as listed on 
page II-1 of the IFB. Weinschel’s protest based on this allegation 
is, therefore, denied. 

You also contend that AML’s bid should be declared nonresponsive 
because of a failure to acknowledge an amendment having a sig- 
nificant impact on price, delivery or quality, citing 42 Comp. Gen. 
491, 493 (1963). The instant IFB required bidders to acknowledge 
receipt of all amendments. AML correctly acknowledged receipt of 
Amendments 0002 and 0003. Instead of acknowledging receipt of 
Amendment 0001 to the IFB, however, AML acknowledged Amend- 
ment 0001 to the step-one letter request for technical proposals. Since 
AML attached to its bid copies of the amendments it purported to 


acknowledge and included a copy of Amendment 0001 to the LRTP, 
you argue that AML evidently intended to acknowledge that amend- 
ment rather than Amendment 0001 to the IFB. 

We think that AML’s failure to acknowledge the correct Amend- 
ment 0001 is clearly waivable. The contracting officer in his statement 
of facts and findings notes that : 


Amendment 0001 to the IFB added one page of amendment 0001 to the tech- 

nical proposal [purchase description], which was inadvertently omitted. ‘The 
purchase description was amended during step one and this three page amend- 
ment was distributed to all potential bidders by amendment 0002 to the RFP. 
This amendment to the RFP was acknowledged by signature of Herbert K. 
Clark, President of AML, on 9 Nov 1971. 
It is reported that the technical proposal of AML specifically ad- 
dressed paragraphs of the purchase description, as amended, and 
therefore, it is established that AML intended to be bound by the terms 
thereof. Therefore, we fail to see how the failure to acknowledge re- 
ceipt of Amendment 0001 to the IFB requires the determination that 
AML/’s bid was nonresponsive. Accordingly, since the material im 
amendment 0001 to the IFB was a part of step one, the failure of AML 
properly to acknowledge its receipt may be waived as a minor 1n- 
formality. See 51 Comp. Gen. 293 (1971). 

Finally, you contend that AML’s bid is nonresponsive because it was 
“qualified by a condition directly in contradiction to the terms of the 
IFB.” You note that in its transmittal letter, AML stated that: 
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The units will be designed to meet the requirements of Paragraph 3.2.3 as 
amended. Only one (1) unit will be tested to verify that the design is adequate. 
[Emphasis added by you.] 

It is your position that this statement conflicts with the requirements 
of paragraph 4.2.2, which states in pertinent part : 


The First Article test sample shall consist of four instruments, each rep- 
resentative of production instruments. A minimum of two instruments from the 


sample shall be subjected to each test required by 4.2.1 [Emphasis added by you.] 
You contend that AML has offered to test only one unit for electro- 
magnetic compatibility, whereas paragraph 4.2.2 requires that First 
Article tests be conducted on a minimum of two units. 

The Air Force takes the position that AML’s statement in its trans- 
mittal letter did not qualify its bid but rather notified the Air Force 
that AML intended to undertake an additional test in the early stages 
of the equipment’s development to determine the adequacy of its 
design for electromagnetic compatibility. This test, according to the 
Air Force, was not required under the contract but was, in the opin- 
ion of the contracting officer, an attempt to inform the Government 
that AML “would do everything in [its] power to assure a quality 
product would be received by the Air Force.” 

We think there is merit to the Air Force’s argument. You note that 
a bidder in a two-step procurement “expends more effort and re- 
sources than a bidder who competes in a single-step advertised pro- 
cedure.” We have recognized, therefore, that a bidder found to be ac- 
ceptable under step one would not likely disqualify its step-two bid 
by inserting a condition in contradiction with its accepted step-one 
proposal and the requirements of the specifications. 45 Comp. Gen. 
221, 224 (1965) ; 50 zd. 337, 342 (1970). The alleged qualification in 
AML/’s transmittal letter must be read in light of the presumption 
that it intended to bid in accordance with the requirements of the pur- 
chase description. When considered in this light, we feel that we must 
concur in the contracting officer’s determination that AML’s trans- 
mittal letter did not contain a qualification. 

Accordingly, for the reasons set forth above, your protest on behalf 
of Weinschel Engineering is denied. 


[ B-177519 J 


Contracts—Specifications—Ambiguous—Conflicting Specification 
Provisions—Brand Name or Equal and Descriptive Literature 
Clauses 

The cancellation after bid opening of an invitation for bids for marine sanitary 


facilities because the brand name or equal clause required by section 1-1.307-6 
(a) (2) of the Federal Procurement Regulations had been omitted, and the 






828 DECISIONS OF THE COMPTROLLER GENERAL [52 


inclusion of the clause in the reissued invitation was proper as the clause pro- 
vides a vehicle for identifying and evaluating the product offered. However, the 
inclusion of a descriptive literature requirement in the new invitation for the 
purpose of determining the “general overall compliance with the specifications 
and drawings” is not in consonance with the brand name or equal requirement 
and the nonresponsiveness of bidders to the requirement is symptomatic of the 
deficiencies in the invitation. In addition, because the use of the descriptive lit- 
erature clause was unnecessary, and because the invitation contained no specific 
component designation of the equal product, the second invitation was ambiguous 
and misleading and also should be canceled and readvertised under revised 
specifications. 

General Accounting Office—Recommendations—Implementation 


The corrective recommendation that an ambiguous and misleading invitation for 
bids should be canceled and the procurement readvertised under revised specifi- 
cations requires the contracting agency pursuant to section 236 of the Legislative 
Reorganization Act of 1970 to submit written statements to the Committees on 
Government Operations of both Houses not later than 60 days after the date of 
the recommendation and to the Committees on Appropriations in connection with 
the first request for appropriations made more than 60 days after the date of 
the recommendation. 


To the Secretary of the Interior, May 18, 1973: 


We refer to the letter of January 26, 1973, from the Acting Director 
of Survey and Review, furnishing a report on the protests of the 
Hydraprise Corporation against the cancellation after bid opening of 
National Park Service (NPS), Denver Region, invitation for bids 
No. DSC-3, and the proposed award to Alandale Construction Co. 
under revised invitation for bids No. DSC-4. Kendall Sloan Company 
has also protested against the rejection of its bid under the revised 
invitation. 

The initial invitation, DSC-3, requested that bids on a brand name 
or equal basis be submitted by August 16, 1972, for furnishing certain 
marine sanitary facilities. After bids had been opened, it was dis- 
covered that the brand name or equal clause required by paragraph 
1-1.307-6(a) (2) of the Federal Procurement Regulations (FPR) had 
been inadvertently eliminated from the Supplemental Provisions of 
the invitation. In addition, the bid prices received exceeded the 
amount of funds available for the procurement. Consequently, the 
contracting officer canceled the invitation and revised the specifica- 
tions by including the required brand name or equal clause and by 
deleting certain schedules of work. This was accomplished by the 
issuance of invitation DSC-4. 

Hydraprise protests the cancellation of invitation DSC-3 on the 
basis that the omission of the brand name or equal clause did not 
restrict competition and, consequently, it should not have been used 
as a ground for cancellation. It also believes that if the bid prices 
submitted were higher than the amount of funds available for the 
procurement, the contracting officer could have remedied this situation 
simply by awarding a contract for fewer work schedules. 
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We cannot take exception to the contracting officer’s determination 
to cancel DSC-3 for the stated reason. As noted in the contracting 
officer’s report, a large percentage of the work is identified by refer- 
ence to brand name items. When end items or components are identi- 
fied in a solicitation by brand name or equal descriptions, the brand 
name or equal clause prescribed in FPR 1-1.307-6 must be included. 
The clause is necessary because it provides a vehicle for identifying 
the product a bidder proposes to furnish and insures that the procure- 
ment activity will receive data sufficient to determine whether non- 
brand name items will meet the specified needs of the Government. 
Since the omission of the brand name or equal provision was a proper 
reason for canceling invitation DSC-3, we need not consider the 
additional reason advanced in support of cancellation. 

In addition to revised brand name or equal coverage and the dele- 
tion of certain work schedules, invitation DSC-4 also contained a 
requirement for the submission of descriptive literature. 

Paragraph 1-03 of the General Requirements imposed the follow- 


ing requirements for the submission of descriptive literature by all 
bidders : 


1-08 CONTRACTORS SUBMITTALS: a. General: Descriptive literature shall 
be submitted to the Contracting Officer for review and approval covering all ma- 
terials and equipment to be provided under this contract. Submittals shall be 
made for the following: 

1. Floating Comfort Stations 

2. Boat Sanitary Stations 

3. Dock Launching and Beaching Dollies 
4. Waste Transfer Tank Trailers 

5. Gangways 

6. Mooring Cable and Fittings 

7. Electrical Cable 

8. Hoses and Hose Connections 

b. Pre-contract award submittals: With reference to Clause 30, REQUIRE- 
MENT FOR DESCRIPTIVE LITERATURE, of Form 10-275, one complete set 
of descriptive literature shall be submitted to the Contracting Officer at or before 
the time set for opening of bids. This descriptive literature shall include such data 
as catalogue cuts, general drawings and specifications which will permit evalua- 
tion with regard to general overall compliance with the drawings and specifi- 
cations included as part of the Invitation for Bids. 

ce. Post-contract award submittals: After award of the contract. detailed sub- 
mittals shall be made to the Contracting Officer. These submittals shall include 
eatalogue cuts, specification sheets, capacity data sheets, performance curves, 
manufacturers certified dimensional drawings, general assembly drawings, sub- 
assembly drawings, details, diagrams and other data as may be required for full 
evaluation to ensure that all parts will conform fully with the provisions and in- 
tent of the drawings and specifications. Submittals shall all be furnished in quad- 
ruplicate, clearly identified, and shall be complete and legible. One copy of each 
submittal will be returned to the contractor within 14 days, with comments and/ 
or approval. If re-submittals are required, such resubmittals shall be made within 
14 days after notification that resubmittal is required. Any manufacture, fabri- 
cation, procurement, or assembly accomplished prior to the approval of post-con- 
tract award submittals will be at the contractor’s risk. One complete set of full 
size reproducibles of the approved shop drawings shall be furnished to the Con- 
tracting Officer prior to manufacture, fabrication or procurement. 

d. Optional submittal: If at the bidder’s option detailed data as required under 
(c) above is submitted together with or in lieu of the data required under (b) 
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above, the Government reserves the right to evaluate the material for purposes 
of contract award on the basis of general overall compliance only as set forth in 
(b) above. 

Detailed evaluation will be made only after the award of the contract as speci- 
fied in (c) above. 


Clause 30 of the Supplemental Provisions, “Requirement for De- 
scriptive Literature,” referenced in subparagraph b of paragraph 1-03, 
advised bidders that : 


(a) Descriptive literature as specified in this Invitation for Bids must be 
furnished as a part of the bid and must be-received before the time set for open- 
ing bids. The literature furnished must be identified to show the item in the bid 
to which it pertains. The descriptive literature is required to establish, for the 
purposes of bid evaluation and award, details of the products the bidder pro- 
poses to furnish as to (* ). 

*Contracting officer shall insert significant elements such as design, materials, 
components, or performance characteristics, or methods of manufacture, con- 
struction, assembly, or operation, as appropriate. 

(b) Failure of descriptive literature to show that the product offered con- 
forms to the specifications and other requirements, of this Invitation for Bids will 
require rejection of the bid. Failure to furnish the descriptive literature by the 
time specified in the Invitation for Bids will require rejection of the bid except 
that if the material is transmitted by mail and is received late, it may be con- 
sidered under the provisions for considering late bids, as set forth elsewhere in 
this Invitation for Bids. 


With respect to the submission of brand name or equal items, bidders 
were advised on page 7 of the Schedule that : 


























Major components including the floating docks, holding tanks, restroom as- 
semblies, pump out units and service units for the Boat Sanitary Stations and 
Floating Comfort Stations are specified by brand name or equal. If the offer is 
based on equal products for these major components, the Manufacturer’s name, 
brand and number shall be inserted in the spaces provided below: 












a. Floating Docks—Equal Product 
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Unless equal products are indicated for these major components the offer will 
be considered as offering the specified brand names. 


Paragraph 24 of the Supplemental Provisions contained the stand- 
ard brand name or equal clause prescribed by FPR sec. 1-1.307-6(a) 
(2). In addition, paragraph SP-06 of the Special Provisions, entitled 
“Trade Names,” advised bidders that : 


* * * Hqual products for brand name or equal specified major components of 
the Boat Sanitary Stations and Floating Comfort Stations will be evaluated prior 
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to the award of the contract as specified in Clause No. 24 [of the Supplemental 
Provisions] * * * Equal products for all other brand name or equal specified items 
will be evaluated after the award of the contract. 

Four bids were received on the readvertisement. The low bid, an 
alternate bid of $184,100 submitted by the Alandale Construction Co., 
was rejected as nonresponsive based on a review of Alandale’s descrip- 
tive literature. The second low bid, a bid of $193,681 submitted by the 
Kendall Sloan Company, was also rejected because Sloan failed to in- 
clude sufficient descriptive literature to permit a determination of 
exactly what was being offered. Alandale’s basic bid, in an amount of 
$196,369, was the third low bid. The fourth low bid was submitted 
by the Hydraprise Corporation in the sum of $204,999. NPS deter- 
mined that the descriptive literature accompanying the basic. bid of 
Alandale established that the equipment proposed was substantially in 
compliance with the specifications. The literature accompanying Hy- 
draprise’s fourth low bid of $204,999 was also reviewed and found to 
be adequate. 

Sloan questions the rejection of its bid on the ground that adequate 
descriptive literature was furnished with its bid. Alternatively, it 
maintains that if its literature is inadequate, Alandale’s literature is 
also inadequate. Hydraprise, in turn, supports the contracting officer’s 
rejection of Sloan’s bid, but questions his determination that Alan- 
dale’s basic bid was responsive. (The propriety of the rejection of 
Alandale’s alternate bid is not in issue. ) 

In our view, the descriptive literature accompanying both the Sloan 
and Alandale bids was inadequate to permit a determination whether 
the bids were responsive to the material requirements of the 
specifications. 

Sloan identified itself as the manufacturer of the major components. 
In lieu of the model designation, Sloan noted that the items would be 
furnished in accordance with the invitation drawings and specifica- 
tions. To satisfy the literature requirements, Sloan simply enclosed 
with its bid the invitation drawings with a Sloan identification. While 
Sloan also furnished data of other manufacturers for several minor 
components, the contracting officer had no alternative but to determine 
that the descriptive literature submitted was insufficient for determin- 
ing whether the items offered were in compliance with the specifica- 
tions. Moreover, Sloan’s failure to furnish sufficient literature on its 
equal product cannot be overcome either by a general promise to fur- 
nish items conforming to the specifications or by an offer to supply 
additional data after bid opening. 50 Comp. Gen. 193, 201-202 (1970). 

With respect to Alandale’s descriptive literature, we note that the 
contracting officer’s report states that the data submitted with the Alan- 
dale bid establishes that the equipment and materials offered by the 
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bidder are “substantially in compliance with the specifications.” A 
memorandum dated November 10, 1972, from the Chief, Plans and 
Design Services, to the contracting officer, indicates the basis for 
couching the determination of adequacy in these terms. In advising the 
contracting officer that Alandale’s literature was adequate, the follow- 
ing comment was made: 

The appraisal was made on the basis of general configuration and quality of 
materials. The contractor will still be required to comply in full with the plans 
and specifications issued with the invitation for bids. 

In our view, the foregoing quite clearly suggests that Alandale’s 
literature was insufficient for purposes of determining exactly what 
Alandale proposed to furnish and what the Government would be 
binding itself to purchase. Any doubt we might have on this matter 
is resolved by an examination of the Alandale bid and descriptive 
literature. 

Alandale identified itself as the manufacturer of equal items for 
the major components and in response to the request for model num- 
bers, it stated: “Basically per N. P. S. details.” The first page of its 
descriptive literature submission contains the following statement : 

The attached brochures, specifications and drawings are intended to show the 
various products manufactured by Alandale Marine to be modified in size and 
configuration and furnished under the above solicitation. Those portions that 
apply specifically to this project are marked. 

This submittal is intended to basically describe the products to be furnished. 
A representative of Alandale is available prior to award to make a more com- 
plete presentation including material samples, photographs of installation and 
details. 

Wherever check marks appear in the remainder of Alandale’s sub- 
mission, they are either preceded or accompanied by legends stating 
“Typical Only,” or “Typical—Not Applicable.” 

While we believe that the Alandale and Sloan bids were nonrespon- 
sive as a result of their failure to furnish adequate descriptive litera- 
ture, we also believe that their responses are symptomatic of the defi- 
ciencies in invitation DSC-4. 

FPR sec. 1-2.202-5(d) (2) provides that when brand name or equal 
purchase descriptions are used, the requirements of section 1-2.202-5 
are met by inserting in the invitation for bids the brand name provi- 
sion set forth in FPR sec. 1-1.307-6. Since a brand name or equal 
clause was included, it was unnecessary to add a further requirement 
for descriptive literature. B-168189(2), April 27, 1970. Indeed, the 
request for descriptive literature appears to overlap, in large part, the 
brand name or equal request. This duplication and the tenor of the 
request for descriptive literature, as spelled out in paragraph 1-03 of 
the General Requirements, explain, in part, the generality of the 
Alandale and Sloan replies and their offers to provide additional 
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information. Initially, bidders are required to decide what data they 
will furnish at bid opening and what data they will furnish at a later 
date, if successful bidder, unless they elect to furnish data in accord- 
ance with subparagraph “d” of paragraph 1-03. More importantly, 
bidders were, if anything, encouraged to submit general information, 
since subparagraph “b” of that paragraph states that the literature 
submitted with the bid will be evaluated for “general overall compli- 
ance with the drawings and specifications.” This approach is incon- 
sistent with obtaining the detailed data necessary for determining 
exactly what the bidder proposes to furnish and in our view influ- 
enced Alandale’s and Sloan’s responses to the brand name or equal 
requirements. 

The brand name or equal clause states that the bidder must furnish 
information sufficient to allow the establishment of “exactly what the 
bidder proposes to furnish and what the Government would be binding 
itself to purchase by making an award.” The requirement for the sub- 
mission of literature allowing an evaluation of the “general overall 
compliance” of the bid with the specification and drawings is not in 
consonance with the brand name or equal requirement, nor, for that 
matter, is it in consonance with the standard descriptive literature 
clause. Further, FPR 1-2.202-5(d) requires the invitation to clearly 
state what descriptive literature is required with the bid for evalua- 
tion, something which was not done here. 

Apart from the descriptive literature requirements, the brand name 
or equal coverage is also deficient. The invitation does provide ap- 
propriate spaces for notation of the equal product to be furnished for 
the floating docks, for the restroom assemblies, for the holding tanks, 
and for the pump-out units and service units. In this portion of the 
invitation the bidder is appropriately advised that: 

Major components including the floating docks, holding tanks, restroom as- 

semblies, pump out units and service units for the Boat Sanitary Stations and 
Floating Comfort Stations are specified by brand name or equal. If the offer is 
based on equal products for these major components, the Manufacturer’s name, 
brand and number shall be inserted in the spaces provided * * *. 
However, the major components also consist of items which are in- 
dividually named in the specification by a brand name or equal de- 
scription, some of which at least are separate and distinct from the 
major component, and some of which might be considered to fall 
within the major component. 

FPR sec. 1-1.307-6(b) states that: 

Where a component part of an end item is described in the invitation for bids 
by a “brand name or equal” purchase description and the contracting officer 
determines that application of * * * [the brand name or equal requirements] to 
such component part would be impracticable, the requirements * * * shall not 


apply with respect to such component part. In such cases, if the clause is in- 
cluded in the invitation for bids for other reasons, there also shall be included 
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in the invitation a statement identifying either the component parts * * * to 
which the clause applies or those to which it does not apply. This paragraph 
(b) also applies to accessories to an end item where a “brand name or equal” 
oo description of the accessories is a part of the description of an end 

The invitation contains no specific component designation and, in 
our view, paragraph SP-06, “Trade Names,” is inadequate for the pur- 
pose of complying with FPR sec. 1-1.307-6(b). A bidder offering an 
equal product. for a major component would be required to guess 
whether the equal items which were associated with each major com- 
ponent required descriptive literature. 

For these reasons, it is our opinion that the present invitation is 
ambiguous and misleading. Accordingly, we recommend that the invi- 
tation be canceled and the procurement readvertised under revised 
specifications. 

As this decision contains a recommendation for corrective action to 
be taken, your attention is directed to section 236 of the Legislative 
Reorganization Act of 1970, 84 Stat. 1140, 1171, 31 U.S. Code 1176, 
which requires that you submit written statements to certain commit- 
tees of the Congress as to the action taken. The statements are to be 
sent to the Committees on Government Operations of both Houses not 
later than 60 days after the date of this decision and to the Committees 
on Appropriations in connection with the first request for appropria- 


tions made by your agency more than 60 days after the date of this 
decision. 

The enclosures to the contracting officer’s report are returned as 
requested. 


[ B-177520 J 


Officers and Employees—Training—Expenses—Reimbursement 


The family domicile established by an employee, transferred from Fairbanks, 
Alaska, at Ann Arbor, Michigan, where he will attend graduate school before 
reporting to his new duty station, Washington, D.C., does not constitute a 
permanent change of station within the meaning of Office of Management and 
Budget Circular No. A-56, and the A-56 allowances become payable only when 
the employee relocates in Washington. Since both the old and new stations are 
not within continental United States, the employee is not entitled to a house- 
hunting trip, and the cost of shipping his household effects to Ann Arbor is for 
deduction from his constructive cost entitlement to transportation of his effects 
from Fairbanks to Washington. Per diem is payable during the training period 
in lieu of transporting family and effects to Ann Arbor (89 Comp. Gen. 140), 
and the payment of mileage at 6 cents per mile for the employee‘s travel to Ann 
Arbor by privately owned automobile, is upon completion of the transfer to be 
deducted from the entitlement to 12 cents per mile for travel from the old to 
the new station, and to 6 cents per mile for the excess travel due to the training. 


To William S. Downey, Department of the Interior, May 18, 1973: 


This refers to your letter, reference 1386 (520), of November 22, 
1972, in which you request our decision as to certification for payment 
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of a travel voucher presented to you by Mr. Richard D. Freel, an 
employee of the Bureau of Land Management (BLM). 

The record shows that by a Travel Authorization dated July 18, 

1972, Mr. Freel was ordered to transfer from his official station at 
Fairbanks, Alaska, to a new location at Washington, D.C., with delay 
en route to attend graduate school at Ann Arbor, Michigan. Mr. Freel 
arrived at Ann Arbor on August 19, 1972, to undertake training which 
he expects to complete in June 1973 at which time he will proceed to 
Washington, D.C. 
Your letter states that: 
Travel and per diem for his wife and two children and shipment of his house- 
hold goods were authorized in accordance with Public Law 89-516 to Wash- 
ington, D.C. Government Bill of Lading F7,141,757 was issued July 17, 1972, at 
Fairbanks, Alaska for transportation of household goods to Ann Arbor, Mich- 
igan where the employee rented a house and together with his wife and 
children established a domicile. This office was put on notice of the establishment 
of the domicile through receipt for payment of the Government Bill of Lading. 
Per diem was authorized in accordance with Departmental provisions as set 
forth in Bureau Manual 1382.32A 3h while attending the University. 

The voucher in question covers a period of 42 days beginning with 
August 20, 1972, the day following arrival at Ann Arbor. The em- 
ployee computes his per diem at the rate of $20 per day for 30 days 
from August 20, 1972, to September 19, 1972, and at $12.50 per day 
for the remaining 12 days. Your letter computes the per diem due Mr. 
Freel on a constructive basis wherein by reason of controlling regula- 
tions the per diem for travel to the training point is stated as part of 
the 30 days to which a $20 rate is applicable with a reduction to a 
$12.50 rate thereafter. 

We note that Mr. Freel has presented an additional voucher, sup- 
plied to us informally, on which he claims mileage for travel from 
Fairbanks to Ann Arbor and per diem for himself and his dependents 
for the time spent in this travel. 

The questions you raise are as follows: 

1. Does the establishment of a domicile at Ann Arbor constitute a change in 
permanent duty station as contemplated in OMB Circular A-—56 so as to entitle 
the employee for the costs therein enumerated at the time he reports for duty 
in Ann Arbor? 

2. If your answer to the one above is affirmative may the employee be re- 
imbursed also for the costs enumerated in OMB Circular A-56 when he relocates 
his domicile from Ann Arbor to Washington, D.C? 

3. If your answer to one above is negative may the employee be paid per diem 
at the rate authorized for the period he is temporarily located in Ann Arbor? 

4. Since the employee was accompanied by his wife and two children is he en- 
titled to a mileage payment at 12 cents per mile or is mileage limited to a con- 
structive rate normally allowed employees who use their personal automobile 
in traveling to a temporary duty location? 

Essentially, your questions concern the relationship between trans- 
fer of station allowances to which employees are entitled under sec- 


tions 5724 and 5724a of Title 5, U.S. Code, and those authorized in 
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connection with training under provisions of Chapter 41 of Title 5, 
supra (with specific reference to section 4109), in a case such as Mr. 
Freel’s where the transfer of station is interrupted by a period of 
training at an intermediate point. 

The following are our answers to your specific questions : 

1. The establishment of a domicile at the training site at Ann Arbor 
does not constitute a permanent change of duty station within the 
meaning of provisions of Office of Management and Budget (OMB) 
Circular No. A-56, which implements sections 5724 and 5724a of Title 
5, supra. B-162756, February 5, 1968, copy enclosed. Mr. Freel is not 
entitled to the allowances provided by Circular No. A—56 incident to 
his training assignment at Ann Arbor. 

2. At the time Mr. Freel completes the transfer from Fairbanks to 
Washington, D.C., he will be entitled to those allowances (including 
per diem for family) authorized by OMB Circular No. A—56 in the 
case of transfers from Alaska to the continental United States. See 
B-162756, supra, and B-162915, February 1, 1968, copy enclosed. In 
this connection we note that subsection 5724a(a) (2) of Title 5, supra, 
providing for an advance house hunting trip in connection with a 
transfer requires that both the old and new duty stations must be with- 
in the continental United States to permit authorization of that allow- 
ance. In view of the fact the household effects have already been 
shipped to Ann Arbor on a Government bill of lading (presumably in 
accordance with subsection 6.4 of Circular No. A-56), the expense at- 
tributable to this should be offset against the amount. of reimburse- 
ment for constructive cost of shipment of household effects direct 
from Fairbanks to Washington to which Mr. Freel will be entitled 
upon consummation of the transfer. 

3. With respect to Mr. Freel’s entitlement to the per diem which has 
been authorized for the period in which he is receiving training, we 
call attention to the following excerpts from our decision 39 Comp. 
Gen. 140 (1959) : 

Under section 10 [now section 4109 of title 5, swpra] the “head of each depart- 
ment in accordance with regulations issued by the Commission” is authorized to 
pay per diem in lieu of subsistence in accordance with the Standardized Govern- 
ment Travel Regulations or, in lieu thereof, to pay the cost of transportation of 
the employee’s immediate family and household goods and personal effects when- 
ever the estimated cost of such transportation is less than the estimated aggre- 
gate per diem covering the period of payment. Under section 39.401 of the train- 
ing regulations promulgated by the Civil Service Commission (Federal Personnel 
Manual T-1-22), the head of each department is granted broad authority to deter- 
mine which expenses constitute necessary training expenses under section 10 of 
the act. We find nothing in section 10 of the act or in the regulations of the Com- 
missicn precluding the head of a department from issuing a regulation granting 
an election to an employee selected for training to be paid the costs of transpor- 
tation of his immediate family and household goods and personal effects rather 
than his receiving a per diem in lieu of subsistence whenever the costs of such 


transportation are determined to be less than the estimated aggregate per diem 
payments covering the period of training. 
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Under the rationale of this decision we believe the BLM may pay the 
per diem authorized during the training period in lieu of the expense 
of transporation of Mr. Freel’s family and household effects from 
Fairbanks to Ann Arbor. We view your computation of the per diem 
for the initial travel and while at training site up to October 1, 1972, 
as correct. We assume this is a situation where the lodgings-plus 
method of determining per diem rates is not applicable. See section 
6.3c of the Standardized Government Travel Regulations, effective 
October 10, 1971. 

4. With respect to Mr. Freel’s mileage entitlement for travel by 
privately owned automobile, his travel from Fairbanks to Ann Arbor 
may be regarded as part of his transfer of his official station with 
temporary duty being performed en route thereto. Since his family 
traveled with him to Ann Arbor, their travel may be considered as 
travel in anticipation of the transfer to Washington. Upon that basis 
the employee could be allowed at this time the mileage from Fairbanks 
to Ann Arbor at the rate of 6 cents per mile as though he had traveled 
alone. Upon completion of the transfer, the mileage reimbursement 
should be recomputed in accordance with the provisions of Circular 
No. A-56 so as to allow him 12 cents per mile for the direct mileage 
from Fairbanks to Washington plus 6 cents for mileage in excess 
thereof to cover the additional mileage necessitated by the training in 


Ann Arbor. Of course the mileage previously allowed would be for de- 
duction from the final mileage computation. 

The vouchers are returned herewith for handling in accordance with 
the foregoing. 


[ B-177531 J 


Bids—Evaluation—Computer Method—Mistake Detection 


A bidder who after performance of a contract awarded for cut-up chickens 
alleges the omission of freight charges on one delivery destination out of 50 
bid on, and that the error would have been discovered but for the fact the com- 
puter evaluation of bids made impossible comparison with prices submitted by 
firms in the same general locality is not entitled to a price increase since the 
Government did not have actual notice of the error before award, and the com- 
puter evaluation method used is practicable and feasible in view of the multiple 
offers and destinations involved, and the severe week-to-week time constraints 
imposed on a contracting agency in this type procurement. Moreover, the com- 
puter method does provide for preaward checks to protect bidders from the con- 
sequences of their bid mistakes, and in addition all bids are compared with weekly 
market prices of whole chickens delivered in New York adjusted to reflect cut- 
ting, packing and transportation, and the range of prices submitted by all 
offerors to all desinations. 


To B. C. Rogers & Sons, Inc., May 18, 1973: 

This is in reply to your letter of December 18, 1972, and prior 
correspondence, requesting relief from an error alleged to have been 
made in your firm’s offer in response to invitation to offer No. 16 
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issued by the Poultry Division Agricultural Marketing Service 
(AMS), Department of Agriculture. 

The invitation covered the purchase of fresh frozen cut-up chickens 
for use in the National School Lunch Program. Offers were received 
from 17 firms on a delivered basis to 56 destinations. Awards were 
made to 11 firms. The delivered prices submitted by all offerors ranged 
from $0.3118 to $0.3388 per pound depending on the geographic loca- 
tions of particular destinations. Due to the number of offerors and 
destinations, and in accordance with the standard procedure employed 
by AMS to evaluate offers received in this type of procurement, all 
offers were fed into a computer which printed out the lowest offeror 
for each destination for purposes of award. 

Your firm submitted a timely wire offer on the bid opening date, 
November 17, 1972, covering 50 destinations with prices ranging from 
$0.3176 to $0.3385 per pound, and confirmed those prices by letter of 
that same date to AMS. Award was made to you on November 21, 
1972, for three destinations at the following prices per pound: 


RII AE IER, ON i es sei mai erindn ns nine mg $0. 3305 
sept Sega att le De al TIER AG! CEA eI, 0. 3223 
upreenay “recipe emma Sa ES SUEL SAA EP he A ts NO ide ps Oe 0. 3176 


You allege that an error was made in your bid for the Rama, North 
Carolina (Rama), destination in that the freight charges of $1.03 per 
hundredweight were omitted from your offer. Notice of the mistake 
was given to the contracting officer by telephone on November 22, 
1972, the day after award. Since the contract has been performed, 
your request for relief entails an upward adjustment in the contract 
price for the freight charges. AMS recommends against granting 
relief since the error was not an obvious mistake that the contracting 
officer should have detected. 

The record shows that three offers were received for delivering 
chickens at Rama as follows: 


COUR NGCTD sacle til ee ees tino lene ei oeus- abil en sasacis $0. 3305 
ee eat re) SO Go Lids Pec ee ea Late ee Se 0. 3176 
CNNSI eee eee ee ee eed 0. 3321 


However, this comparative information of prices offered at Rama 
or any other destination was not available to the contracting officer 
prior to the award of the contract to your firm since the computer 
utilized for evaluating offers is not programmed to disclose such 
information. 

The record also reveals that Rogers is located in Morton, Missis- 
sippi, within close proximity to Southeastern, 11 miles away, and 
Green Acre Farms, 21 miles away. We note that the above-quoted 
offers of Green Acre Farms and Southeastern were $0.16 per hundred- 
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weight apart while Rogers’ offer was $1.45 and $1.29 less than the 
other offerors’ prices, respectively. With respect to these two firms, 
you refer to the fact that they received awards for destinations near 
Rama at prices well in excess of your offer price for Rama. Due to 
the proximity of all three firms, you intimate that this should have 
placed the contracting officer on notice of possibility of error. Further- 
more, you point out that your other two awards were for higher prices 
than the award for Rama, but that the freight charges are signifi- 
cantly less than the freight charges to Rama. Similarly, you refer to 
higher prices bid for destinations not awarded to your firm in close 
proximity to Rama. Also, you contend that an analysis of the awards 
you received for the week should have alerted the contracting officer 
of the possible error because the bids showed your firm was charging 
less to transport chickens to Rama, North Carolina, than to Birming- 
ham, Alabama, a destination nearer the location of your firm. 

The general rule regarding allowance of an upward price adjust- 
ment arising from an error in bid alleged after award, as here, is that 
acceptance of the bid results in a valid and binding contract unless 
the contracting officer had actual or constructive notice of the prob- 
ability of error in the bid at or prior to the time of the award. 45 
Comp. Gen. 700, 706 (1966). 

Our Office requested information from AMS as to the computer 
procedure utilized in making awards of this type of procurement to 
determine if bidders were adequately protected against receiving con- 
tract awards where obvious or other mistakes might have been made. 
It is clear that the procedure used does not permit the contracting 
officer to make certain preaward comparisons of offers, such as are 
mentioned by you, for purposes of ascertaining the possible existence 
of a mistake. But, as can be seen from the following quote below from 
a supplemental report to our Office from AMS dated March 15, 1973, 
the system utilized is the only practicable and feasible method for 
evaluating offers for chickens and similar products in consideration of 
the multiple offers and destinations involved, and the severe week-to- 
week time constraints imposed upon AMS. Moreover, we note that, 
in fact, this method does provide for various preaward checks which, 
in our view, adequately protect. bidders from the consequences of 
mistakes in their bids. 

The contracting office is equipped with data processing equipment, including a 
Remote Access Computer Terminal (RAX). Awards (acceptances) are made 
by linear programmed computer. This means each offer must be properly and 
accurately coded so that absolute accuracy is attained. The linear program 
guarantees that the Department’s costs is the lowest possible considering the 
number of possibilities expressed in each offer. 

Purchase units (72,000 pounds in the case of chicken) are bought at more 
than 400 destinations and combination of destinations located throughout the 


United States. Only about 50 destinations are normally listed in a weekly invita- 
tion to offer. 
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Several checks are made in order to assure the necessary accuracy. Each 
offer is exami.ed to determine obvious mistakes and to make sure the information 
supplied conforms to all requirements as indicated in the announcement con- 
taining details of the program. 

Apparent mistakes of a serious nature such as on prices, discounts, volume 
offered, etc., are corrected by a telephone call to the vendor to ascertain the 
facts. These calls are made before the data are entered in the computer. The 
contracting officer’s action is guided by Article 9 of C&MS Purchase Document 
No. 1 and the applicable provisions of the contracting handbook containing 
Agency policy, copy of which is enclosed. Mistakes of a less serious nature such 
as parent company identification, etc., are corrected as time permits but before 
new offers are received. Legal counsel is solicited on these matters when 
appropriate. 

It would be very difficult and impractical for us to establish a verification 
system which would eliminate mistakes such as the one made by the B. C. 
Rogers Company. The chicken purchase program operates on a tight time sched- 
ule. Offers are received by 1 p.m. on a Friday, acceptances are made by a press 
release on Tuesday afternoon (which also lists our needs for the following 
period), and offers based on these needs are received again the following Friday. 
In addition. we also operate other programs (canned boned poultry, turkey, etc.) 
in a similar manner during the same time we are buying chicken. 

Extending the time frame so as to allow sufficient time for the calling of each 
vendor so that he could verify his written offer would not avoid mistakes and 
would not be in the best interest of the Department. The broiler industry does 
business on a weekly basis. We have to follow this format if we are to get the 
quantities needed in our program. Within the time period in which we work, 
we cannot call each of the 15 to 30 vendors to verify the lengthy offers sub- 
mitted each week. Even if we could do this, such a procedure would not neces- 
sarily prevent the kind of mistake made by the B. C. Rogers Company. 


Furthermore, AMS has informally advised our Office that all offer 
prices are compared for purposes of detecting possible mistakes with 
the weekly market price of whole chickens delivered at New York 
adjusted to reflect cutting, packaging and transportation and the range 
of prices submitted by all offerors to all destinations. 

There is no evidence of record to indicate that the Government had 
actual notice of the mistake prior to award. Insofar as constructive 
notice of error is concerned, we do not believe that your offer price, 
when subjected to the various comparisons and other checks em- 
ployed by AMS, placed the contracting officer on such notice. Your 
price for Rama of $0.3176 per pound was within the range of prices 
submitted by all offerors to all destinations. Furthermore, the adjusted 
weekly market price was computed by AMS to be $0.3320 per pound, 
reflecting a 414-percent difference. 

Moreover, even if the contracting officer had for comparison the 
three offer prices at Rama, the disparity between your price and the 
next lowest was approximately 4 percent. In this regard, we quote 
again from the AMS supplemental report : 

It has also been suggested that we array the offerings by destination, hoping 
that such an array would point out mistakes. We have done this in the past but 
found it served no useful purpose. It has been our experience that a wide differ- 
ence (1 cent per pound in the case of B. C. Rogers) in price by firms at the 
same destination does not necessarily indicate that a mistake was made. Wide 
differences in price at the same destination occur frequently due to rapid changes 


in market prices and conditions and the respective position (long or short) of 
each vendor. * * * 
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We do not believe that a change in our system would prevent the kind of 
error claimed by B. C. Rogers Company, which, incidentally, is the first of this 
kind in many years of operation. 

The AMS procedures for the examination and evaluation of offers 
reflect the time limitations inherent in the purchase program where- 
under a detailed examination of offers is impossible. In view of this 
consideration, we believe that the contracting officer exercised reason- 
able prudence and judgment when he reviewed your offer under the 
procedures and found no indication of mistake. 

Therefore, acceptance of the bid in these circumstances constituted a 
valid and binding agreement for which no relief may be granted. 


[ B-177593 J 


Travel Expenses—Temporary Duty—Canceellation After Early 
Departure on Leave 


Under the rule that an employee assigned to temporary duty who departs 
prematurely for an alternate destination on authorized annual leave, which he 
would not have taken but for the temporary duty, should not be penalized by 
reason of. a subsequent cancellation of the temporary duty assignment, and 
that the employee is entitled to travel expenses limited to the expenses that would 
have been incurred had he traveled from headquarters to the temporary duty 
station and returned by the usually traveled route, an employee whose temporary 
duty assignment at points in Louisiana is canceled while he is on annual leave 
in St. Louis is entitled to reimbursement for the full cost of the travel per- 
formed, notwithstanding the circuitous route travel via St. Louis, since the 
employee’s expenditures did not exceed the amount the Government would have 
paid for direct travel to the temporary duty station and return to headquarters 
in Arlington, Virginia. 


To H. A. Leibert, Department of Transportation, May 18, 1973: 


We refer further to your letter of November 27, 1972, reference 
15-05.2, which transmitted for our advance decision a voucher involv- 
ing travel expenses in the amount of $64.50 for Donald L. Neumann. 

You indicate that Mr. Neumann was scheduled to perform tem- 
porary duty at points in Louisiana away from his permanent duty 
station in Arlington, Virginia, to begin on September 25, 1972, and 
that he was authorized to take annual leave at St. Louis, Missouri, 
for the period September 18 through 22, 1972, while en route to 
Louisiana. However, on September 19 while on annual leave in St. 
Louis Mr. Neumann was notified that his temporary duty had been 
canceled and he was directed to return by September 25 to his perma- 
nent station for duty. In his voucher Mr. Neumann states that he paid 
the excess fare for travel via St. Louis, Missouri, which apparently 
amounted to $35 ($114 one-way air fare via the indirect route less $79 
the direct route air fare). He states further that the return fare from 
St. Louis was paid for by turning in the unused part of the original 
one-way ticket plus personal funds. Personal funds use apparently 
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amounted to $8, the value of the ticket turned in being $53 ($114 less 
$61, the St. Louis to Washington fare) and the cost of the ticket from 
St. Louis to Washington being $61. Since the direct route costs for the 
travel originally authorized would have been at least $179.50 consisting 
of $158 air fare plus $21.50 taxi fares, Mr. Neumann claims reimburse- 
ment for the full cost of the travel as performed. His claim for $64.50 
apparently represents $35 for excess fare initially paid, $8 for the cost 
of the return flight which was paid in cash, and $21.50 for taxi fares 
between residence and airport. He also indicates on his voucher that 
he would not have traveled to St. Louis for leave but for the temporary 
duty assignment. 

We have consistently held that an employee.assigned to temporary 
duty who departs prematurely for an alternate destination on author- 
ized annual leave which he would not have taken but for the temporary 
duty should not be penalized by reason of a subsequent cancellation 
of the temporary duty assignment. In such cases reimbursement to 
the employee for travel expenses incurred is limited to the expense that 
would have been incurred had he traveled from headquarters to the 
temporary duty station and returned by the usually traveled direct 
route. See 36 Comp. Gen. 421 (1965) and decisions cited therein; 
B-171804, March 2, 1971, B-175427, April 14, 1972, copies enclosed. 

Mr. Neumann’s claim is less than the cost the Government would 
have paid for direct travel incident to the authorized temporary duty. 
Under the cited decisions his full claim may be allowed. We are aware 
that such payment will include reimbursement of the $35 Mr. Neu- 
mann paid from his own funds as excess fare incident to what would 
have been circuitous travel via St. Louis. However, since he would not 
have traveled to St. Louis but for the temporary duty assignment and 
since the costs incurred for travel incident to the planned temporary 
duty do not exceed the amount the Government would have paid for 
direct travel to the temporary duty point and return we consider it 
reasonable to allow all expenses claimed. 

The voucher which is returned herewith may be certified for pay- 
ment if otherwise correct. 


[ B-177879 J 


Bids—Acceptance Time _ Limitation—Dissimilar Provisions— 
Cross-Referencing 


Three invitations for bids soliciting vehicle operation and maintenance services 
which stated a 90-day bid acceptance period without requiring further action by 
the bidder, and which included a Standard Form 33 indicating a 60-day bid 
acceptance period would result unless a different period was inserted by the 
bidder, without cross-referencing the provisions, were defective as evidenced by 
10 out of 13 bids being nonresponsive, thus indicating the conflicting provisions 
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were misleading, and although bidders are expected to scrutinize carefully the 
entire solicitation package and to timely request assistance, the Government has 
the initial responsibility of clearly stating what is required. The two invitations 
under which awards were withheld should be canceled and readvertised, clearly 
stating the bid acceptance terms, but the award made in reliance on previous 
Comptroller General decisions will not be disturbed. 


General Accounting Office—Recommendations—Implementation 


The recommendation that conflicting bid acceptance periods in invitations should 
have been cross-referenced to avoid misleading bidders requires corrective admin- 
istrative action pursuant to section 232 of the Legislative Reorganization Act of 
1970, Public Law 91-510, and therefore copies of the Comptroller General deci- 
sion containing the recommendation are being transmitted to the appropriate 
congressional committees. Also, section 236 of the act requires written statements 
by the administrative agency of the action to be taken with respect to the recom- 
mendation to be submitted to the House-and Senate Committees on Government 
Operations not later than 60 days after the date of the recommendation and to 
the Committees on Appropriations in connection with the first request for appro- 
priations made more than 60 days after the date of the recommendation. 


To the Secretary of the Air Force, May 18, 1973: 


Reference is made to letter LGPM, dated February 28, 1973, with 
enclosures, from the Deputy Chief, Contract Management Division, 
Directorate of Procurement Policy, Deputy Chief of Staff, Systems 
and Logistics, which reported on the protest of R & R Contractors, Inc. 
(R & R), against awards to any other bidders under invitations for 
bids (IFB’s) F09607—73-—B-0022, —0025, and —0040, issued at Moody 
Air Force Base, Georgia. 

IFB -0022 was issued October 16, 1972, for aircraft refueling/ de- 
fueling and service station operation services; IFB —0025 was issued 
November 15, 1972, and called for photographic services; and IFB 
-0040 was issued November 17, 1972, calling for vehicle operations and 
vehicle maintenance services. In each IFB, paragraph 28 of section 
“C,” “Solicitation Instructions and Conditions,” provided : 
BIDS-ACCEPTANCE PERIOD (1960 APR.) 

BIDS OFFERING LESS THAN 90 DAYS FOR ACCEPTANCE BY THE 

GOVERNMENT FROM THE DATE SET FOR OPENING OF BIDS WILL BE 
CONSIDERED NONRESPONSIVE AND WILL BE REJECTED. 
This 90-day bid acceptance period requirement was stated in bold 
type and by its terms did not appear to require further action on the 
part of the bidder to bind himself. However, each IFB also included 
Standard Form (SF) 33 (November 1969 edition), entitled “Solicita- 
tion, Offer, and Award,” which stated in small print: 

* * * the undersigned offers and agrees, if this offer is accepted within -_--__ 
calendar days (60 calendar days unless a different period is inserted by the 
offeror) from the date for receipt of offers specified above, to furnish any or 
all items upon which prices are offered, at the price set opposite each item, 
delivered at the designated point(s), within the time specified in the Schedule 

On November 30, 1972, five bids received in response to IF B—0022 
were opened, with the following results : 
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Net Price 
ae et ee escapee nen emo neste a mae ie ss $102, 771. 88 
TN ne i ee ng ade sina eran ners 109, 480. 67 
Jaemene samen Commeny (Jes). 5 2-2 ln 112, 268. 80 
Technical Service Enterprises, Inc..._-._-----_--------- pg reece aes 113, 619. 12 
TO ee IE its cone erate eat ogee m emma pme ans 1, 087, 400. 00 


All bids, except J&J’s, were found to be nonresponsive for failure 
to comply with the 90-day bid acceptance period specified in the IF B. 
The two bids received on IFB -0025 were opened December 20, 1972: 





Net Price 
Dt Dida ty iced neteig- den cnbiedectiece seem cititlele a tiaineecsianabiid $21, 712. 70 
WER, PEORER OT, GO in dst bs ei ed ees sede cesses cheba 29, 142. 00 


Both bids were found to be nonresponsive—R & R for failure to 
comply with the 90-day bid acceptance period, and Dwain Fletcher for 
failure to sign its bid bond. 

Six bids received in response to IFB -0040 were opened January 4, 
1973: 





Net Price 
OO OE VION Sn ewe cathe Ghee tie insisted eee as $401, 551. 50 
a i wal Sc sigh ect ghia lene asda bh Lesbian bl 436, 308. 78 
ee rr Onee nn Fe hh A a Le haenchantenonegeome 488, 994. 12 
DARE ete ta tinicetplertiteneo iis cidade ume apie dee 463, 090. 12 
INNING RO nh a ts aca ehpclarcnioapeh agai mae erke 4738, 952. 13 
PEeeener seen Wen Sennen NN 5 te A 569, 


All bids, except J&J’s were found to be nonresponsive for failure to 
comply with the 90-day bid acceptance period required by the IFB. 

In short, of a total of 13 bids submitted in response to these three 
solicitations, 10 were found to be nonresponsive for failure to comply 
with the 90-day bid acceptance requirement. On all 10 of these bids, 
the space provided on SF 33 for indicating a bid acceptance time of 
other than 60 calendar days was left blank. 

Based upon a determination that Moody Air Force Base was unable 
to extend the current contract for vehicle operations and vehicle main- 
tenance services at the same price and that delay beyond March 1, 1973, 
in awarding a new contract for these services would have a serious 
impact on mission performance, the procuring agency accepted the 
bid of James & James Company under IFB -0040 and awarded con- 
tract No. F09607-73-C-0027 to that concern on February 28, 1973. 
Awards under IFB’s -0022 and -0025 are being withheld pending the 
decision of our Office on the instant protest. 

R & RB has protested the rejection of its bids essentially on the bases 
that paragraph 28, Section “C,” providing for a minimum 90-day bid 
acceptance period, and the acceptance period provision of SF 33 
constitute a dual requirement and that the Air Force should have taken 
action to eliminate this inconsistency before issuing the IFB’s. The 
administrative report of February 28, 1973, recommends denial of the 
protests in view of our decision reported at 47 Comp. Gen. 769 (1968). 
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In that decision, we considered the question whether a bid could be 
accepted under almost the exaci circumstances presented here; that is, 
where the invitation required a 90-day bid acceptance period, the SF 
33 in the invitation indicated that a 60-day bid acceptance period would 
result unless a different period was inserted by the bidder, and the low 
bidder left blank the space on the bid with regard to the bid ac- 
ceptance period. The low bidder pointed out that it left the bid accept- 
ance period blank since it always accepted whatever number of days 
was specified in the schedule. Nine out of 11 bidders failed to fill in the 
bid acceptance blank. Our Office found that the failure to submit any 
bid acceptance period, thus automatically resulting in a 60-day bid 
acceptance period, resulted in a nonresponsive bid which could not be 
considered for award in the circumstances. 

For the reasons which follow, we sustain R & R’s protest because 
the IFB bid acceptance period provisions misled bidders and rendered 
the solicitations fundamentally defective. 

Neither the bid acceptance provisions of SF 33 nor those of para- 
graph 28 advised bidders of the affirmative action required to subrait 
a responsive bid insofar as bid acceptance time is concerned. The bid 
acceptance provisions of SF 33 standing alone are self-executing and 
require no action by a bidder who is satisfied with the 60 calendar day 
period. Likewise, paragraph 28 does not specifically require the bid- 
der to take any action on his own initiative; it informs him that he 
must offer 90 days for acceptance in order to be responsive. 

Significantly, the solicitations were not cross-referenced to alert bid- 
ders that SF 33 and paragraph 28 had to be considered together and 
affirmative action taken with respect thereto. Our Office has previously 
recommended that where an invitation contains language specifying 
a bid acceptance period and another separate provision located elsc- 
where in the invitation sets forth a minimum bid acceptance period, 
the two provisions should be cross-referenced in such manner as to 
specifically direct bidders’ attention to the fact that insertion of a 
shorter period will cause the bid to be rejected. See letter B—154793, 
September 21, 1964, copy herewith. See, also, our decisions B-164851, 
October 17, 1968, and 46 Comp. Gen. 418 (1966), copies enclosed. While 
we have recognized that such action would be desirable since it would 
assist bidders in submitting responsive bids, in 47 Comp. Gen., supra, 
at 772 we stated : 

* * * We have recognized in previous decisions that the terms of minimum 
bid acceptance provisions may vary, and it is the bidder’s responsibility to con- 
sider such terms in the preparation of its bid and respond accordingly. See 
B-160224, January 25, 1967, B—161628, July 20, 1967. 

Admittedly, any questions of responsiveness arising out of the instant invita- 
tion could have been avoided if the procuring activity had struck out the paren- 


thetical “60 calendar days” in the “Offer” portion of standard form 33 and 
inserted in lieu thereof the “90” day minimum acceptance period specified in 
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paragraph 34, or other appropriate action. Further, when a minimum accept- 
ance period is specified, we acknowledge that it is unlikely that a bidder will 
intentionally offer less than full compliance therewith. * * * While the procur- 
ing activity’s inaction has perpetuated a situation which places a premium on 
attentiveness, such circumstance is not in our opinion a proper basis for finding 
an “inconsistency” to alter thereby the operative effect'of a failure to insert 
“90” calendar days in the bid acceptance space. 

That decision, which considered an IFB that contained identical 
bid acceptance provision as involved here, recognized that the IFB 
was a pitfall for the unwary bidder in that “it places a premium on 
attentiveness.” 

Though we acknowledge that bidders are expected to scrutinize 
carefully the entire solicitation package and to request assistance 
timely if interpretation problems arise, we believe that the Govern- 
ment has the initial responsibility of stating what is required in 
reasonably clear fashion. Communication of the minimum bid accept- 
ance period under the instant solicitations and the one considered in 
47 Comp. Gen. 769, supra, was clearly inadequate, as exemplified by 
the overwhelming number of bidders who obviously either failed to 
appreciate the 90-day requirement or failed to take proper steps to 
establish responsiveness to that requirement. 

We have observed that a sense of fairness and impartiality should 
imbue the Federal procurement effort. These solicitations reasonably 
must be viewed as having contained a trap to ensnare the average bid- 
der into a state of nonresponsiveness as to the bid acceptance period 
imposed. We must assume that only a grossly misleading invitation 
would have caused almost all bidders—who expended considerable 
time and money to compete for the Government’s business—to fail to 
hold their bids open as required. 

In view of the misleading nature of the solicitations, we recommend 
that IFB Nos. —0022 and 0025 be canceled and the procurement re- 
solicited in bid acceptance terms which clearly state the Government’s 
desire in that regard. As for contract No. F09607-73-C-0027, in view 
of the fact that the procuring activity, in its use and interpretation of 
the bid acceptance period provisions, was acting in accordance with 
the previous decisions of our Office, and also the fact that award was 
made several months ago, we do not feel that cancellation of the con- 
tract would be in the best interests of the Government. 

The February 28, 1973, report advises that the Air Training Com- 
mand (ATC) has instructed its procurement activities to cross- 
reference the “Offer” portion of SF 33 with any separate provision 
specifying a minimum bid acceptance period. The ATC directive, 
dated January 15, 1973, states: 


* * * When it is considered necessary to specify a minimum bid acceptance 
period, the following entries shall be made in the solicitation in addition to com- 
plying with ASPR 2-201(A) See C (XVIII): A. In offer portion of Standard 
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Form 33 enter an asterisk adjacent to space provided for bidder to enter bid 
acceptance period and include following note: “See paragraph (identify number) 
of Section C.” B. Immediately following “Bids—Acceptance Period (1960 Apr)” 
provision in Section C include a statement reading: “To be responsive a bidder 
must insert in the offer portion of Standard Form 33 a bid acceptance period of 
(specify number) calendar days or more. It is cautioned that if the bidder makes 
no entry a bid acceptance period of 60 calendar days will automatically be applied 
and should 60 days be less than the specified mimimum the bid will be rendered 
nonresponsive.” The number of days entered by the Contracting Officer in first 
sentence of above statement shall coincide with minimum bid acceptance period 
svecified in acordance with ASPR 2-201(A) See C (XVIII). 

We believe that the implementation should go far to correct the 
situation discussed above. 

As this decision contains a recommendation for corrective action 
to be taken, it is being transmitted by letters of today to the con- 
gressional committees named in section 232 of the Legislative Re- 
organization Act of 1970, Public Law 91-510, 31 U.S. Code 1172. 
Your attention is directed to section 236 of the act which requires that 
you submit written statements of the action to be taken with respect to 
the recommendations. The statements are to be sent to the House and 
Senate Committees on Government Operations not later than 60 days 
after the date of this letter and to the Committees on Appropriations 
in connection with the first request for appropriations made by your 
agency more than 60 days after the date of this letter. 

We would appreciate being advised on whatever action is taken 
on our recommendations. 


[ B-177435 J 


Transportation—Dependents—Military P e rs on n e l—Advance 
Travel of Dependents—Employment Opportunities Lacking 


The advance return from overseas to the United States (U.S.) of those de- 
pendents of members of the uniformed services unable to locate acceptable 
employment overseas may be authorized at Government expense under the 
broad authority for advance returns when in the best interest of the individual 
and the U.S. which was added by Public Law 88-431 as subsection (h) to 37 
U.S.C. 406 because section 406(e) limited advance returns to “unusual or emer- 
gency circumstances,” and paragraph M7103-2 of the Joint Travel Regulations 
(JTR) may be amended accordingly. However, 37 U.S.C. 406(h) authority does 
not contemplate the advance return of dependents because they “lack suitable 
recreational activities” at the overseas station. Furthermore, advance returns 
are also authorized by paragraph M7102, JTR, when situations embarrassing 
to the U.S. are to be avoided, and by paragraph M7103-2, item 7, JTR, in situa- 
tions which have an adverse effect on a member’s performance of duty. 


To the Secretary of the Air Force, May 21, 1973: 

Further reference is made to letter dated October 26, 1972, from 
the Assistant Secretary of the Air Force, Manpower and Reserve Af- 
fairs, requesting a decision as to whether this Office would object to 
amending the Joint Travel Regulations to provide for the advance re- 
turn of dependents of members of the uniformed services at Govern- 
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ment expense from overseas to the United States due to the “lack 
of suitable recreational activities and acceptable employment opportu- 
nities” for dependents at overseas stations. The request has been as- 
signed Control No. 72-51 by the Per Diem, Travel and Transportation 
Allowance Committee. 

The Assistant Secretary indicates that because of limited job op- 
portunities and a lack of recreational activities, families frequently 
discover that certain overseas areas do not provide suitable environ- 
ment for dependent children over 18 years of age. Thus, the Assistant 
Secretary indicates, because of idle time, some dependents become in- 
volved with narcotics and drugs thereby creating embarrassing situa- 
tions for the United States. Further, he states, some dependents in 
this category cause additional administrative problems because of 
truancy, vandalism, and other instances of societal protest. The As- 
sistant Secretary also notes that if a member’s dependents are unhappy 
in overseas areas, for whatever reason, their misery has a direct impact 
and bearing on the member’s duty performance and morale. 

For these reasons the Assistant Secretary asks whether we would 
be required to object to amending the Joint Travel Regulations to 
authorize the advance return at Government expense of members’ 
dependents under the circumstances discussed above. The proposed 
amendment would be an additional condition under paragraph 
M7103-2 of the regulations, which lists the types of cases and condi- 
tions under which such advance travel of dependents is authorized. 

As the Assistant Secretary indicates, in our decision 838 Comp. Gen. 
28 (1958), we considered the provisions of section 303(c) of the Career 
Compensation Act of 1949, 63 Stat. 802, 814, now codified in 37 U.S. 
Code 406 (e), under which the Secretary concerned may “under unusual 
or emergency circumstances,” authorize the movement at Government 
expense of the dependents, baggage and household effects of a member 
when orders directing a change of permanent station for the member 
have not been issued, or when they have been issued but cannot be used 
as authority for the transportation of dependents, baggage and house- 
hold effects. 

In that decision we indicated that basically the statute authorized 
the Secretary concerned to issue regulations providing for the early re- 
turn of dependents and household effects of members only because of 
actual conditions of an emergency nature arising at overseas duty sta- 
tions which justified such return and which generally could not arise, or 
are most unlikely to arise in the case of members serving in the United 
States. On that basis we expressed the view that conditions such as 
financial difficulties, marital troubles, a member’s desire to return de- 
pendents to the United States to attend school, illness of relatives, etc., 
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are not conditions which the law intended to be used as a basis for giv- 
ing such preferential treatment to overseas personnel in the matter of 
transportation of dependents and household effects, these conditions 
being no different than those encountered by members on duty in the 
United States. 

However, as the Assistant Secretary also notes, the act of August 
14, 1964, Public Law 88-431, 78 Stat. 439, broadened the Secretaries’ 
authority to authorize advance return of dependents from overseas 
stations by adding to 37 U.S.C. 406, subsection (h) which provides in 
pertinent part as follows: 


(h) In the case of a member who is serving at a station outside the United 
States or in Hawaii or Alaska, if the Secretary concerned determines it to be in the 
best interests of the member or his dependents and the United States, he may, 
when orders directing a change of permanent station for the member concerned 
have not been issued, or when they have been issued but cannot be used as author- 
ity for the transportation of his dependents, baggage, and household effects— 

(1) authorize the movement of the member’s dependents, baggage, and house- 
hold effects at that station to an appropriate location in the United States or its 
possessions and prescribe transportation in kind, reimbursement therefor, or a 
monetary allowance in place thereof, as the case may be, as authorized under sub- 
section (a) or (b) of this section ; and 

(2) authorize the transportation of one motor vehicle owned by the member 
and for his or his dependents’ personal use to that location by means of trans- 
portation authorized under section 2634 of title 10. 


As to the need for Public Law 88-431, its legislative history shows 
that in the hearing [No. 10] before Subcommittee No. 1, Committee 
on Armed Services, House of Representatives, on H.R. 4739 which 
became Public Law 88-431, Major T. M. Twisdale, U.S. Army, testi- 
fied on behalf of the armed services. His testimony is in part (pages 
3005-3006) as follows: 


Under the present provisions of section 406(e) of title 37, United States Code, 
authority for advance return of dependents and household goods of members is 
limited to “unusual or emergency circumstances.” These limitations have been 
found undesirable, and too restrictive to meet the needs of the services. The 
advance return of dependents under circumstances which under present law and 
rulings of the Comptroller General may not be regarded as “unusual or emer- 
gency” in nature is considered essential from the standpoint of the morale and 
welfare of members and their dependents. 

Unforeseen family problems, changes in a member’s status, and changing eco- 
nomic and political conditions in the various oversea areas at times require the 
advance return of dependents, household goods, and privately owned vehicles 
from an oversea area to the United States, as being in the best interest of the 
individual and the Government. Such instances, however, often do not satisfy the 
“unusual or emergency circumstances” requirement of the present law. Depend- 
ents who are confronted with compelling personal problems for which advance 
return is not now authorized place an additional administrative burden on oversea 
commanders. Those dependents may also have an adverse effect on the sponsor’s 
performance of duty and the operational readiness of our combat forces. In cer- 
tain instances in the past they have caused incidents prejudicial to the best inter- 
ests of the United States. Examples of situations warranting advance return of 
dependents would include such compelling personal reasons as marital difficulties, 
extreme financial difficulties brought about by circumstances such as confine- 
ment or reduction in grade of the member, which preclude the furnishing of ade- 
quate support for dependents, death or serious illness of close relatives, and other 
situations in which the appropriate commander determines that the best inter- 
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ests of the Government and the member or dependent will be served. It is nor- 
nally best to permit, or if necessary require, these dependents to be returned to 
locations in the United States in advance of the return of the sponsors. [Italic 
supplied. ] 

It is pointed out in the legislative history of 37 U.S.C. 406(h) that 
this authority is not to be abused and that the advance return of a 
dependent at Government expense is a one-way proposition, preclud- 
ing return travel at Government expense to the overseas station un- 
less the member receives a permanent change of station or unless it is 
for the convenience of the Government. 

Concerning the Assistant Secretary’s remarks regarding dependent 
children over 18 years of age who might become involved with nar- 
cotics and drugs and thereby create an embarrassing situation for the 
United States, we note that currently the commanding officers of over- 
seas areas appear to have sufficient authority under paragraph M7102 
of the Joint Travel Regulations to authorize the advance return from 
overseas stations at Government expense of dependents who become 
involved in situations embarrassing to the United States. 

There is also for noting that paragraph M7103-2, item 7, authorizes 
advance return of one or more of a member’s dependents at Govern- 
ment expense when the member requests such return and his command- 
ing officer determines that the best interests of the member or his 
dependents and the Government will be served by such return for com- 
pelling personal reasons including among others, “unforeseen family 
problems” or “for reasons of a humanitarian or compassionate nature, 
and in other situations which have an adverse effect on the member’s 
performance of duty.” 

It is our view that in enacting 37 U.S.C. 406(h) the Congress did 
not contemplate that advance return of the category of dependents 
here involved from overseas areas at Government expense would be 
authorized merely for the reason that there is a “lack of suitable recrea- 
tional activities” at the overseas station. We do not believe this type 
of situation is within the purview of the law or the legislative intent. 
It is our view, therefore, that 37 U.S.C. 406(h) does not provide such 
authority and, accordingly, we would be required to object to amending 
the Joint Travel Regulations which would include, as a condition for 
the advance return of dependents at Government expense, a lack of 
suitable recreational facilities. 

We are of the view, however, considering the language of the statute 
and its legislative history, that the authority granted in 37 U.S.C. 
406(h) is sufficiently broad to authorize the inclusion in the regula- 
tions, as a reason for advance return of dependent children (18 years 
or older), because of the lack of acceptable employment opportunities 
at the overseas station. To meet this condition, the regulations should 
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require that the appropriate commander determine that because of the 
lack of employment opportunity at the overseas station and the result- 
ing idleness, the dependent child or children are likely to become in- 
volved in situations as described in the Assistant Secretary’s letter 
which place additional administrative burdens on the overseas com- 
mander or have adverse effects on the member’s duty performance, and 
that such advance return is in the best interests of the member or his 
dependents and the United States. 

Accordingly, we would not be required to object to such an addition 
to the regulations. 


[ B-177076 J 


Transportation—Contractor Shipments—Prepaid—Government’s 
Liability for Freight Charges 


A carrier’s claim for transportation charges on a shipment of furniture to a 
Veterans Administration Hospital which was purchased f.o.b. destination and 
shipped on a commercial bill of lading prepared by the shipper and executed by 
the carrier as required by 49 U.S.C. 319, where the bill of lading although 
marked “prepaid” also indicated delivery to the consignee was without re- 
course on the consignor and the carrier should not make delivery without pay- 
ment of freight and other lawful charges, may not be allowed since the incon- 
sistent “no recourse” and “prepaid” clauses mean some payment was made by 
the consignor, and as the claim is not for supplemental freight charges, the 
Government’s liability has not been established. Furthermore, the shipper no 
longer is in business and the carrier failed to notify the Government of the dif- 
ficulty in collecting the freight charges until payment had been made to the 
contractor-consignor. 


To the North American Van Lines, May 22, 1973: 


There has been referred here your letter of January 26, 1973, in 
which you request that our Transportation and Claims Division re- 
consider its denial of your company’s (hereafter North American’s) 
claim for transportation charges in the amount of $954 on a shipment 
of furniture from National Industries, Inc. (National), Odenton, 
Maryland, to the Veterans Administration Hospital in Omaha, Ne- 
braska, which was delivered on August 23, 1971. 

The furniture was purchased by the Government f.o.b. destination, 
freight to be borne by National. National shipped the furniture on a 
commercial bill of lading executed by North American, so marked that 
the freight was shown as “prepaid” but also indicating that the ship- 
ment was to be delivered to the consignee without recourse on the con- 
signor and the carrier should not make delivery without payment of 
the freight and all other lawful charges. Your company, after attempt- 
ing without success to collect the freight charges from National which 
you say went out of business—and subsequent to the Government pay- 
ing it the contract price for the furniture—made claim against the 
United States for the freight charges. 


522-985 O - 74 - 56 
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You indicate that the division cited cases holding that the obligation 
rests on carriers’ agents to refrain from executing bills of lading which 
cannot lawfully be complied with or which contain conflicting or er- 
roneous entries. It is your contention, however, that.a review of our 
records will confirm that the bill of lading was executed by the shipper 
and not North American. 

While our records indicate that the bill of lading was prepared by 
the shipper, as indicated in the division’s letter, it is the responsibility 
and duty of the carrier, and his alone, to ewecute the bill of lading. 
Section 219 of the Interstate Commerce Act, 49 U.S. Code 319, incor- 
porates into Part IT of the Act, section 20, paragraphs (11) and (12) 
of Part I, 49 U.S.C. 20(11) and 20(12), which paragraphs provide, 
among other things, that a common carrier receiving property for 
transportation in interstate or foreign commerce shall issue a proper 
bill of lading for each shipment of goods delivered to the carrier for 
transportation. See, also, Valco Mfg. Co. v. C. Richard & Sons, 92 A. 
2d 501, 504 (1952). Also, the very definition of a bill of lading indicates 
it is a document issued to a shipper by a transportation agent. See, for 
example, Uniform Commercial Code, section 1-201. 

Thus, the fact that it is not uncommon for shippers to prepare bills 
of lading for execution by carriers’ agents does not relieve the carriers 
of their duty of ensuring that the bill of lading prepared by the ship- 
per is correct in all respects. A shipper may prepare a bill of lading, 
but the carrier must execute it. Haposition Cotton Mills v. Southern 
Ry. Co., 234 1.C.C. 441, 442 (1939). The issuance of the bill of lading 
is the responsibility of the carrier, not the shipper or consignee. See 
United States v. Southern Pacific Co., 325 1.C.C. 200, 209 (1965), and 
Combined Bill of Lading—Freight Bill Allowance, 323 I.C.C. 168 
(1964). 

It is also your contention that the facts in this case are dissimilar 
to those considered in United States v. Mason & Dixon Lines, 222 F.2d 
646 (1955). The bill of lading considered therein was marked prepaid, 
whereas the bill of lading here involved contains both the notations 
indicating freight was prepaid and the initialed no recourse clause 
which may have put the Government on notice of the possibility that it 
might be called upon to pay transportation charges not paid by the 
shipper. 

In Chicago Great Western R. Co. v. Hopkins, 48 F. Supp. 60 (1942), 
and in Illinois Steel Co. v. Baltimore & Ohio R. Co., 320 U.S. 508 
(1943), wherein both the no recourse and prepaid clause were included 
in the bill of lading contract, the courts gave effect to both clauses 
stating that any apparent inconsistency must be reconciled, if possible. 
However, both cases hold that the consignor was not liable for an addi- 
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tional amount in addition to the freight already paid, and therefore 
did not involve liability for the full amount of the transportation 
charges, as is the case here. 

By stamping the bill of lading “prepaid,” your company at least 
represented that some part of the charges were prepaid whether or 
not the Government because of the inclusion of the no recourse clause 
could be held liable for any supplemental freight charges not paid by 
the shipper at origin. But the freight prepaid notation at least 
amounted to a representation that some part of the freight was paid. 
Your claim is not for any supplemental freight charge but the whole 
of the freight charges on the shipment. Therefore, it is our position 
that in this instance the Government’s liability has not been estab- 
lished, and the carrier is estopped from collecting the freight charges. 
See Southern Pacific Company v. United States, 243 F. Supp. 834 
(1960) ; Missouri Pacific Railroad Co. v. National Milling Co., 409 F. 
2d 882 (1969). 

It is also your contention that Consolidated Freightways Corpora- 
tion of Delaware v. Admiral Corporation, 442 F. 2d 56, 60 (1971), 
is not relevant in that such case involved a failure of the carrier to 
bill the shipper-consignor within the 7-day credit limitation, and 
North American billed National within the 7-day period. We agree 
that the additional evidence furnished us indicates that North Amer- 
ican Van Lines repeatedly attempted to obtain payment from Na- 
tional, but the carrier, by its action in so treating the shipment as 
prepaid and its failure to promptly notify the Government of the 
difficulty in collecting its charges from the shipper until after payment 
was made to the contractor, deprived the Government of ample notice 
so that it could protect itself by withholding the freight charges from 
monies otherwise due the contractor. 

We aiso note that your letter states only 90 days elapsed before the 
Government was billed, and hence the notice was not unreasonably 
delayed. However, our records indicate that approximately 140 days 
elapsed from the delivery date of August 23, 1971, and the date your 
invoice dated January 5 or 6, 1972, was received. At any rate the 
notice of your claim was received after the date the contractor-con- 
signor had been paid, and if as you contend the Government as con- 
signee is liable for the freight charges, the Government would in effect 
be paying twice for the transportation charges. 

It is also to be noted that the Consolidated Freightways case, supra, 
states at page 61: 

We discern nothing in the language or policies of Section 223 (Section 223 of 
the Motor Carriers Act, 49 U.S.C. 323) to suggest that Congress intended to 
impose absolute liability upon a consignee for freight charges. Nor do we believe 


that the application of equitable estoppel against plaintiff's claim circumvents 
the policies of that Section. 
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Therefore, it is our view that the action taken by our Transportation 
and Claims Division in disallowing North America’s claim was cor- 
rect and it is sustained. 


[ B-177206 J 


Bids—Two-Step Procurement—Use Basis—Specifications Unavail- 
able 


The use of the two-step procurement method authorized by paragraph 2-501 of 
the Armed Services Procurement Regulation to obtain services and facilities for 
the management and operation of an Air Force (AF) Publications Distribution 
Center because of inability to adequately specify technical needs to meet the 
requirements of a single-step procurement was a proper exercise of administra- 
tive authority where the AF was unable to specify its requirements in the areas 
of automatic data processing equipment and software for the operation, not- 
withstanding its ability to state requirements in other work areas, since the regu- 
lation states the word “technical” has a broad connotation and includes engi- 
neering approach, special manufacturing processes and special testing tech- 
niques, and further provides that the management approach, and manufactur- 
ing plan, or facilities to be used may also be clarified in the technical proposals. 


Bids—Two-Step Procurement—First-Step—Evaluation Criteria 


Under the first step of a two-step procurement to obtain services and facilities 
for the management and operation of a Publications Distribution Center, the 
fact that offerors are required to show understanding of the work and their 
management capability, and to observe the current contractor’s operations for 
30 days, and that the Government will assist with traffic matters does not affect 
the validity of the two-step procurement. An understanding of work require- 
ments, prior experience, and the qualifications and capabilities of an offeror 
although relating to contractor responsibility are proper for consideration in 
evaluating proposals as the matter of responsibility will not be determined until 
after second-step bids are received; a 30-day observation period is not inap- 
propriate considering the complexity of the work; and in the absence of super- 
vising the contractor’s employees, the proposed transportation assistance is not 
improper. Moreover, the provision for the protection of Government property is 
reasonable, and the omitted service contract requirements were not needed to 
prepare first-step technical proposals. 


To the Hewes Engineering Company, Inc., May 22, 1973: 


We refer to your telefax of October 5, 1972, and subsequent cor- 
respondence, concerning your protest under Letter Request for Tech- 
nical Proposal (LRTP) No. 74-USAF/DAPS-1, issued on Septem- 
ber 22, 1972, by the Department of the Air Force as the first step of a 
two-step procurement to procure services and facilities for complete 
management and operation of the Department’s Publications Distri- 
bution Center, Baltimore, Maryland, from July 1, 1973, to June 30, 
1974. 

You maintain that the procurement does not meet the requirements 
in Armed Services Procurement Regulation (ASPR) 2-501 for two- 
step formal advertising, since complete specifications allegedly exist 
for the operation and the required services are not technical in nature; 
that proposals should not be evaluated on the basis of understanding 
of the work requirements and effective management capability since 
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these factors relate to a firm’s responsibility and not to responsiveness 
to technical requirements; that the LRTP provision requiring the con- 
tractor to observe the present contractor’s operations for 90 days is un- 
reasonable; that the provision making the TMO the final arbiter on 
all transportation matters creates an improper employer-employee re- 
lationship ; and that the LRTP does not contain the clauses applicable 
to service contracts under the Service Contract Act of 1965, 41 U.S. 
Code 351, thereby making it impossible for the contractor to submit an 
adequate first-step proposal. 

The LRTP stated that offerors were required to submit technical 
proposals under the first step of the procurement which would clearly 
show that the offeror had (1) a thorough and complete understanding 
of the work requirements, and (2) an effective management capability 
to accomplish the work and discharge the responsibilities outlined. 

The statement of work for the operation was set forth in Exhibit IT 
of the LRTP and provided, among other things, that the contractor, 
under the cognizance of the Department’s Traffic Management Office 
(TMO) at the Center, would normally provide the clerical, adminis- 
trative, and technical tasks for the receipt and movement of materials; 
that the TMO would make final determinations on all transportation 
and traffic management matters including modes of transportation and 
carriers to be used, certification of demurrage/detention charges, dis- 
tribution of completed Government bills of lading, proper packaging 
and labeling of shipments, Military Airlift Command (MAC) ship- 
ment clearance, and issuance of Certificate in Lieu of Certified True 
copies of Government bills of lading; and that the TMO would be the 
first point of contact for all transportation and traffic management ad- 
vice or guidance required by the contractor. The LRTP further pro- 
vided that prospective offerors were required to observe the present 
contractor’s operations for a 90-day period prior to July 1, 1973, in 
order to understand thoroughly all aspects of the work. 

Offerors were also advised that their proposals should follow a pro- 
posed outline, which was set forth on page 4 of the LRTP in pertinent 
part, as follows: 


(1) Organizational and Functional Chart for the proposed operation of the 
Center. 


* * * * ” * * 


(2) History of Company and Relationship of Center to other Branches or 
Divisions of the Company. 
* * a * 
(3) Haperience 
* cd * 
(4) Haperience of Key Personnel 
(5) Personnel Management Plan 
* * * 
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(6) Automatic Data Processing Equipment (ADP): Detailed descriptions of 
the Automatic Data Processing Equipment (ADPE) proposed for use, including 
the Manufacturer’s Name, Model Number, List of Components, and all Support- 
ing Equipment. If it is proposed to use different ADP equipment than is pres- 
ently being used, include in the Technical Proposal your detailed conversion 
plans. oi 

(7) System Control and Management: Detailed instructions, policies, and 
standard operating procedures that personnel would use to: 

(a) Process AF Form 124, DD Form 1629, DD Forms 1149, and DD Forms 
1142. 


* * * * * * * 


(8) Equipment: A list of equipment, other than ADPE and Supporting Equip- 
ment and Government Furnished Property, which the offeror proposes to use in 
the Center operation. 


In reply to your contention that the procurement should not be 
made under two-step formal advertising procedures, the Air Force 
points out that ASPR 2-501 provides that the two-step method is 
useful in procurements requiring technical proposals where inadequate 
specifications preclude the conventional formal advertising; that the 
regulation also states that the word “technical” has a broad connota- 
tion and includes engineering approach, special manufacturing proc- 
esses and special testing techniques; and that it further provides that 
management approach, manufacturing plan, or facilities to be used 
may also be clarified in the technical proposals. Relating these provi- 
sions to the facts here, the Air Force states that the Government was 
unable to adequately specify its requirements in the areas of auto- 
matic data processing equipment and software for the operation, not- 
withstanding its ability to state its requirements in other work areas, 
and that it believes the former areas must be considered “technical” 
under the broad connotation of that term as used is ASPR 2-501. 

We have held, in this connection, that an agency’s decision to use 
two-step procedures because it is unable to adequately specify its tech- 
nical needs to meet the requirements of a single-step procurement is 
one within the authority of the agency, and such decision, when sup- 
ported by the facts, will not be questioned. See B-174737, April 12, 
1972. Based on our review, we cannot conclude that the Air Force im- 
properly decided to use two-step procedures on the basis that it lacked 
an adequate technical description of the data processing equipment, 
and the attendant software, which will be required to successfully op- 
erate the center. 

Concerning your collateral objection that this method of procure- 
ment will give the present contractor an unfair advantage because 
of the “climate and closeness” of “being on the job,” the Air Force 
states that this would be true in any type of procurement. In this re- 
gard, we are unaware of any restriction on the Government’s selection 
of the method of procurement merely because an incumbent contractor 
may have a greater understanding of the work requirements. Conse- 
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quently, we see no basis for questioning the validity of two-step pro- 
cedure because of this circumstance. 

With respect to your allegation that the requirement for proposals 
to demonstrate a thorough understanding of the work requirements 
and an effective capability to do the work relates to matters of respon- 
sibility which should not be considered by the Air Force in evaluating 
first-step proposals, it is not uncommon in procurements involving the 
furnishing of services to require that offerors show in their proposals 
an understanding of the work requirements, and the prior experi- 
ence, qualifications and capabilities of the offerors’ proposed organi- 
zations which will perform the work. When required to be set out, 
these factors, which also relate to a proposed contractor’s responsibil- 
ity, are generally regarded as proper for consideration in a compari- 
son evaluation of the proposals received. See B-176538, January 12, 
1973. The contracting officer advises that these general standards will 
be used in deciding how well an offeror has scored in the areas set 
forth in the proposed outline of data to be included in the technical 
proposal, and that the responsibility of the apparently successful 
offeror will not be formally determined until after second-step bids 
have been received. We must therefore conclude that the criteria set 
out in the LRTP are appropriate for evaluating the first-step 
proposals. 

Concerning your allegation that it is unreasonable to require pro- 
spective offerors to observe the incumbent’s operations for the 90-day 
period prescribed in the LRTP, the Air Force has recently advised 
this Office, in response to your objection, that it has reduced the 
observation period to 30 days. On the present record, we cannot con- 
clude that a 30-day observation period is inappropriate considering 
the complexity of the work requirements. 

With respect to your argument that the provision making the TMO 
the final arbiter on all transportation matters would create an im- 
proper employer-employee relationship between the Government and 
the contractor, the administrative report states that it is not the intent 
of the Air Force to actively engage in the daily routine work of the 
contractor, but that its traffic management officer will be present to 
render assistance in resolving transportation problems. However, in 
this regard, the Air Force has recently advised this Office that the 
Statement of Work has been amended to delete the statement that 
the TMO would make final determinations on all transportation and 
traffic management matters. 

Our Office has noted that the Civil Service Commission has taken 
the position that a service contract is to be questioned if the terms of 
the contract permit or require detailed Government supervision over 
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the contractor’s employees. 51 Comp. Gen. 561, 563 (1972). Based on 
our review of the amended statement of work concerning the duties 
of the TMO, we cannot conclude that the LRTP permits or requires 
detailed Government supervision over the contractor’s employees as 
you suggest. ' 

With respect to your statement that the LRTP does not contain 
the clauses required by the Service Contract Act of 1965, the Air Force 
states that the required services are covered by the act and that the 
invitation for bids (IFB) which will be issued under the second step 
of the procurement will cover bidders’ responsibilities under the act. 

Concerning your statement that prospective bidders would not be 
able to submit adequate first-step proposals without this information, 
we must point out that the Service Contract Act requirements pri- 
marily relate to the costs a contractor will incur in meeting the 
minimum levels of compensation, and related fringe benefits, for per- 
sonnel employed under the contract. See ASPR 12-1004(a). In this 
regard, ASPR 2-503.1(a)(v) states that the step-one LRTP shall 
contain a statement that the technical proposals shall not include 
prices or pricing information. Since the regulation requires that an 
offeror’s first-step proposal omit pricing information, we do not believe 
an offeror would need to know the Service Contract Act requirements 
in order to prepare his first-step technical proposal. Consequently, 
we cannot disagree with the Air Force’s intention to place these 
requirements in the second-step IF'B. 

You also question the right of the Air Force to adjust the compen- 
sation paid to the contractor for stock shortages and for failure to 
consolidate shipments. You further question the agency’s right to 
require the contractor to place certain markings on shipping docu- 
ments. In this regard the contracting officer has replied as follows: 

The contractor is required to protect Government property in accordance with 
sound Industrial practices. Surveillance of incoming and outgoing personnel is 
the responsibility of GSA and removal of Government property requires written 
authorization. 

* * ca * ok * * 


Lack of consolidation could result in excessive transportation costs; therefore 
consolidation must be enforced. 
* oe a ok * * ‘ 
The statement “will be required to show his identity on each document” or 
“eontainer” has been set forth for sound reasons. The statement reflects sound 
management practices and is included as a means of Quality Assurance by the 
contractor and the contracting officer. 


Based on our review, we cannot conclude that the Air Force unrea- 
sonably determined that these requirements are necessary for proper 
contract administration. 

For the reasons set forth above, your protest must be denied. 








Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 859 
[ B-178122 J 


Foreign Service—Grievance Proceeding—Legal Fees Reimburse- 
ment 


The legal fees awarded a former Foreign Service Officer of the Department 
of State in a grievance proceeding brought under section 1820 of Volume 3 of 
the Foreign Affairs Manual are not reimbursable since neither the authority in 
22 U.S.C. 810 to procure legal services for the protection of the interests of the 
Government or to enable an officer or employee of the Service to carry on his 
work efficiently, nor the authority in Public Law 84-885 to incur expenses in 
unforeseen emergencies arising in the diplomatic and consular services apply in 
the circumstances of a grievance proceeding. 


To the Secretary of State, May 22, 1973: 


This refers to the letter of February 28, 1973, with enclosures, from 
Mr. Charles N. Brower, Acting Legal Adviser, requesting an advance 
decision from our Office as to the propriety of paying the legal fees 
of Mr. John D. Hemenway, a former Foreign Service Officer of the 
Department of State, under the circumstances related below. 

Mr. Hemenway, formerly a Foreign Service Officer, initiated a 
grievance proceeding on September 26, 1969, under section 1820 of 
Volume 3 of the Foreign Affairs Manual. A grievance committee was 
established as of October 22, 1969. On September 26, 1972, after lengthy 
hearings, the committee issued its report recommending, among other 
things, that Mr. Hemenway be reimbursed legal fees incurred by him 
in the prosecution of his grievance provided the Department had the 
necessary legal authority. This was concurred in by the Deputy 
Secretary of State. 

Your acting legal adviser stated in letter of February 28, 1973, that 
in connection with a previous grievance proceeding where the issue 
of legal expenses was raised, the office of the legal adviser consid- 
ered the question of the State Department’s authority to pay such 
expenses. The legal adviser’s opinion discussed the provisions of sec- 
tion 1031 of the Foreign Service Act of 1946, 22 U.S. Code 810, and 
section 4 of Public Law 84-885, as amended, 22 U.S.C. 2671. Section 
1031 is an exception to the prohibition contained in 5 U.S.C. 3106 
against departments other than the Justice Department employing 
attorneys for the conduct of litigation in which the United States is 
a party. Section 1031 as codified in 22 U.S.C. 810 provides as follows: 


§ 810. Retention of attorneys by Secretary. 


The Secretary may, without regard to sections 49 and 314 of Title 5, authorize 
a principal officer to procure legal services whenever such services are required 
for the protection of the interests of the Government or to enable an officer or 
employee of the Service to carry on his work efficiently. 


Sections 49 and 314 of Title 5 were repealed and reenacted as 5 U.S.C. 
3106. 
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The legal adviser stated that it was clear from the legislative his- 
tory that section 1031 was not intended to authorize payment of 
attorney’s fees in the circumstances of grievance proceedings. The 
legislative history referred to indicates that the primary purpose of 
that provision was to permit the utilization of attorneys overseas in 
connection with questions pertaining to local laws. 

Section 4 of Public Law 84-885, 70 Stat. 890, provides in part as 
follows: 

The Secretary of State is authorized to—(a) make expenditures, from such 
amounts as may be specifically appropriated therefor, for unforeseen emergencies 
arising in the diplomatic and consular service and, to the extent authorized in 
appropriation Acts, funds expended for such purposes may be accounted for in 
accordance with section 291 of the Revised Statutes (31 U.S.C. 107) * * *. 

The purpose of the authorization is explained in H. Report No. 
2508, 84th Congress, 2d Session, at page 13, as follows: 

Authority for an appropriation to the President for unforeseen emergencies 
arising in the diplomatic and consular service appears in the Appropriation Act 
of 1887 (24 Stat. 481). Prior to that time other amounts had been appropriated 
to be spent on the certificate of the Secretary of State for expenses in connec- 
ion with the Neutrality Act. 

This subsection limits expenditures “from such amounts as may be specifically 


appropriated therefor” for unforeseen emergencies in the diplomatic and consular 
service. * * *, 


In connection with Public Law 84-885, the legal adviser indicated 
that it would be difficult to say that payment of attorney fees in a 


grievance proceeding amounts to “unforeseen emergencies arising in 
the diplomatic and consular service.” 

We concur in the views of the legal adviser as to the statutory pro- 
visions which he considered. Moreover, we are not aware of any other 
authority whereby attorney fees incurred by an employee in a griev- 
ance hearing such as here involved may be reimbursed. 


[ B-178514 J 


Officers and Employees—Overseas—Home Leave—RIF Separa- 
tion and Reinstatement—Accrual and Grant of Leave 


An employee whose separation in a reduction-in-force action from a position 
with the Trust Territories of the Pacific Islands in Saipan prior to the comple- 
tion of 2 years’ service on April 15, 1972, was found to be invalid and he was 
reinstated to a position in Saipan or an equivalent position but in lieu he accepted 
a position with the Bureau of Reclamation in Denver, and his last day on the 
rolis of the Trust Territories was September 10, 1972, is entitled pursuant to the 
back pay statute, 5 U.S.C. 5596, to the home leave credit authorized under 5 
U.S.C. 6305(a) through September 10, 1972. Although the employee may count 
the time he did not spend at his foreign post due to his erroneous separation 
for the purpose of fulfilling the 24 months overseas service requirement, the 
limitations imposed on granting home leave disqualified the employee for home 
leave at the time he accepted the Denver position since there was no intent to 
return him overseas, and he will not qualify for home leave until he has served 
another qualifying period overseas. 


> ef met teh be 6d et Cee 
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To the Secretary of the Interior, May 22, 1973: 


We refer to the letter of the Chief, Division of Fiscal Services, 
Office of the Secretary, U.S. Department of the Interior, dated 
April 20, 1973, concerning the use and amount of home leave which 
may be granted or credited to Mr. Lawrence D. Morderosian, an em- 
ployee of the Bureau of Reclamation in Denver, Colorado, incident 
to his service with the Trust Territory of the Pacific Islands with duty 
at Saipan, Mariana Islands, in view of the facts set out below. 

Mr. Morderosian entered on duty in Saipan on April 15, 1970. On 
February 25, 1972, he departed that station for return to the United 
States as a result of his separation by reduction in force (RIF). 
Upon appeal of the RIF action to the Civil Service Commission, the 
separation was found to be invalid and reinstatement to a position 
in Saipan or an equivalent position was ordered. Subsequently, Mr. 
Morderosian was offered and accepted the position he now holds in 
Denver in lieu of the position in Saipan which the Commission 
determined he should have been offered at the time of the RIF. The 
following questions are presented with respect to Mr. Morderosian’s 
accrual of home leave and the grant of home leave properly accrued : 

1. Since Mr. Morderosian was not physically in his foreign duty assignment 
on April 1972, through no fault of his own (erroneous RIF action), is he in 
fact entitled to have leave accrual through : 

(ay Apsls 1¥iz (Culmpletion of two-year agreement). 
(b) September 10, 1972 last day on rolls of Trust Territory of the Pacific 
Islands before entering on duty in Bureau of Reclamation, Denver, Colorado. 

2. If it is contemplated that the Department returns Mr. Morderosian to a for- 
eign duty assignment in the near future, can Mr. Morderosian use the home 
leave to which he would have been entitled in (a) or (b) above? 

3. If it is not contemplated that Mr. Moderosian returns to a foreign duty 
assignment, but in fact is given an assignment in the continental United States 
after his Reclamation-Denver assignment, can he use the home leave to which 
he would have been entitled in (a) or (b) above? 

Home leave is accrued and granted under 5 U.S. Code 6305(a) 
and the regulations promulgated by the Civil Service Commission 
pursuant thereto as contained in 5 CFR 630.601-630.607. Those regu- 
lations provide for the accrual of home leave in appropriate amounts 
for employees who are assigned to overseas posts at which home leave 
may be earned. An employee’s accrual of such leave is without regard 
to his later entitlement to a grant of some or all of the home leave so 
accrued. Regarding your first question, 5 U.S.C. 5596, which authorizes 
back pay and related benefits for employees who have undergone un- 
justified or unwarranted personnel actions, provides in part that em- 
ployees improperly separated shall, upon reinstatement, be deemed 
for all purposes “to have performed service for the agency during that 
period, except that the employee may not be credited * * * leave in 
an amount that would cause the amount of leave to his credit to exceed 
the maximum amount of leave authorized for the employee by law or 
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regulation.” It is well settled that an employee who has been im- 
properly separated is entitled to include in his back pay the foreign 
or territorial (now nonforeign) differentials he was receiving at the 
time of his improper separation even though he may not have re- 
mained at the post where such differential was payable during the 
period of separation. Vitarelli v. United States, 150 Ct. Cl. 59 (1960) ; 
40 Comp. Gen. 479 (1961). In view of the fact that the statutory pro- 
vision quoted above allows the crediting of leave to employees during 
periods of erroneous separation and in view of the cited decisions, we 
conclude that the employee should be credited with home leave for the 
period of his erroneous separation. Therefore, the conclusion stated 
in question 1(b) is correct. 

With respect to questions 2 and 3, it follows from the answer to 
question one that an employee may count time he did not spend at his 
foreign post because of an erroneous separation for the purpose of 
fulfilling the 24 months overseas service requirement of 5 U.S.C. 
6305(a) and 5 CFR 630.606(a). However, the grant of home leave is 
limited in 5 CFR 630.606 (c) in the following terms. 


(c) Limitations. An agency may grant home leave only : 

(1) For use in the United States, the Commonwealth of Puerto Rico, or 
a territory or possession of the United States ; and 

(2) During an employee’s period of service abroad, or within a reason- 
able period after his return from service abroad when it is contemplated 
that he will return to service abroad immediately or on completion of an 
assignment in the United States. 

Home leave not granted during a period named in subparagraph (2) of this 
paragraph may be granted only when the employee has completed a further 
substantial period of service abroad. This further substantial period of service 
abroad may not be less than the tour of duty prescribed for the employee’s post 
of assignment, except when the agency determines that an earlier grant of 
home leave is warranted in an individual case. 


As indicated in our decision of February 5, 1962, B—147031, copy 
enclosed, those limitations on the use of home leave were in keeping 
with the treatment of home leave grants under prior authorities and 
were contemplated by the Congress when it enacted the Overseas Dif- 
ferentials and Allowances Act (Public Law 86-707), part of which is 
now 5 U.S.C. 6305 (a). 

Since the Chief, Division of Fiscal Service, has advised us in his 
submission that after Mr. Morderosian accepted the position in Den- 
ver there was no intention on the part of the Department to return 
him to a foreign assignment, he did not qualify for a grant of home 
leave at that time. Further, in view of the final paragraph of the 
quoted regulation, the home leave credited to Mr. Morderosian may 
not be granted to him until he has served another qualifying period 
overseas. 

Accordingly, your second and third questions are answered in the 
negative. We have considered the contentions in Mr. Morderosian’s 
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telegram of April 12, 1973, to your Department which contentions 
were expanded in his letter to us of April 30, 1973. However, we do not 
find that any delay which might have occurred in his reinstatement 
could change the conclusion reached herein. Further, the fact that the 
duties performed in the position in Denver are not the duties specified 
in the job description which might require a further transfer would 
not entitle him to a grant of home leave under the controlling 
regulations. 


[ B-177165 J 


Bids—Acceptance Time Limitation—Extension—Protest Deter- 
mination 


Although in 50 Comp. Gen. 357 it was held that the protest of a procurement 
to the United States General Accounting Office within the offeror’s acceptance 
period would be viewed as continuing the protestant’s bid in being, pending dis- 
position of the protest and, if proper, for a reasonable time thereafter, even 
without an express extension of the bid, the period for which an extension should 
be considered binding upon the protesting bidder must be decided on the basis 
of all of the circumstances involved. Therefore, in view of the contention of a 
protestant that due to changes in production and manufacturing economics its 
bid was not extended beyond the last extension of the bid acceptance time period, 
which expired on the date of the Comptroller General’s decision sustaining its 
protest, because to accept an award at its bid price would result in a loss con- 
tract, the contracting agency’s attempt to award a valid contract on the basis 
of the original bid price was ineffective. 


To the Secretary of the Navy, May 23, 1973: 

This is in reply to the letter dated March 28, 1973, reference ELEX 
OOC/ER:eme Ser 94-OOC, from the Director of Contracts, Naval 
Electronic Systems Command (NAVELEX), requesting our opinion 
as to the validity of the award of contract N060039-72—C—0274 to 
R. F. Communications, Inc. (RFC). 

We believe the solution to this problem turns on whether there 
existed a valid subsisting offer which NA VELEX could have accepted 
on February 28, 1973, the date the contract document was executed by 
the contracting officer. 

RFC’s bid was the only one received prior to the scheduled bid 
opening on August 29, 1972, in the second step of the two-step formally 
advertised procurement. The RFC bid was, by its terms, valid for 60 
days. RFC protested to this Office by telegram of October 2, 1972, 
the Navy’s cancellation of the solicitation prior to contract award and 
the proposed resolicitation of bids which the Navy considered neces- 
sary because of certain alleged ambiguities in the solicitation. Prior 
to our decision to you of January 31, 1973, B-177165, sustaining the 
protest, RFC submitted a number of unsolicited extensions of its bid. 
The validity of its bid was successively extended to the following 
dates: November 17, 1972; December 1, 1972; December 31, 1972; 
January 15, 1973; January 25, 1973; and January 31, 1973. 
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On the day of our decision of January 31, NAVELEX placed a call 
to RFC’s Washington Office to request a 30-day extension and since 
the firm’s representative was unavailable, a message requesting such 
extension was left for him. The record before us does not show that 
RFC expressly granted such extension. Instead, its representatives 
visited NAVELEX on February 5, 1973, and inquired as to what 
action the Navy intended to take in view of our decision sustaining 
the protest. RFC was advised that Navy intended to award a contract. 
The record also indicates that at the February 5 meeting it was RFC’s 
position that its bid had expired on January 31, 1973, that it would not 
be extended beyond that date and that the bid could no longer be 
accepted. 

The NAVELEX letter states that, pursuant to the decision of 
January 31, it prepared to award a contract to RFC and requested 
funds from the cognizant comptroller organization in the amount of 
the original bid by RFC. As a result of interim reprogramming ac- 
tions, funds in that amount were not immediately available but were 
made available on February 28, the date the contract was executed. 
While it was understood that RFC believed that an award after 
January 31 did not result in a binding contract, NAVELEX has taken 
the position that in submitting the protest to this Office for resolution 
RFC impliedly granted a bid extension for the period of time neces- 
sary to implement a decision which is favorable to the protestor. It is 
suggested that any other result would make a sham of the protest 
procedure. 

We have taken the position that the protest of a procurement to this 
Office within the offeror’s acceptance period could be viewed as con- 
tinuing the protestor’s offer in being, pending disposition of the pro- 
test (50 Comp. Gen. 357 (1970) ) and, if proper, for a reasonable time 
thereafter, even without an express extension of the bid. As a general 
proposition we believe this position is essentially sound since a bidder’s 
entry of a protest would be meaningless if his bid were allowed to 
expire on the following day. B-154236, June 26, 1964. However, it is 
our opinion that the period for which such an extension should be 
considered binding upon the protesting bidder must be decided on the 
basis of all of the circumstances involved. 

An award may be made to a protestor who indicates an intent to 
keep his bid open, by virtue of his timely filing of a protest or by 
actual bid extensions or by both of such measures. However, circum- 
stances which dictate the time required for a decision and its fulfill- 
ment cannot always be predicted with any certainty when the protest 
is filed. When that time is long, changes in conditions may cause the 
protestor to terminate an offer which was being continued in effect by 
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reason of his protest or to cease granting extensions beyond the orig- 
inal acceptance period. 

In the present case, RFC expressly granted extensions of its bid 
for more than 3 months beyond the original 60-day acceptance period. 
The last two extensions, for 10 and 6 days, respectively, indicated 
that time was becoming critical. From the record, we are unable to 
find any affirmative evidence of an intent by RFC to extend its offer 
beyond January 31. In its letter to NAVELEX of March 14, RFC 
explained in detail the changes in production and manufacturing eco- 
nomics surrounding its bid which would result in a loss contract to 
RFC if an award was accepted at the bid price. These contentions 
have not been disputed by the Navy. 

Accordingly, in view of the particular circumstances of this case, 
we conclude that the RFC offer was not effectively extended beyond 
January 31, contrary to the firm’s wishes, solely by virtue of the pro- 
test filed with this Office. It is therefore our opinion that the attempt on 
February 28 to award a valid contract to RFC on the basis of its orig- 
inal bid price was ineffective. 


[ B-177184] 


Contracts—Negotiation—Competition—Discussion With All Offer- 
ors Requirement—Actions Not Requiring 


The low proposal to furnish occupational and environmental health support 
services at the Manned Spacecraft Center, Houston, Texas, in which the offeror 
promised the work would be done but made no creditable demonstration of how 
it would be accomplished contained weaknesses of such magnitude and nature 
so that the offer was not within the competitive range for the procurement and, 
therefore, conducting the written or oral discussions required by NASA Pro- 
curement Regulation 3.805-1(a), or definitive negotiation, would not be mean- 
ingful or advantageous, since the proposal was so materially defective that it 
could not be made acceptable without major revisions. Furthermore, the so- 
licitation did not provide for minority-owned business preference ; the low offeror 
was not nonresponsible for reasons of capacity to require referral to the Small 
Business Administration; the Source Evaluation Board was knowledgeable of 
requirements; and the protest against a solicitation impropriety was not timely 
filed. 


To the Space Center Medical Associates, May 23, 1973: 


We refer to your telefax of October 4, 1972, and subsequent cor- 
respondence concerning your protest under request for proposals 
(RFP) 9-BB42-78-2-16P, issued by the National Aeronautics and 
Space Administration (NASA) on April 6, 1972, for the furnishing 
of occupational medicine and environmental health support services 
at the Manned Spacecraft Center (MSC), Houston, Texas. 

You maintain that you should have been considered in the com- 
petitive range for the procurement since you submitted the lowest 
cost proposal for the procurement and you are a small, minority- 
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owned business with demonstrated ability to do the work; that the 
Chairman of NASA’s Source Evaluation Board (SEB) was not 
sufficiently expert to evaluate your proposal and was biased in favor 
of the incumbent; and that the RFP requirement for an offeror to 
state whether his key personnel were committed in writing to accept 
employment if the offeror obtained the contract was prejudicial to 
your concern. 

Five major evaluation criteria for the requirement were set forth 
in the RFP in order of relative importance as follows: 
Most Important—Operating Plan and Key Personnel 
Important—Recruitment and Staffing 
Less Important—Corporate Capabilities, and Organization and Management 
Man-years requirements and the areas of responsibility for the serv- 
ices were also described, as follows: 
Occupational Medicine Clinic 
Manned Test Support 
Cardiopulmonary Laboratory 
Industrial Hygiene 
Environmental Health Laboratory 


Radiological Health/Space Radiation ‘Dosimetry 
Spacecraft Sanitation 


Further, the RFP presented an outline which included the follow- 


ing factors to be covered in a proposal to allow the SEB to determine 
the proposer’s understanding of the requirements: 


1. Operating Plan 

a. Describe the * * * managerial, administrative, or procedural factors within 
your operational plan for each area of responsibility. 
2. Key personnel 

a. The Source Evaluation Board will evaluate the quality and pertinence of 
the background and experience of the key personnel you propose to assign to 
manage the work of this contract. Resumes will be submitted * * * for * * * 
positions that you consider key to this effort. 

Information should include at least the following: 

* * * * * * * 


State whether each key person * * * is committed to accept assignment if 
your company obtains this contract * * *. 
3. Recruitment and Staffing 

a. Describe recruitment and employment methods your company will use to man 
the effort * * *. 

b. Discuss the availability of personnel required for this effort and the means 
by which the individual will be obtained. 

* * * * * * * 

4. Corporate/Company Capabilities 

a. Related experience 

b. Availability of Resources 
5. Organization and Management 

a. Organization 
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Submit an organization chart which shows the organization you propose to 
establish at MSC. 
* * * * * * * 
b. Management 
* * * * * * * 


Proposals were received from your association and Kelsey-Seybold 
Clinic (KSC) by the closing date set for receipt of proposals, May 10, 
1972. The contracting officer reports the results of the SEB evaluation 
of your proposal in pertinent part, as follows: 


* * * No logical plans were submitted for conduct of the Cardiopulmonary 
Laboratory or Manned Test Support operations. Changes in the Spacecraft 
Sanitation program shown in the RFP were completely ignored in their pro- 
posal with the general comment, “This is an on-going program in which SCMA 
will pick up familiarity and further the effort.’ Managerial factors lacked sub- 
stance, reporting policies and procedures were not clearly identified, and cross- 
training provisions were not detailed. In summary, the SCMA proposal con- 
tained promises that the work would be done but was devoid of creditable 
demonstration of how the proposer planned to provide the required services. 

* * * The SCMA proposal was submitted with none of the required commit- 
ments, other than the part-time services of the two officers of the company and 
their controller. SCMA proposed seven incumbent key personnel in the Environ- 
mental Health area but at significantly lower salaries thus posing a question of 
retention. Not one complete reference was submitted for any key personnel as 
required in the RFP. Addresses were incomplete or incorrect which made it im- 
possible for the SEB to contact these references. The SCMA response did not 
propose people to fill all key positions. Absent were two and one-half staff phy- 
sicians. In addition, the proposed project manager and deputy project manager 
were considered unacceptable to the SEB as shown in the Source Evaluation 
Board Report. This would further impact the lack of coverage in key personnel 
areas by increasing the physician vacancies to four and one-half. * * * 

The SCMA recruitment and staffing plan was rated “unsatisfactory” since it 
was not clearly defined and only “anticipated” that the incumbent key personnel 
and support staff could be retained. The RFP listed 66 positions identified by 
title. SCMA left 16 of these, including the two and one-half critical physician 
spaces, unfilled with no assurance that personnel would be available at the start 
of the contract. Failure of SCMA to provide these physicians would severely 
limit the Manned Test program and Clinic operations. There was no backup 
plan presented to cover these 16 positions and the SCMA capability for interim 
coverage is virtually non-existent. 

Recruitment methods are not described for nonmedical professionals, thus 
making the proposal unclear in this area. Additional personnel called for in 
Spacecraft Sanitation were not recognized in the recruitment plan or provided 
for in the staffing requirements. 


Because of this evaluation NASA advised you, by letter of Septem- 
ber 21, 1972, that your proposal contained weaknesses of such magni- 
tude and nature that neither written or oral discussions or definitive 
negotiations would be meaningful or advantageous. 

NASA Procurement Regulation 3.805-1(a) requires that after re- 
ceipt of initial proposals, written or oral discussions shall be conducted 
with all responsible offerors within a competitive range, price and 
other factors considered. We have also held that the determination of 
competitive range is primarily a matter of administrative discretion 
which will not be questioned absent a clear showing of arbitrary abuse 
of discretion. B—166052, May 20, 1969. 
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Based on our review, we cannot conclude that NASA arbitrarily 
determined that your proposal contained weaknesses of such magni- 
tude that it was not within the competitive range for the procurement, 
notwithstanding the slightly lower estimated cost (relative to KSC’s 
proposed cost) which you proposed to do the work. Nor can we ques- 
tion NASA’s position that your proposal, while promising that all 
work aims of the contract would be accomplished, did not show how 
you planned to provide services for the Cardiopulmonary laboratory, 
the Manned Test Support Operations, and the Spacecraft Sanitation 
program. 

Informational deficiencies may properly be considered in determin- 
ing whether a proposal is so materially deficient that it could not be 
made acceptable without major revisions, and where a proposal is so 
materially deficient that it could not be made acceptable without major 
revisions, there is no requirement that discussions be conducted with 
the offeror. B-176294, October 27, 1972. The present record does not 
indicate that minor revisions in the above areas would have been suffi- 
cient to have placed your proposal within the competitive range or 
that the required time frame was sufficient to permit the necessary 
corrections, even if we were to asume that it should have been con- 
sidered acceptable in all other areas. 

With respect to your allegation that NASA did not give sufficient 
weight to the status of your company as a minority-owned concern, 
the contracting officer points out that this was not a minority business 
enterprise procurement, and therefore no preference could be given 
your company because it is minority-owned. We must agree with 
NASA’s position. 

Concerning your allegation that NASA’s evaluation of your pro- 
posal amounted to a finding that your concern lacked the capacity to 
do the work and that NASA should have therefore submitted its nega- 
tive findings to the Small Business Administration (SBA) for that 
Administration’s review, NASA states that its finding related to a 
decision that your proposal was not within the competitive range be- 
cause of informational deficiencies, rather than a finding that your 
firm lacked the capacity to do the work. We note, in this connection, 
that you were rated “good” in corporate capabilities, “excellent” in 
organization and management, and “excellent” in your related experi- 
ence in occupational medicine. On this record, we must conclude that 
NASA’s evaluation of your proposal did not constitute a determina- 
tion that your firm was nonresponsible for reasons of capacity and 
therefore it was not required to have referred the question of your 
capacity to SBA. 

Concerning your position that the Chairman of the SEB was not 
sufficiently expert in occupational medicine to evaluate proposals, 
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NASA states that the SEB chairman has a comprehensive knowledge 
of all areas of MSC’s requirements in Occupational Medicine and 
Environmental Health Support Services; that he is a Diplomate of 
the American Board of Preventive Medicine with extensive training 
in Aerospace Medicine, Occupational Medicine, and Public Health; 
that he has filled many important management positions within NASA 
over the years and is currently responsible for the management of the 
Occupational Medicine Program at MSC; and that these factors show 
that the Chairman was competent to judge proposals. It therefore 
does not appear that NASA’s selection of the person concerned for 
the SEB constituted an abuse of the broad administrative discretion 
vested in the agencies in such matters. 

Regarding your allegation that the requirement in the Key Person- 
nel Resume for offerors to state whether their key personnel were 
committed in writing to employment under the contract was prejudi- 
cial to your concern, we note that you did not formally protest the 
requirement before you submitted your proposal. In this connection, 
section 20.2(a) of our Interim Bid Protest Procedures and Standards, 
as set forth in Title 4 of the Code of Federal Regulations, requires 
that protests against alleged improprieties in any type of solicitation 
which are apparent prior to the closing date for receipt of proposals 
must be filed prior to such time for consideration by this Office. In 
view of the foregoing, your protest on this aspect of the RFP is consid- 
ered to be untimely. 

You also allege that the SEB improperly evaluated KSC’s proposal 
in the key personnel category by concluding that KSC could absorb 
all key personnel currently working under contract into its clinic in 
Houston (assuming that KSC should not be awarded the contract), 
and that KSC therefore offered prospective employees an incentive 
to accept employment and remain with the company. You question 
whether KSC has actually absorbed personnel affected by reductions 
in force. 

Our review of the SEB’s report on KSC’s proposal in the key per- 
sonnel area shows that KSC received an excellent rating in that area 
largely because the clinic had all key positions filled and committed 
to the program in writing at specific salaries. Consequently, we can- 
not conclude that KSC’s score in this area primarily resulted from the 
alleged ability of KSC to recruit and retain personnel as you suggest. 

For the reasons set forth above, your protest must be denied. 
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[ B-177542 J 


Contracts—Cost Plus—Evaluation Factors—“Realism” of Costs 
and Technical Approach 


The fact that the negotiations pursuant to 10 U.S.C. 2304(a) (11), which con- 
templated a cost-plus-fixed-fee contract (CPFF) for systems engineering and 
research analysis investigation to develop a technical interface plan in support 
of the General and Amphibious Military Operations Program at Fort Monmouth, 
were limited to price on the basis technical discussions would compromise pro- 
posals through transfusion of ideas, methology, and concepts, and the most ad- 
vantageous CPFF proposal was determined on evaluated rather than proposed 
costs, does not reflect adversely on the award to the offeror who received the 
highest technical rating and offered the only realistic, although highest, cost 
since the written or oral discussion prescribed in 10 U.S.C. 2304(g) is required 
only when there is an opportunity for meaningful discussion and when discussion 
will not result in preferential treatment or disclose one offeror’s innovative solu- 
tion to another. 


To Braddock, Dunn and McDonald, Inc., May 23, 1973: 

Reference is made to your letter dated April 2, 1973, and prior cor- 
respondence, protesting against an award to another firm under request 
for proposals (RFP) No. DAAB07-72-R-0469, issued June 30, 1972, 
by the United States Army Electronics Command, Fort Monmouth, 
New Jersey. 

The solicitation was for systems engineering and research analysis 
investigation to develop a technical interface plan in support of the 
General and Amphibious Military Operations Program (GAMO). 
The procurement called for approximately 6 man-years of labor during 
a 12-month period and a cost-plus-fixed-fee contract was contemplated. 
The procurement was negotiated pursuant to 10 U.S. Code 2304(a) 
(11), which authorizes negotiation of a contract where experimental, 
developmental or research work is involved. Braddock, Dunn and Mc- 
Donald, Incorporated (BDM) was one of three firms who submitted 
an acceptable proposal. Although cost negotiations were held with each 
offeror who submitted an acceptable proposal, no technical negotia- 
tions were held. Logicom, Incorporated (Logicom) received the 
highest technical rating and was awarded a contract, although its 
negotiated cost proposal was highest of the three technically acceptable 
offerors. 

The RFP included the following provision relative to the basis for 
award: 

BASIS FOR AWARD 


Any award to be made will be based on the best over-all proposal with appro- 
priate consideration given to Technical Proposal, Past Performance/Manage- 
ment, and Cost Consideration in that order of importance. 

Of the three factors set forth above, Technical Proposal is by far the most im- 
portant, and is of greater weight than the other two factors combined. 

oe last two factors, Past Performance/Management bears the greater 
weight. 
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To receive consideration for award, a rating of no less than “acceptable” must 
be achieved in each of the three factors. 


You contend that since BDM’s technical proposal was acceptable 
and its cost proposal was substantially lower than Logicom’s, no award 
should have been made without first conducting technical negotiations 
with BDM. In this connection, you contend that based upon informal 
discussions with agency personnel subsequent to award, it is evident 
that some areas of your technical proposal were misinterpreted and 
that negotiations would have clarified your intent and improved your 
technical score. Furthermore, you contend that the RFP provisions 
relative to “Statement of Work,” “Basis for Award,” and the listed 
technical factors and subfactors, provided the basis for technical dis- 
cussions. Therefore, you contend that the agency’s position that tech- 
nical discussions were not practicable because of the possibility of 
transfusion of another offeror’s methodology indicates that either the 
above RFP provisions were inadequate for evaluation purposes or the 
proposals were evaluated against a revised Statement of Work. Fi- 
nally, you contend that your cost proposal is realistic and, therefore, 
award to BDM, either on the basis of the present technical evaluation 
or after technical discussions, would result in the most advantageous 
contract. 

It is reported, and confirmed in the file furnished our Office, that 
prior to the receipt of proposals an evaluation plan was developed 
for application by each of the evaluators from each of the services and 
the two agencies participating in the GAMO program. Under this plan 
each evaluator was required to evaluate the proposals on the basis 
of each of the six technical factors listed in the RFP, describe the 
strengths and weaknesses in each of the six areas, and assign a raw 
score within a stated range. The raw score was then multiplied by the 
weight assigned to the six areas for the total weighted score. Based 
upon this analysis, you received a technical merit rating of 68, com- 
pared to 85 for Logicom and 82 for Computer Sciences Corporation 
(the third firm in the competitive range). 

It was the contracting officer’s decision, after discussion with tech- 
nical personnel, that negotiations should be limited to price because 
it was felt that technical discussions would have compromised the pro- 
posals of the offerors through transfusion of ideas, methodology, and 
concepts. In this connection, the GAMO Management Office advised 
the contracting officer that since there was no predetermined approach 
or methodology for accomplishment of the task of developing the tech- 
nical interface concepts, the evaluation involved comparing the meth- 
odologies proposed by the various offerors. Therefore, it was felt that 
any effective technical negotiations would result in a discussion of com- 
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parative weaknessses and strengths and possibly divulge an offeror’s 
approach. For example, it is pointed out that it became obvious during 
evaluation that technical interface concepts could be developed without 
the development of an extensive cost-effectiveness model as proposed 
by you. However, it was felt that discussion of this point with you 
would likely provide you information gained from review of other 
proposals. Furthermore, it is reported that it became obvious that 
your approach placed a major dependence upon the GAMO Manage- 
ment Office for definition of methodology, and it was believed that 
discussion of this weakness would reveal that other offerors indicated 
that they would develop the methodology. It is also reported that the 
same rationale applied to your commitment of personnel which was 
not considered adequate, but the discussion of which would have 
alerted you to the approach of other offerors. 

Furthermore, a cost analysis of each of the acceptable proposals was 
conducted and only Logicom was considered realistic. It is reported 
that your proposal was considered unrealistic primarily because it was 
felt that you understated the composite labor. When adjustment was 
made for this and other deficiencies, your evaluated costs exceeded 
the evaluated costs of both Logicom and CSC. Therefore, it was con- 
cluded that you would be in line for award only if both Logicom and 
CSC were rejected. 

The requirement that written or oral discussions be held with all 
offerors within the competitive range is found in 10 U.S.C. 2304(g), 
and it is our view that such negotiations should be conducted under 
competitive procedures to the extent practical and that they be mean- 
ingful in order that competition is maximized. However, in 51 Comp. 
Gen. 621 (1972), we recognized that the statute should not be inter- 
preted in a manner which discriminates against or gives preferential 
treatment to a competitor and that the disclosure to other offerors of 
one offeror’s innovative solution to a problem is unfair. Thus, where 
there is a research and development procurement and the offeror’s in- 
dependent approach to solving a problem is the essence of the 
procurement, technical negotiations must be curtailed to the extent 
necessary to avoid technical “transfusion.” 

The instant procurement calls for a research and development ef- 
fort, requiring the development of a technical interface concept plan. 
The statement of the evaluation criteria (particularly “understand- 
ing the work required, the problems involved, and proposed approach 
to fulfillment of contract”) and the “Engineering Approach” (com- 
pleteness, understanding of problems, and feasibility of approach) 
make it clear that the specifications are primarily performance ori- 
ented in order to obtain the respective offerors’ independent ap- 
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proaches in attaining the performance desired. Therefore, it is clear 
in our opinion that the failure to engage in technical discussions re- 
sulted not from a lack of adequate standards for evaluation in the 
RFP, but rather from the fact that the agency was interested in the 
offerors’ independent approaches and out of concern that discussions 
would result in technical transfusion. 

While we view the decision to conduct no technical discussions in a 
given case as a matter requiring close scrutiny, we believe that the va- 
lidity of such decision must be determined in light of all the circum- 
stances and with regard to whether there is an opportunity for such 
discussions to be meaningful. Although your technical proposal had 
been determined acceptable, we note that it received a score of only 
68 as compared to 85 and 82 for the other acceptable proposals. Also, 
the Chairman of GAMO Interface Coordinating Committee 
stated in a memorandum to the Chief, JCS Executive Agent’s Manage- 
ment Office—GAMO, that your proposal should be considered only “if 
Logicom and Computer Sciences Corp. are found to be unacceptable 
by the Contracting Officer for reasons other than technical.” In these 
circumstances, and in view of the fact that the list of deficiencies fur- 
nished our Office indicates that your proposal was considered as evi- 
dencing a lack of understanding of the problem and was weak in ap- 
proach to the problem based upon comparison with the two higher 
rated proposals, we believe that inclusion of your proposal in the com- 
petitive range was of doubtful validity. Moreover, while we are of the 
view that certain deficiencies or clarifications could have been dis- 
cussed with you, we are also of the view that such discussions would 
not have been meaningful insofar as improving your position in view 
of the restraints on such discussions necessitated by the risk of tech- 
nical transfusion and in view of your marginally acceptable proposal. 
In this connection, as noted above, the major weaknesses in your pro- 
posal were deficiencies only in comparison with relative strengths in 
other proposals. As stated in the above cited case, we believe it would 
be unfair to “help one proposer through successive rounds of discus- 
sions to bring his original inadequate proposal up to the level of other 
adequate proposals by pointing out those weaknesses which were the 
result of his own lack of diligence, competence, or inventiveness in 
preparing his proposal.” In these circumstances, we do not believe the 
failure to conduct technical discussions with your firm provides our 
Office a basis for objecting to the award as made. 52 Comp. Gen. 198 
(1972). 

Furthermore, the fact that your cost proposal was the lowest does 
not, in our opinion, require the conclusion, as you contend, that it was 
to the Government’s advantage to either conduct technical discussions 
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with your firm or award you the contract on the basis of your technical 
proposal. In view of the fact that the contract will be performed on 
a cost-plus-fixed-fee basis, evaluated costs rather than proposed costs 
provide a sounder basis for determining the most advantageous pro- 
posal. Since the Logicom cost proposal was determined the most realis- 
tic as provided in the RFP, there is no basis for our Office to agree 
with your contention. 
Accordingly, your protest is denied. 


[ B-177118 J 


Contracts—Labor Stipulations—Nondiscrimination—“Affirmative 
Action Programs”—Commitment Requirement 


Although the Federal Government is not a party to the contract awarded by the 
recipient of a construction grant from the Department of Health, Education, and 
Welfare (HEW) under the Hill-Burton Act (42 U.S.C. 291 et seq.), HEW had the 
responsibility of determining whether the conditions of the grant had been met, 
and review of the records supports the advice of HEW to the grantee that the 
low bidder on the hospital addition solicited failed to meet competitive bidding 
requirements because certification of the part I affirmative action requirements 
for equal employment opportunity only committed the bidder to the local, Cleve- 
land Plan, and because the bidder had not committed itself to the part II 
affirmative action requirements of the solicitation, which involved trades not 
covered by part I, by merely signing the bid, since nothing in the bid would bind 
the bidder to conform to the part II criteria, and no independent commitment to 
that part had been submitted by the bidder. 


To Arent, Fox, Kintner, Plotkin & Kahn, May 24, 1973: 

This is in reply to your letter of September 27, 1972, and subsequent 
correspondence, protesting on behalf of W. M. Passalacqua Builders, 
Incorporated, the rejection of its bid by ‘St. Luke’s Hospital, Cleve- 
land, Ohio, a recipient of a construction grant from the Department 
of Health, Education, and Welfare (HEW) under the Hill-Burton 
Act, 42 U.S. Code 291 et seq. 

The solicitation, for the “St. Luke’s Hospital Addition, Cleveland, 
Ohio, Project No. Ohio 391,” contained a 27-page section entitled BID 
CONDITIONS—AFFIRMATIVE ACTION REQUIREMENTS— 
EQUAL EMPLOYMENT OPPORTUNITY, which specified that 
its provisions were applicable to Federal and federally assisted con- 
tracts in the Cleveland area. This section required bidders to commit 
themselves to either part I or part II of the bid conditions for each 
trade to be used on the project. Part I involved a commitment to the 
local affirmative action plan known as the Cleveland Plan. Part II 
involved a commitment to various goals and specific affirmative action 
steps set forth in the IFB. Bidders were required to complete and 
sign certificates for both part I and part II to establish the required 
commitments. In lieu of signing the part IT certification bidders could 
submit their own affirmative action plan. 
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At bid opening on August 1, 1972, the Passalacqua bid was found to 
be low. It is reported that Passalacqua’s bid, as originally submitted, 
did not contain any affirmative action certification. Our file indicates 
that after the first bid was opened, but before the bid price was an- 
nounced, the project architect, who was opening the bids, noted that 
the bid did not contain the required affirmative action certifications 
and then asked other bidders present if they had also failed to comply 
with the affirmative action provisions. Four of the eight bidders, 
including Passalacqua, so indicated. The architect then allowed the 
four to complete the certifications, without objection from any of the 
bidders. Passalacqua signed the part I certification, but did not com- 
plete the part II certification. Passalacqua asserts that it did not com- 
plete the second certification because its representative was told at the 
time that it need not do so if it were signatory to the Cleveland Plan. 
HIEW reports, however, that this is “greatly in dispute” since the 
architect denies that he gave any such advice and other personnel 
present do not recall having heard such advice being given. The hos- 
pital, through the Ohio State Department of Health, subsequently 
requested HEW’s opinion so as to the responsiveness of Passalacqua’s 
bid, and was informed that neither the Passalacqua bid nor the next 
low bid was responsive to the equal employment opportunity require- 
ments of the solicitation. Award was made to the third low bidder 
(Albert M. Higley Company) on September 27, 1972. 

Although we have not been requested to decide if the bid opening 
procedures were appropriate, we do not believe that, in the context of 
this procurement, the procedures were improper. In any event, we 
note that Higley was not one of the four bidders which were per- 
mitted to complete the certifications in the bid opening room. Thus, 
the only significant issue raised in this protest is whether Passalacqua 
was bound to the material provisions of the solicitation. 

You assert that Passalacqua bound itself to all provisions of the 
IFB when it signed the bid, and that the requirement for signing the 
part IT certification was superfluous. You claim that Passalacqua was 
not required to sign the part II certification because the Passalacqua 
bid must be read as a commitment to use only trades covered by the 
Cleveland Plan. You further assert that the equal opportunity clause 
of the solicitation obligated the bidder to comply with all regulations 
and orders of the Secretary of Labor, and that by signing the bid 
Passalacqua became bound to comply with these requirements. 

At the outset, we point out that the Federal Government is not a 
party to the contract awarded in this case. It is the responsibility of 
HEW, however, to determine whether the conditions of the grant, in- 
cluding the requirement that competitive bidding be used in the award- 
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ing of contracts, have been met. We have recognized that under the 
Hill-Burton Act, it is within the discretion of that Department to 
determine if withholding of grant funds is required in the event it 
finds non-adherence to the grant conditions. B~168784, April 13, 1970; 
B-166366, May 14, 1969. Thus, our role in this case is limited to a re- 
view of the facts and circumstances to determine if HEW correctly 
advised the grantee that competitive bidding requirements compelled 
the rejection of Passalacqua’s bid. 

We have consistently held that the failure of a bidder to commit 
itself, prior to bid opening, to affirmative action requirements of a 
solicitation requires rejection of the bid. 50 Comp. Gen. 844 (1971) ; 
B-176487, September 28, 1972; B-176328, November 8, 1972. We have 
also recognized that a bidder could commit itself to such requirements 
in a manner other than that specified in the solicitation, and that a 
bidder’s failure to meet the literal requirements of an IFB could be 
waived so long as it was otherwise fully bound to the material affirma- 
tive action provisions. B-176260, August 2, 1972; 51 Comp. Gen. 329 
(1971). However, we have not held that a bidder commits itself to 
affirmative action requirements of a solicitation merely by signing the 
bid when the IFB requires something more. See B-176328, supra; 
Northeast Construction Co. v. Romney, Nos. 71-1891 and 71-1893, 
March 6, 1973 (D.C. Cir. 1973). 

Here we are unable to see how Passalacqua was committed to all of 
the solicitation’s affirmative action requirements. There is nothing in 
the bid which would bind Passalacqua in any way to comply with 
the part IT requirements for trades not covered by the Cleveland Plan. 
The part IT certification was not signed, a separate affirmative action 
plan conforming to the part II criteria was not submitted, and there 
was no other statement or document submitted with the bid which com- 
mitted Passalacqua to the part II provisions. Thus, this case is dis- 
tinguishable from those in which we found sufficient commitments 
from bidders who did not strictly adhere to solicitation requirements. 
For example, in B-176260, supra, we held that a bidder’s failure to 
return with its bid the affirmative action plan page of the IFB was 
not material since it submitted a properly executed bidder’s agreement 
by which it agreed to comply with the plan provisions. See also 
B-177846, March 27, 1973, in which we held that the bidder’s failure 
to properly complete an affirmative action provision was cured by the 
submission of the bidder’s own affirmative action plan which met the 
requirements of the solicitation. 

We do not agree with your contention that Passalacqua was not 
required to commit itself to part II because it did not intend to use 
trades not covered by the Cleveland Plan on the project. We have held 
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that affirmative action requirements of a solicitation may not be re- 
garded as material if they relate to trades which clearly will not be 
used to perform the work called for by the invitation. B-177509, 
April 13, 1973. However, in this case HEW has informed us that both 
operating engineers and sheetmetal workers, two trades not covered by 
the Cleveland Plan, must be utilized to perform the contract. You have 
offered no rebuttal with respect to HEW’s position on this point. See 
B-176487, supra. You state, however, that these trades, although not 
covered by the plan at the time of bid submission, might become part of 
the plan and that the part I certification covers this contingency. 
Paragraph (f) of the certification states: 


(f) with regard to any trade under this prime contract now proposed (para- 

graph (b) of this certification) to be covered by the Cleveland Pian, and with 
regard to any trade not now proposed to be used on the project, if, in the future, 
work in such trade on this project is in fact being performed by a contractor or 
subcontractor who is not a participant, with a labor organization for which there 
are OFCC-approved minority utilization goals, in the Cleveland Plan or other 
affirmative action plan acceptable to the Director of the Office of Federal Con- 
tract Compliance, such contractor or subcontractor shall be deemed committed 
to an affirmative action plan meeting the criteria of Part II of these “Bid 
Conditions.” 
The above provision is applicable to trades which might no longer 
be covered by an approved affirmative action plan and to trades “not 
now proposed to be used on the project” which would not be covered 
by an approved plan. You claim that at the time of bid submission 
Passalacqua did not propose to use any trade not covered by the Cleve- 
land Plan. We think the record suggests otherwise. 

As indicated above, HEW states that the work called for by the 
solicitation clearly requires the use of two trades not covered by the 
Cleveland Plan, sheetmetal workers and operating engineers. In this 
regard, we note that the specifications contain a specific section dealing 
with sheetmetal work. We also note that Passalacqua, while signing 
the part I certifications, did not properly complete the certification 
to indicate what trades it did propose to use and which of those trades 
were and were not covered by the Cleveland Plan. Furthermore, the 
record shows that Passalacqua has claimed its failure to sign the 
part IT certification was due to advice received from the project archi- 
tect and not because of its intention not to use trades covered by the 
part IT certification. Finally, you admit, in your letter of October 4, 
1972, that “some work normally performed by trades that are not part 
of the Cleveland Plan is included in the job,” but state that these trades 
“might become part of the plan * * * or subcontractors might be able 
to work around” them. This, of course, does not mean that Passalacqua 
did not plan to use such trades. Under these circumstances, we do not 
believe that the Passalacqua bid can be read as a commitment to use 
only trades covered by the Cleveland Plan. 
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We also do not agree that because the equal opportunity clause of 
the solicitation obligated the bidder to comply with all orders and 
regulations of the Secretary of Labor that Passalacqua would be 
bound to the part II requirements by its bid signature. It is well 
established that a bidder is not bound to the goals, timetables and af- 
firmative action steps for trades not covered by a local plan unless 
there is a specific, independent commitment to such requirements. 50 
Comp. Gen. 844, supra; Northeast Construction Co. v. Romney, supra. 

Accordingly, we believe that HEW’s advice to the grantee that the 
Passalacqua bid should be rejected was not contrary to Federal com- 
petitive bidding principles. 


[ B-178114] 


Foreign Differentials and Overseas Allowances—Separate Mainte- 
nance Allowance—Divorced Employee Jointly Responsible for 


Children 


The separate maintenance allowance (SMA) authorized in 5 U.S.C. 5924 to be 
paid to an employee when he is assigned to a post in a foreign area that is danger- 
ous, unhealthful, or where living conditions are adverse in order to enable him 
to meet the additional expense of maintaining his wife and/or dependents else- 
where, may be paid to an employee whose minor children incident to a divorce 
decree have been placed jointly in his care and his former spouse since the chil- 
dren are his “dependents” within the meaning of the term as defined in section 
040m of the Standardized Regulations (Government Civilians, Foreign Areas). 
However, an employee must establish his child or children would have re- 
sided with him but for the circumstances warranting payment of SMA, and 
an affidavit to this effect from an employee’s former spouse is sufficient to 
establish entitlement to SMA. 


To the Secretary of State, May 25, 1973: 


Reference is made to a letter from Mr. James F. Campbell, As- 
sistant Administrator for Program and Management Services, Agency 
for International Development (AID), dated February 26, 19/3, re- 
questing a decision as to whether certain AID employees are entitled to 
a separate maintenance allowance (SMA), where pursuant to a divorce 
decree, joint custody of the minor children is vested in both parents. The 
factual circumstances of each of four AID employees who have re- 
quested SMA are summarized as follows: 

Mr. Fred C. Hagel was transferred to Vietnam from USAID/Mag- 
adiscio in December 1966 and began receiving SMA. His family moved 
from the United States to the Taipei, Taiwan safehaven in June 1967 
and the SMA was continued. During the summer of 1969 Mr. and 
Mrs. Hagel returned to the United States and entered into a separation 
agreement on August 26, 1969, which was followed by a divorce decree 
on October 22, 1970, awarding both parties joint custody and con- 
trol of their minor son. The SMA was terminated retroactively to the 
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date of the separation agreement ; however, the employee claims he was 
entitled to the allowance for his minor son until he departed Vietnam 
on a mid-tour transfer to Brazil on March 23, 1971. It is noted that the 
employee’s son did not join him at his new post. 

Mr. Alwin V. Miller received a final divorce decree on June 30, 
1969, which ordered that the minor children of the marriage were to re- 
main under custody of their parents. His minor son resided with him 
at his post in Monrovia after the divorce until he was transferred to 
Vietnam in December 1970. The child then joined his mother who has 
provided the employee with a signed affidavit that when allowed by the 
Government, the child has her permission to reside with his father 
again for an indefinite period of time. Mr. Miller claims he is entitled 
to SMA for his son for the period he has been stationed in Vietnam. 

Mr. A. Maurice Pare received a final divorce decree in December 1968 
which awarded the parents joint custody of their four minor children. 
The employee was transferred to Vietnam in June 1969. He claims he 
is entitled to SMA for his minor children residing with their mother, 
and has submitted an affidavit signed by her granting permission for 
the children to live with the employee for at least a 1 year period. 

Mr. William E. Wanamaker was transferred to Vietnam in August 
1967 and began receiving SMA. He arranged for his wife and 
family to move to the Manila safehaven in August 1968. The employee 
and his family returned to the United States on home leave in Novem- 
ber 1969 where the family remained when the employee returned to 
the post. Mr. Wanamaker and his wife entered into a property settle- 
ment agreement in September 1970 and SMA was terminated. Subse- 
quently, the employee received an interlocutory divorce decree in 
October 1970 which awarded the husband and wife joint custody of the 
minor children. Mr. Wanamaker claims he is entitled to SMA for his 
children during the period he has been in Vietnam, since his divorce 
decree. 

In recent years a new and innovative concept has emerged in award- 
ing custody of a child upon separation or divorce of the parents. The 
essence of the concept is joint legal custody of the child and joint reso- 
lution of all custodial issues. This concept, based as it is on the agree- 
ment of the parents, is entirely different from conventional exclusive 
and divided or partial custody. Under the joint custody arrangement, 
upon separation or divorce, the parents agree that neither of them 
shall have an exclusive right to custody and that the best interest of 
the child is paramount. They accept the responsibility to mutually 
agree on all facets of the child’s upbringing such as where the child is 
to live, with whom and for what duration. Should an impasse develop 
the parents agree to arbitrate the question. This flexible approach con- 
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cerning the difficult question of child custody has found acceptance 
in many courts which have increasingly begun to award joint custody. 
Kubie, Provisions for the Care of Children of Divorced Parents: A 
New Legal Instrument, 73 Yale L. J. 1197 (1964). 

Inasmuch as both divorced or separated parents remain in the same 
legal relationship to the child with respect to custody as before the 
divorce or separation, a question is raised as to whether entitlement of 
an employee-parent, with joint custody of a child, to allowances and 
other benefits under Government regulations would also remain un- 
changed. Specifically the problem presented by this case is whether 
the above-described USAID employees who are or were stationed in 
Vietnam, the only post where SMA is currently authorized, are en- 
titled to SMA. The USAID Mission to Vietnam has refused to pay 
separate maintenance allowances in joint custody cases pending au- 
thorization by USAID Washington. This authorization is being with- 
held until a decision can be secured from our Office. 

Separate maintenance allowances are authorized by 5 U.S. Code 
5924 which provides in pertinent part : 

§ 5924. Cost-of-living allowances 

The following cost-of-living allowances may be granted, when applicable, to an 
employee in a foreign area : 

* * a * * * * 

(3) A separate maintenance allowance to assist an employee who is compelled, 
because of dangerous, notably unhealthful, or excessively adverse living con- 
ditions at his post of assignment in a foreign area, or for the convenience of the 
Government, to meet the additional expense of maintaining, elsewhere than at the 
post, his wife or his dependents, or both. 

The implementing regulations for this statute are in subchapter 
260 of the Standardized Regulations (Government Civilians, Foreign 
Areas). Section 262.3 outlines the conditions not warranting a separate 
maintenance allowance which includes the situation where the child’s 
legal custody is vested wholly, or in part, in a person other than the 
employee. We do not think the terms of this provision cover joint 
custody inasmuch as joint custody is an undivided equal right to cus- 
tody in both parents which is the same right the parents enjoyed be- 
fore the divorce, as distinguished from a divided or a partial right to 
custody in a particular parent. See 92 A. L. R. 2d 695 (1963) and 98 
A. L. R. 2d 926 (1964). 

Section 261.1(b) of the regulations states that “dependents,” with 
certain exceptions not here applicable, for the purpose of the above- 
quoted statute are members of the family as set forth in section 040m 
of the Standardized Regulations, which section provides in pertinent 
part as follows: 


m. “Family” means one or more of the following relatives of an employee re- 
siding at his post, or who would normally reside with him at the post except for 
the existence of circumstances cited in section 262.1 warranting the grant of a 
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separate maintenance allowance, but who does not receive from the Government 
an allowance similar to that granted to the employee and who is not deemed to 
be a dependent or a member of the family of another employee for the purpose 
of determining the amount of a similar allowance: 


* * * * * € * 

(2) Children who are unmarried and under 21 years of age or, regardless of 
age, are incapable of self-support. The term shall include, in addition to natural 
offspring, step and adopted children and those under legal guardianship of the 
employee or the spouse when such children are expected to be under such legal 
guardianship at least until they reach 21 years of age and when dependent upon 
and normally residing with the guardian. 

The above definition is sufficiently broad to include children whose 
custody, incident to a divorce decree, has been placed jointly in the em- 
ployee and his former spouse. Therefore, provided that it could be 
reasonably established that such children would have resided with the 
employee at his post but for the circumstances warranting SMA, we 
would not be required to object to the payment of SMA to employees 
having joint custody of minor children. In our view an affidavit of the 
former spouse stating that the child would be residing with the em- 
ployee at post were it not for the Government prohibition would ordi- 
narily be sufficient to establish entitlement. 

The cases described herein may be handled accordingly. 


[ B-178240 J 


Storage—Household Effects—Nontemporary 


An employee who incident to reinstatement to a permant position at an isolated 
duty station in the continental United States within 1 year after separation by 
reduction-in-force action overseas places his household effects in nontemporary 
storage, although entitled to the benefits provided in 5 U.S.C. 5724a(c) as 
though he had been transferred in the interests of the Government without a 
break in service to the location of reemployment from the separation location, 
may not be reimbursed for the cost of the nontemporary storage occasioned by 
the isolated duty station assignment since this expense is specifically excluded by 
section 1.3a(7) of the Office of Management and Budget (OMB) Circular No. 
A-56, which implements 5 U.S.C. 5724a(c). However, pursuant to 5 U.S.C. 5724 
(a) (2), 60 days temporary storage, limited to the authorized weight prescribed 
by section 6, OMB Circular No. A—56, may be paid to the employee. 


To W. W. Bahle, Department of the Army, May 25, 1973: 

This refers to your letter of December 13, 1972, with enclosures, 
reference MRODC-F, forwarded here by the Per Diem, Travel and 
Transportation Allowance Committee on March 15, 1973, PDTATAC 
Control No. 73-9, requesting an advance decision as to the propriety to 
pay Mr. Guy Thornton $1,323 representing nontemporary storage of 
household goods and related costs while assigned to an isolated duty 
station under the circumstances related below. 

The papers accompanying the claim show that Mr. Thornton was 
separated by reduction-in-force (RIF) action from his position with 
the Naval Facilities Engineering Command, Bangkok, Thailand, on 
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November 21, 1969, and returned to his home of record which was 
Memphis, Tennessee. On October 10, 1970, Mr. Thornton was rein- 
stated with the Department of the Army as a Construction Represent- 
ative, U.S. Army Engineer District, Omaha, with his duty station at 
Langdon, North Dakota. He reported for duty on ar about October 12, 
1970. His family remained in Memphis, Tennessee, until March 1, 
1971, when they placed their household goods in nontemporary stor- 
age and joined Mr. Thornton in North Dakota. His household goods 
were in storage from April 29, 1971, to September 29, 1972. 

The file was reviewed by the DOD Per Diem, Travel and Trans- 
portation Allowance Committee and a copy of its report dated Sep- 
tember 21, 1972, was forwarded with your letter. After considering 
the applicable statute and regulations it was suggested that in view of 
the separation and placement within 1 year it was possible that the 
prohibition in the regulation on nontemporary storage of household 
goods may relate only to the period the individual was in a nonemploy- 
ment status by reason of the RIF. The travel statutes and the imple- 
menting regulations in Office of Management and Budget Circular 
No. A-56 have reference to travel and transportation expenses and 
other allowances to civilian employees of the United States upon trans- 
fer of official station. The term “employee” is defined in section 1.2b of 
Circular No. A—56 to mean a civilian officer or employee of a depart- 
ment as defined therein. During the period Mr. Thornton was in a non- 


employment status he could not be considered as an employee of the 
United States and accordingly the travel status would not be appli- 
cable to him. Hence we do not believe the regulation may be viewed as 
relating to the period Mr. Thornton was in a RIF status. 

Section 5724a(c) of Title 5 of the U.S. Code reads: 


Under such regulations as the President may prescribe, a former employee 
separated by reason of reduction in force or transfer of function who within 1 
year after the separation is recmployed by a nontemporary appointment at a 
different geographical location from that where the separation occurred may be 
allowed and paid the expenses authorized by sections 5724, 5725, 5726(b), and 
5727 of this title, and may receive the benefits authorized by subsections (a) and 
(b) of this section, in the same manner as though he had been transferred in 
the interest of the Government without a break in service to the location of 
reemployment from the location where separated. 


Section 1.3a(7) of Circular No. A-56 in implementation of 5 U.S.C. 
5724a(c) reads: 


A former employee separated by reason of reduction in force or transfer of 
function who, within one year of the date of separation, is reemployed by a de- 
partment for a nontemporary appointment effective on or after July 21, 1966, 
at a different permanent duty station from that where the separation occurred, 
may be allowed and paid the expenses and other allowances (excluding nontem- 
porary storage when assigned to an isolated permanent duty station within the 
continental United States) in the same manner as though he had been transferred 
in the interest of the government to the permanent duty station where reem- 
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ployed, from the permanent duty station where separated, without a break 
in service, and subject to the eligibility limitations as prescribed in these 
regulations. 


Paragraph C4101c of the Joint Travel Regulations (JTR), Volume 
2, concerning nontemporary storage of household goods of a former 


employee affected by a RIF and who is reemployed provides in part 
that: 






* * * In connection with reemployment after separation, nontemporary stor- 
age of household goods is not authorized when the employee is assigned to an 
isolated duty station within the continental United States. 

Section 5724a(c) of Title 5 of the U.S. Code only allows reimburse- 
ment of expenses that are authorized by specific sections of Title 5 of 
the U.S. Code to an employee who is separated by reason of a RIF and 
is reemployed by a nontemporary appointment within 1 year after the 
date of separation. One of the referenced sections, section 5726(b), 
pertains to storage but only covers storage of household goods when an 
employee is assigned to a permanent duty station outside the conti- 
nental United States. Since section 5726(c), the authority for non- 
temporary storage expenses of employees assigned to a permanent duty 
station at an isolated location in the continental United States, is not 
included as one of the sections to which section 5724a(c) applies, there 
is no basis under the law to reimburse employees in Mr. Thornton’s 
circumstances for nontemporary storage. 

Section 5724(a)(2) of Title 5 of the U.S. Code authorizes the ex- 
penses of transporting, packing, crating, temporarily storing, drayage, 
and unpacking household goods and personal effects not in excess of 
11,000 pounds of an employee who is transferred. Mr. Thornton under 
that provision of law would be entitled to 60 days temporary storage 
of his household goods not to exceed the authorized weight limitation 
as provided in section 6 of Office of Management and Budget Circular 
No. A-56, implementing section 5724(a)(2) of Title 5 of the U.S. 
Code. 

The voucher, with enclosures, is returned herewith for handling in 
accordance with the above. 


[ B-177896 J 





Sales—Bids—Discarding All Bids—Price Acceptability—Late Bid 
Price Comparison 


The discarding of all bids received under a sales invitation for the disposal of 
reels of used magnetic tape as being in the best interest of the Government be- 
cause the prices received were unreasonable by comparison with the higher 
priced late bid opened by mistake and returned, and because the estimated quan- 
tity used in the invitation was excessive, was justified under the terms of the 
invitation and 40 U.S.C. 484(e) (2). While it was improper to open the late bid, 
consideration of the price offered in evaluating timely bids was not, as the pur- 
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pose of regulations concerning late bids is to protect the bidder against public 
disclosure where the bid is not eligible for consideration, and there is no prohibi- 
tion against using, after bid opening, information received in a late bid for price 
comparison. Moreover, the reduction of reels offered for sale could result in a 
higher price per reel because of the smaller lot offered. 


To Merritt L. Murry, May 30, 1973: 

We refer to letter dated January 24, 1973, from your males, National 
Trend-In Corporation, and subsequent correspondence, protesting the 
rejection of all bids under sales invitation No. 3DPS-73-112, issued 
by Region 3, Property Management and Disposal Service, General 
Services Administration (GSA). The basic issue presented by the 
protest is whether the grounds for the discretionary action taken by 
the contracting officer constituted cogent or compelling reasons to 
support the rejection of all bids. 

The invitation was sent to 16 prospective buyers requesting quota- 
tions for the purchase of approximately 300,000 reels of used magnetic 
tape. The figure was the estimated quantity to become available during 
the 1973 calendar year from the National Aeronautics and Space 
Administration (NASA). Item No. 3 of the invitation states that 
“The Government in no way guarantees this estimate [300,000 reels] 
and payment must be made on actual reels of tape delivered.” The 
tape was offered on a sealed-bid, term-contract basis for the period 
January 1 through December 31, 1973. Quotations were required on 
a per-reel basis. The time and date of the bid opening was January 4, 
1973, at 11 a.m. local time. 

At the time specified, the two bids received were opened and re- 
corded. National Trend-In Corporation’s bid of $0.057 per reel was 
the high bid followed by that of Robert Work at $0.00757. During 
the afternoon of January 5, 1973, a late bid was received from DAK 
Enterprises of North Hollywood, California, in the amount of $0.165 
per reel. The bid envelope was opened by mistake and was returned 
to DAK, stamped as having been received too late for consideration. 

After considering the bids, the contracting officer determined that 
all bids should be rejected in the best interest of the Government. 
She stated that her decision was based upon 5 months of research of the 
surplus tape market. She discovered that the experience in other GSA 
regions had been that used magnetic tape should bring anywhere from 
32 to 90 cents per reel. 

On January 17, 1973, prior to the rejection of all bids, officials of 
GSA Region 3 met with officers of National Trend-In Corporation 
and its attorney at its request. GSA explained that the prices received 
were considered unreasonable and admitted that the late bid received 
from DAK had been opened through administrative error. It was 
further explained that the estimated quantity of 300,000 reels used in 
the invitation was excessive and that the then current estimate was 
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approximately 30,000 reels. At the conclusion of the meeting, National 

Trend-In and its attorney were advised that letters rejecting all bids 
would be mailed to the two responsive bidders and that, in view of 
the smaller quantities of tape than originally estimated, GSA did not 
anticipate selling the tape on a term-contract basis. The letter for- 
mally notifying National Trend-In of the rejection was received by 
National Trend-In on January 22, 1973. National Trend-In Corpo- 
ration’s letter dated January 24, 1973, formally protesting the rejec- 
tion of its bid was received by our Office on January 29, 1973. 

National Trend-In, in its letter of January 24, 1973, contends that 
the late bid by DAK was clearly invalid and should never have been 
opened and it concludes that : 

* * * GSA’s decision resulted from the improper opening of DAK’s invalid, 
late bid. GSA cannot cancel and reissue the same IFB once the bids were 
publicly opened and allow other bidders to have an improper advantage. So, 
rejecting all bids and reverting to the miscellaneous bid basis, GSA is attempting 
to do indirectly what it is forbidden to do directly ; sell these tapes to one other 
than the highest responsive bidder. Such action is “detrimental to the Govern- 
ment’s interest in maintaining the integrity of the competitive bidding system.” 

While it was clearly improper for the contracting officer to open 
the late bid, we cannot agree with your contention that the contracting 
officer acted improperly when she gave consideration to this late bid 
for the purpose of determining whether National Trend-In’s timely 
bid represented a fair return to the Government. 

We believe that the primary purpose of the regulations concerning 
late bids is to protect the bidder against public disclosure of the 
information contained therein where the bid is not eligible for con- 
sideration for award. B-173175, September 13, 1971. Furthermore, 
there is no prohibition against the use, after bid opening, of infor- 
mation received in a late bid for the purposes of price comparison. 
Although we believe that the fair market value of an item is best 
established through competition and not by the use of information of 
a speculative nature, we cannot conclude that such information should 
not be considered by the contracting officer in comparing prices. 
B-173175, August 11, 1971. 

Paragraph 1 of the Special Conditions of the invitation provided in 
part that: 

* * * The Government reserves the right to reject any and all bids or to waive 
any informality in bids received, as the interests of the Government may re- 
quire. * * *, 

Also, 40 U.S. Code 484(e) (2) provides, with reference to the sale of 
surplus property, that the advertisement for bids shall be made on 
such terms and conditions as shall permit that full and free competi- 
tion which is consistent with the value and nature of the property 
involved and that: 
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(C) award shall be made with reasonable promptness by notice to the responsi- 
ble bidder whose bid, conforming to the invitation for bids, will be most ad- 
vantageous to the Government, price and other factors considered: Provided, 
That all bids may be rejected when it is in the public interest to do so. 


While the offer submitted by National Trend-In seemed to be in 
line with prices received on sales of similar property in GSA Region 3, 
it was substantially lower than prices received in other areas. National 
Trend-In contends, however, that GSA should not have considered 
prices received by its other regions in its decision to reject all bids. 

We agree with GSA’s General Counsel’s statement, in his letter of 
March 9, 1973, that “We do not believe that the prior sales action in 
Region 3 created a vested right in National Trend-In to continue 
receiving awards * * *.” It has long been recognized that, in connec- 
tion with the awarding of public contracts, no bidder acquires an ab- 
solute right to an award of public business. 26 Comp. Gen. 49 (1946). 
We do not believe that a valid determination of what is in the Gov- 
ernment’s best interest can be made by considering only the prior sales 
history in a limited geographic area. This is especially true since the 
substantially higher late bid was submitted by a firm outside Region 3. 
Consequently, we are of the opinion that the contracting officer was 
acting properly when she considered prices received outside the area 
in reaching her conclusion that the offers received were unreasonable. 

Concerning the revised estimate of the number of tapes from 
300,000 to 30,000, you state in your letter of April 23, 1973, that “By 
offering the same unit price for 30,000 reels as for 300,000 reels, 
Trend-In still remains the high responsive bidder and injures no other- 
wise responsive bidder.” While that may be true, it does not preclude 
the possibility that a higher price per reel may be received where a 
smaller lot is offered for sale. Prior history supports such a possibility 
and National Trend-In acknowledges this in footnote (2) of its letter 
dated March 28, 1973. It may be that a readvertisement will not result 
in an increased price, but on the present record it seems clear that the 
contracting officer’s action was fully justified and was taken in good 
faith and that it could not reasonably be considered arbitrary or 
capricious. B-159925, October 24, 1966. 

For the reasons stated, we find no legal basis for objecting to the 
rejection of all bids and the protest is therefore denied. 


[ B-175633 J 


Bids—Omissions—Prices in Bid—Material Deviation 


A bid on radio sets and receiver-transmitters that failed to insert a price or 
evidence “no charge” for first article testing and test reports, where the bidder 
did not have previous experience and the lack of space for the insert is not 
excusable, properly was rejected since the omission may not be waived as a 
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minor deviation, or corrected as a clerical error. The fact that the omitted price 
was intended to be $2,000 on a $14,000,000 contract, and that the relative standing 
of bidders would not be affected by waiver or correction of the omission is not 
for consideration since paragraph 2-405 of the Armed Services Procurement 
Regulation does not define waivable or correctible deficiencies only in terms of 
price impact and relative standing but requires that the deficiency have no or 
merely a negligible effect on quality, quantity, or delivery, and the first article 
testing was a critical necessity. Furthermore, the omission may not be corrected 
as a bid mistake as the bid does not establish what the corrected amount 
should be. 


Contracts—Awards—Small Business Concerns—“Independently 


Owned and Operated” Test 


The low bidder on the non-set-aside portion of a procurement for radio sets and 
receiver-transmitters, with 50 percent set aside for labor surplus area concerns, 
whose bid was signed by the same official as the bid submitted by the third low 
bidder who was negotiating to sell the low bidder the performance activity may 
not be given priority on the set-aside portion of the procurement since on the 
date of bid opening the low bidder was not a “going concern” as it had no place 
of business of its own, and although meeting the size limitation for a small 
business concern, it did not meet the “independently owned and operated” test 
required for a small business by Section 3 of the Small Business Act. Both firms 
having the same officials are affiliated through common management within the 
meaning of Section 121.3-2(a) of the SBA Size Standards Regulations, and the 
low bidder on the non-set-aside does not qualify for set-aside priority on the 
basis of a subsequent novation agreement. 


Bidders—Qualifications—Manufacturer or Dealer—Determina- 
tion 


Whether the low bidder on the non-set-aside portion of a procurement with a 50 
percent set aside for award to labor surplus area concerns who on the date of 
bid opening is negotiating to acquire the performance activity from a large busi- 
hess concern is eligible as a manufacturer or regular dealer (‘going concern’’) 
for purposes of award under the Walsh-Healey Contracts Act (41 U.S.C. 35-45) is 
for determination initially by the contracting officer subject to review by the 
Department of Labor (ASPR 12-601, et seq.). To qualify as a manufacturer a 
firm newly entering into manufacturing activity must show before award that 
it has made all necessary prior arrangements for space, equipment, and per- 
sonnel, and if qualifying commitments are made prior to award for entering 
into the manufacturing business, a new firm is not barred from receiving an 
award because it has not yet done any manufacturing. 


Bids—Options—Price Higher Than Basic Bid 


A bid that contains higher prices for the option than those offered on basic 
quantities does not disqualify the bidder where the invitation for bids (IFB) 
provision states that “Evaluation of bids or offers for award will be made on the 
basis of the quantities to be awarded exclusive of option quantities,” and in the 
absence of a provision calling for evaluation of option prices, the evaluation of 
option prices would not be proper in determining the low bid, Where the IFB 
contains no prohibitions against quoting a higher price for option quantities, 
pursuant to paragraph 7—104.47(b) of the Armed Services Procurement Regula- 
tion, the option price may reflect recurring costs and a reasonable profit neces- 
sary to furnish additional option quantities, and it is the responsibility of the 
contracting officer to monitor the contract awarded to assure compliance with 
the price escalation clause. 


Contracts—Awards—Small Business Concerns—Size—Basis for 
Determination 


The determination by the SBA Size Appeals Board that two of the firms bidding 
on a procurement containing a 50 percent set aside for award to labor surplus 
area concerns were affiliated through common management and the low bidder on 
the non-set-aside, one of the two firms, could not be classified as a small business 
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concern as of the date of bid opening for the purposes of the set-aside priority 
is a “conclusive” determination that will not be reviewed by the United States 
General Accounting Office (GAO) since no evidence or argument was presented 
that was not considered by the Board. Furthermore, a protest to the Board 
without a prior decision thereon by the cognizant SBA regional office is permitted 
pursuant to 18 CFR 121.3-6(b) (1) (ii); allegations that protest procedures 
were not followed should have been presented to the Board; and the delayed 
protest filed with GAO is untimely under 4 CFR 20.2(a) and will not be 
considered. 


Contracts—Awards—Small Business Concerns—Set-Asides— 
Eligibility , 

The fact that the sale by a large business concern to a small business firm of the 
activity needed to manufacture radio sets and receiver-transmitters solicited 
under an invitation for bids with 50 percent set aside for award to labor surplus 
area concerns is not consummated before bid opening and, therefore, both firms 
submitted bids on the non-set-aside portion of the procurement which were signed 
by the same officer does not require rejection of the bids since the multiple bid- 
ding is not prejudicial to other bidders; the possibility that the common manu- 
facturing facilities might preclude one of the firms from performing is not 
disqualifying; and a preaward survey will protect the Government’s interest. 
However, because of the affiliation of the two firms, the small business concern, the 
low bidder on the non-set-aside, does not qualify for participation in the set-aside 
as a small business labor surplus concern, notwithstanding its good-faith self- 
certification, nor does it qualify on the basis of acquiring the involved facilities 
in a post-bid-opening sale. 

Contracts—Awards—Small Business Concerns—Subcontracting 
Limitation 

The participation by a large foreign business concern in the performance of the 
proposed contract award to a self-certified small business concern, either by way 
of joint venture or subcontract, does not change the “small business” status of 
the bidder where the cognizant SBA regional office found no evidence of improper 
affiliation through common ownership, personnel, management, or contractual 
relationship as precluded by SBA 121-Small Business Size Standards; where the 
small business concern in subcontracting a major portion of the work to be per- 
formed to large business meets the requirement to make a significant contribu- 
tion to the manufacturer or production of the contract end item; where the Buy 
American Act restrictions are satisfied by the bidder’s certification that the end 
product to be supplied will be a domestic source end product; and where com- 
pliance with the act, as well as military specifications, is one of contract admin- 
istration and properly the responsibility of the contracting agency. 


To the Secretary of the Army, May 31, 1973: 


We refer to letter AMCGC-P dated March 16, 1973, and prior cor- 
respondence, from The Deputy General Counsel, Headquarters United 
States Army Materiel Command, reporting on protests of Transvac, 
TInc., Cincinnati Electronics Corporation, Sentinel Electronics, Inc., 
and Bristol Electronics, Inc., under invitation for bids (IFB) No. 
DAAB05-72-B-0012. 

The IFB covered the procurement of a quantity of radio sets and 
receiver-transmitters on a 3-year multiyear basis with 50 percent set 
aside for award to labor surplus area concerns. On the non-set-aside 
portion of the IFB, the four lowest bidders in ascending order were 
as follows: Transvac (small business but not a labor surplus area con- 
cern), Cincinnati (small business and a labor surplus area concern), 
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Sentinel (small business and a labor surplus area concern), and the 
Aveo Corporation (Avco) (large business and a labor surplus area 
concern). Bristol submitted the sixth low bid on the non-set-aside 
portion of the IFB. In accordance with the IFB provision setting 
forth the standard notice of labor surplus area set-aside prescribed by 
paragraph 1-804.2(b) of the Armed Services Procurement Regula- 
tion (ASPR), Cincinnati as a certified-eligible concern is entitled to 
priority negotiation me under the set-aside portion of the 
IFB. However, the cting officer rejected the bids of Transvac 
and Cincinnati as nonresponsive. Pending a favorable responsibility 
determination, the contracting officer proposes to award the non-set- 
aside portion to Sentinel and extend to Sentinel, a certified-eligible 
concern and low responsive bidder on the non-set-aside portion, first 
priority for negotiation of the set-aside portion. 

For the reasons set forth in detail below, we concur with the con- 
tracting officer’s rejection of the Transvac bid as nonresponsive, but 
do not agree that the Cincinnati bid is nonresponsive. However, we 
do not believe that Cincinnati should be afforded an opportunity to 
participate in the set-aside negotiations as a small business concern. 
Moreover, we find no merit to the Bristol protest against any award 
to Sentinel. 


TRANSVAC BID 


The rejection of the bid as nonresponsive concerned that firm’s fail- 
ure to quote a price for first article testing and test report or to indi- 
cate that there would be no charge for item 0008 of IFB amendment 
No. 0009. According to the contracting officer, first article testing may 
not be waived in the case of Transvac which has no previous experience 
in producing the required equipment. Amendment 0009 significantly 
increased the first-year quantity of the sets, provided a revised delivery 
schedule reflecting the increased quantity, and provided for a super- 
seding of the previous eight IFB amendments by incorporating all 
prior changes. The amendment reads in pertinent part as follows: 


* * * BIDDERS MUST INSERT BID PRICES IN THIS AMENDMENT 
NO 0009 * * * 


* * * * * * * 


For the purpose of evaluating bids, Item Nos. 0001, 0002, 0005 thru 0014 
[including item No. 0008], 0017 and 0018 will be considered as a single group 
and awarded as a unit; however, the Government reserves the right to waive the 
requirement for First Article Test and Report, Item 0008 for any particular 
bidder/offeror. 


& * * * z « * 


Enter prices where space is provided above in the Unit Price or Amount 
Column for all items. If an item is offered at no charge, enter N/C. DO NOT 
LEAVE BLANK. Failure to follow this ‘instruction will render the offer non- 
responsive. 
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The first page of the bid submitted by Transvac obligates it to fur- 
nish “* * * any or all items upon which prices are offered, at the price 
set opposite each item * * *.” 

Counsel for Transvac argues that a price for item 0008 in amend- 
ment 0009 was not inserted because no space was provided. Citing the 
above-quoted language of the amendment requiring the entry of prices 
or a no-charge notation where space is provided, counsel points out that 
no space was provided in the “Unit Price” and “Amount” columns of 
item 0008. In further support of his argument, counsel notes that 
Transvac quoted a price of $2,000 for the identical first article test- 
ing and test report requirement where such space was provided in the 
original IFB and amendment 0003 under a different item number. It 
is asserted that this established beyond a reasonable doubt an inten- 
tion to bid on the first article requirement. 

It is clear that all items were to be priced by bidders where a space, 
more specifically, “$——” is provided. In the case of item 0008, such 
space was not provided. But, we have held that such circumstances 
will not excuse a bidder from omitting essential information in a bid 
where IFB language similar to that quoted above is present. See 
B-144112, January 13, 1961, wherein we stated : 

We cannot agree with the contention that Molded should be excused for its 
failure to specify brand name or equal because the Government failed to include 
blank spaces after the item descriptions in the form prescribed by ASPR 1-1206 
(c) (2) (i). It is noted that adequate space was available after the item descrip- 
tions to permit compliance with the requirements of the “brand name or equal” 
clause. This is borne out by the fact that two of the bidders (Bendix and General 
Instrument Corporation) found ample room to indicate their intentions in that 
regard. The requirements of the “brand name or equal” clause are clear and 
unambiguous. The clause specifically warned bidders in bold type that bids would 
be rejected for failure to comply with its requirements. Consequently, we be- 
lieve that Molded’s failure to comply with the invitation requirements was pri- 
marily due to its own negligence rather than the Government’s failure to include 
blank spaces after the item descriptions in the specific form prescribed by the 


Armed Services Procurement Regulation. For the same reason we cannot con- 
clude that the invitation was defective because of ambiguity. 


All of the bidders, but Transvac, inserted prices for item 0008. Fur- 
thermore, we note that adequate space adjacent to the item in question 
was available for the insertion of a price or no charge notation. And, 
it is pertinent to note that 4 “Xs” were used throughout the bidding 
schedule to indicate that no insertions were required of bidders. This 
blocking symbol of 4 “Xs” is not present in item 0008. These facts, 
plus the cautionary language of the IFB quoted above, in our view, 
lead us to the conclusion that Transvac failed to comply with the pric- 
ing terms of the IFB, as amended, and it may not be said that it 
(Transvac) was justified or was misled into failing to insert a price 
for item 0008. The fact that Transvac did insert a price for an identi- 
cal first article requirement in the basic IFB and amendment 0003 is 
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irrelevant since the only first article requirement in the IFB now is 
included in amendment 0009. 

In the alternative, counsel for Transvac argues that, even if we 
should conclude that a price was required to be inserted in amendment 
0009, the failure to do so was a minor informality or irregularity under 
ASPR 2-405 or an obvious clerical error under ASPR 2-406.2 and 
2-406.3 which can be waived or corrected. Counsel points out that 
Transvac is obligated by the terms of its bid to perform the first ar- 
ticle requirement even though no price was inserted in item 0008. As to 
this latter point, counsel also refers to a post-bid opening telegram to 
the contracting officer which verified and confirmed the first article ob- 
ligation; stated an intention to charge $2,000 therefor; and suggested 
that the probable legal effect of the noninclusion of a price for item 
0008 bound it to perform such work at no cost to the Government. 

ASPR 2-405 permits a contracting officer to waive or permit a bid- 
der to correct bid deficiencies resulting from a minor informality or 
irregularity where the relative standing of bidders would not be af- 
fected. In part, a minor informality or irregularity is defined as one 
which is merely a matter of form or some immaterial variation from 
the exact requirements of an IF B, having no effect or merely a trivial 
or negligible effect on price and no effect on quality, quantity or deliv- 
ery of supplies being procured. Counsel contends that the omission of 
a $2,000 item on a $14,000,000 contract would patently have merely a 
trivial or negligible effect on price. Also, he notes that the relative 
standing of bidders would not be affected by correction or waiver of 
the price omission since the Transvac bid is more than $1,000,000 lower 
than that of the second low bidder taking into account both the non- 
set-aside and set-aside portions of the IFB. 

However, the foregoing ignores the fact that ASPR 2-405 does not 
define waivable or correctible deficiencies only in terms of their impact 
on price and relative standing. Rather, that section further requires 
that the deficiency have no or merely a negligible effect on quality, 
quantity or delivery. There is nothing of record which contradicts the 
critical necessity for the first article testing requirement in the case of 
Transvac. We believe, therefore, that the failure to submit a price for 
first article testing is neither a waivable nor correctible deficiency. 

Counsel further contends that Transvac is required to perform first 
article testing and furnish a test report under the terms of its bid. In 
support of this contention, counsel refers to its insertion of bid 
prices for items 0001 and 0002 of amendment 0009. Those items 
call for radio sets and receiver-transmitters to be furnished by Trans- 
vac in accordance with “Specification MIL—R-55499A (EL) with 
Amendment No. 1.” Counsel points out that the specification imposes 
an obligation on Transvac to perform first article testing and submit 
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a, test report irrespective of item 0008. Counsel then refers to the post- 
bid-opening telegram as reinforcement for this obligation. Counsel 
further supports his position by bringing our attention to a prior con- 
tract awarded requiring the furnishing of similar equipment where 
no separate line item was set forth in the IF B for first article testing. 

The telegram submitted by Transvac after bid opening is extraneous 
to the bid and may not be considered in determining the responsiveness 
of the bid. See 51 Comp. Gen. 352, 355 (1971). However, counsel for 
Sentinel correctly states that the cited military specification, by its 
terms, requires the furnishing of preproduction samples (first articles) 
for approval if required in the IFB and contract. It is noted that 
item 0008 prescribes the first article requirement to be in accordance 
with a supplemental technical instruction in the IFB. That instruc- 
tion incorporates by reference the first article quality assurance pro- 
visions of the specification, the pertinent ASPR first article testing 
clause, and the paragraph in the specifications calling for first article 
performance if required in the IFB and contract. Counsel for Sen- 
tinel states that the specification provisions were not viable with re- 
spect to the first article requirement without the submission of a price 
for item 0008. 

To sustain the argument of Transvac’s counsel, we must be able to 
conclude that the bid of Transvac unambiguously imposed an obliga- 
tion to comply with the first article requirement. We cannot so con- 
clude. At the best, the bid is ambiguous. The IF'B, as amended, 
specifically called for performance in accordance with the military 
specification prescribing first article requirements. But, on the other 
hand, item 0008 clearly called for a price to provide first article testing 
and a test report. And, as quoted above, a bidder is only obligated to 
furnish items upon which prices were offered at the price set opposite 
each item. Thus the acceptability of a bid must be based on the bid 
documents themselves and not on what a prior solicitation may or may 
not have required. 

Counsel for Transvac’s argument concerning the “obvious clerical 
error” nature of the omission likewise must fail. We have already con- 
cluded that the Transvac bid was nonresponsive. It is well settled 
that a nonresponsive or otherwise defective bid cannot be made respon- 
sive through the “mistake” procedure. See 51 Comp. Gen. 255, 261 
(1971). An allegation of error and correction of a price omission in a 
bid is proper for consideration only where a bid is responsive and 
otherwise proper for acceptance. See 52 Comp. Gen. 604 (1973). In 
that case, however, we restated a very limited exception to this rule. 
Even though a bidder fails to submit a price for an item in bid, that 
omission can be corrected if the bid, as submitted, indicates not only 
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the probability of error but also the exact nature of the error and the 
amount intended. To ascertain the existence of an error and the bid 
intended, we have looked to the consistency of a bidding pattern in 
particular cases. In this regard, counsel for Transvac draws attention 
to our decision B-173129, December 6, 1971 (published at 51 Comp. 
Gen. 352 supra), and a decision cited with approval therein, B-157429, 
August 19, 1965. 

However, we cannot find that a legally enforceable obligation is 
imposed upon Transvac by its bid to furnish the first article testing. 
Clearly, there is nothing in the bid to establish, as was the case in the 
above-cited decisions, what amount Transvac would have utilized to 
correct the alleged obvious clerical error. Its prior pricings of $2,000 
for the first article related to superseded bid schedules of the IFB. 
And there is nothing in the bid as reflected on the schedule in amend- 
ment 0009 which would afford a reasonable basis to say that the $2,000 
superseded pricing or for that matter any specific amount for the re- 
quirement was carried forward into any other parts of the bid where 
prices were to be inserted. Moreover, an examination of the entire bid 
does not allow any interpretation with respect to the existence of a 
consistent bidding pattern which might serve to cure the deficiency 
in Transvac’s bid. 

For these reasons, we conclude that the contracting officer properly 
rejected the Transvac bid as nonresponsive for failure to quote a price 
or insert a no-cost notation adjacent to item 0008 of amendment 0009. 
See B-176071, December 27, 1972; and B—176254, September 1, 1972. 


CINCINNATI BID 


This bidder is now the apparent low bidder on the non-set-aside 
portion of the IF B. Its bid, signed by A. J. Murray, Secretary, totaled 
$7,247,109.92 for the non-set-aside portion of the IFB. The $7,837,- 
487.60 non-set-aside bid, now third low, submitted by Avco was signed 
by A. J. Murray as Director of Business Development-Planning and 
Services. Both bids listed as the office address and place of manufac- 
ture, the offices and manufacturing facilities of Avco located in Cin- 
cinnati, Ohio. At this point, certain background information should 
be related. It is reported that Cincinnati was incorporated on Septem- 
ber 13, 1972, about 5 weeks before bid opening, as an electronics firm 
which would utilize the resources of Avco (Evendale Operation). At 
the time of incorporation, Avco’s Evendale Operation had over 100 
Government contracts amounting to more than $30,000,000. In a letter 
to the contracting officer dated 9 days after bid opening, the individual 
who signed both bids explained the reason for the submission of the 
two bids: 
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Several key Avco Electronics Division executives have made a proposal to 
purchase the Evendale Operation from Aveo Corporation, and discussions to this 
end are presently under way. 

The offer to purchase the Evendale Operation was made on 23 August 1972 and 
Mr. James R. Kerr, President of Avco, agreed in principle on 18 September 1972 
to accept the offer. Mr. Kerr’s acceptance was subject to the new organization 
providing assurance that adequate financing to complete the proposed purchase 
had been arranged and that novation arrangements could be worked out with 
the customers. 

The financing necessary to consummate the purchase has been completed, and 
the matter of novation of outstanding contracts is now being worked on with the 
cognizant Government personnel. 

Both Aveo and Cincinnati Electronics are targeting to complete the transaction 
on 30 November 1972, which is the end of the Avco fiscal year. 

During this interim period there are five (5) Aveo Evendale Operation em- 
ployees who are also officers and/or shareholders in Cincinnati Electronics 
Corporation. * * * 

* * cd * * * * 


Aveo Electronics has bid on a prior procurement of the AN/PRC-77 and has 
indicated its interest in the current procurement by letters to your agency on 
10 July and 15 August 1972. The position of Avco Electronics is one of “business 
as usual” during the time required to complete the sales transaction. In the event 
that the sale is not consummated, Avco will continue to operate the Evendale 
Operation and does not want to lose any new business opportunities while the 
sale/purchase arrangements are being completed. Therefore, Avco submitted a 
bid on the AN/PRC-77 on 18 October 1972. 

On the other hand, if the sale is consummated, Avco will have no interest in 
obtaining the AN/PRC-77 award, but Cincinnati Electronics, the successor com- 
pany, is very desirous of obtaining the award and will then possess all of the 
assets formerly owned by Avco that will be required to perform the contract. 
Therefore, in order to use the competitive advantage which Cincinnati Elec- 
tronics has, a separate bid was submitted by Cincinnati Electronics on the AN/ 
PRC-77. The lower price offered by Cincinnati Electronics was principally due 
to the elemination of Corporate Assessments and the fact that a lower profit 
margin is made possible by an improved cash flow position resulting from the 
improved progress payment position as a small business. 


A letter of understanding of September 18, 1972, from Avco to Cin- 


cinnati, stated in part: 

Of course, you will understand that neither your group nor Aveo will be 
legally bound until a definitive agreement shall have been negotiated, approved 
by Avco’s Board of Directors and your group and executed by both parties. 
Before commencing to negotiate and prepare such a definitive agreement, 
however, we would like to be assured that your group has arranged in principle 
for adequate financing to complete the proposed purchase and to carry on the 
business and that appropriate novation arrangements satisfactory to Aveo can be 
worked out with the principal customers of the Evendale operation. Please let 
us know when you have arranged for adequate financing and we would then 
be able to support your efforts to work out satisfactory novation arrangements 
with Evendale’s customers. 


Prior to the submission of the Cincinnati bid, that firm requested 
and received from the Chicago Regional Office of the Small Business 
Administration (SBA) a determination that it qualified as a small 
business concern. The SBA office made that determination based on a 
full disclosure by Cincinnati of the contemplated purchase of the 
Evendale Operation from Avco. Sentinel protested Cincinnati’s eli- 
gibility as a small business 5 days after bid opening. The Size Appeals 
Board on November 29, 1972, reversed the decision of the regional 
office and determined that Cinciinati was not an eligible small busi- 
ness concern for the purposes of the instant procurement. One month 
later, the Board issued its findings and decision, in pertinent part, as 
follows: 
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Negotiations between the officials of Cincinnati Electronics Corporation and 
AVCO Corporation have been in progress for a considerable period of time. There 
is of record a copy of a resolution of the Board of Directors of AVCO Corpora- 
tion dated November 6, 1972 lover 3 weeks after bid opening], acknowledging 
that an agreement in principle had been reached by the partners, and providing 
further that: 


“Resolved that the officers of this Corporation be and they hereby are author- 
ized to negotiate a formal agreement with Mr. Mealey (President and majority 
stockholder of Cincinnati Electronics Corporation) and his associates provid- 
ing for the sale to them (or a satisfactory corporate designee) of the business 
and assets of the Evendale Operation on the general basis outlined in the fore- 
going correspondence, it being understood that neither party will be legally 
bound until the specific terms of such agreement have first been approved by 
this Corporation’s Board of Directors or Executive Committee and the agree- 
ment has been executed by both parties.” [Italic supplied. ] 


The formal agreement of purchase and sale covering the assets of the Evendale 
Operation was said by Counsel for purchaser on November 16, 1972, to be in the 
final stages of negotiation and both parties anticipated signing the agreement on 
November 30, 1972. 


+ * a * s * * 


Inasmuch as the purchase-sale agreement has not been formalized, and since 
it is the intent of the parties that neither party shall be legally bound until this 
act occurs, the Evendale Operation of the AVCO Electronics Division remains a 
part of the AVCO Corporation and was so on October 18, 1972, the date of bid 
opening. 


On that date, Cincinnati Electronics Corporation was merely a shell corporation 
with three to five employees and no facilities or equipment to perform a Gov- 
ernment contract. Its officials were at the time officers and employees of AVCO 
Corporation and actively engaged in pursuing the business interests of their 
employer. 


Cincinnati Electronics Corporation has no place of business except within the 


AVCO organization. All attempts to reach its principals other than through 
AVCO were unsuccessful. 


Under these circumstances, the Board must conclude that although Cincinnati 
Electronics Corporation was itself within the size limitation for small business 
concerns on the date of bid opening, it did not meet the “independently owned 
and operated” test required for a small business by Section 3 of the Small Busi- 
ness Act. 


Since the officials of Cincinnati Electronics Corporation and the officials of the 
Electronics Division of the AVCO Corporation are the same, the Board finds 
that the Cincinnati Electronics Corporation is affiliated with the AVCO Corpora- 
tion through common management within the meaning of Section 121.3-2(a) of 
the SBA Size Standards Regulations previously quoted. 


It is a well settled rule of Government contract law that a bidder on a set- 
aside procurement must be a small business both on the date of the bid opening 
and the date of award. (See 40 Comp. Gen. 550 and B—161216, May 22, 1967.) 

On the record before the Board, no clear line of fracture had been effected 
between the Electronics Division of the AVCO Corporation and the prospective 
purchaser by the date of bid opening. One was merely the alter ego of the other. 

To accord a bidder small business size status under these circumstances would 
be to sanction form over substance and permit an ineligible bidder to avail itself 
of small business preferential treatment with the intent of taking affirmative 
steps to remove its disability prior to award. This would not be within the spirit 
and intent of the Small Business Act, and would be manifestly unfair to other 
qualified small business concerns. 

For the foregoing reasons, the SBA Size Appeals Board finds that the Cin- 
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cinnati Electronics Corporation was not a small business concern for the pur- 
pose of receiving priority in negotiation for the set-aside portion of the contract 
either on the date of bid opening or at the present time. 


On February 27, 1973, the Board denied on procedural grounds the 
Cincinnati request for reconsideration. On March .9, 1973, the assets 
of the Evendale Operation were purchased by Cincinnati, the appro- 
priate novation agreement was executed and the Cincinnati officials 
severed all ties with Avco. Despite this fact, and a recertification of 
Cincinnati as a small business for future procurements by the regional 
office, the Size Appeals Board refused to grant a Cincinnati request 
for recertification for purposes of the instant procurement. 

Returning to the events which transpired after bid opening, on 
November 17, 1972, the contracting officer advised Cincinnati that: 

1. Your company is not considered to be a “going concern” as you are not in 
a position to commence operations unless and until a sale of “all the assets 
owned by AVCO that will be required to perform the contract” are actually 
transferred to Cincinnati prior to award. 

2. The management of the Evendale Operation has submitted two bids in re- 
sponse to solicitation DAABO5—72-B-0012. Since the timing of the sale of the 
Evendale Operation is a matter solely within the control of AVCO’s man- 
agement, you are in a position to alter Cincinnati’s position in relation to the 
other bidders. Since Cincinnati’s eligibility for award can be controlled by 
AVCO’s management, the Contracting Officer has no alternative but to consider 
your bid non-responsive. 

Whether a bidder is eligible as a manufacturer or regular dealer 
(“going concern”) for purposes of award under the Walsh-Healey 
Public Contracts Act (41 U.S. Code 35-45) is for determination ini- 
tially by the contracting officer subject to review by the Department of 
Labor. See ASPR 12-601, et seg. To date, the contracting officer has 
made no determination as to Cincinnati’s eligibility or ineligibility 
under ASPR 12-604. We expect that determination will be made as to 
the current status of Cincinnati at the contemplated date of award. 
In this regard, insofar as Cincinnati is concerned, a firm, to qualify 
as a manufacturer, must be able to show before the award, inter alia, 
that if it is newly entering into such manufacturing activity, it has 
made all necessary prior arrangements for space, equipment, and 
personnel to perform the contract. See ASPR 12-603.1 which provides 
that “A new firm which, prior to the award of the contract, has made 
such definite commitments in order to enter a manufacturing business 
which will later qualify it, shall not be barred from receiving the 
award because it has not yet done any manufacturing.” 

Before discussing the contracting officer’s second basis for disquali- 
fying Cincinnati from consideration for award, one preliminary mat- 
ter should be mentioned. Counsel for Sentinel points out that the Cin- 
cinnati bid should be rejected as nonrespcnsive since it bid higher 
prices for the option, as opposed to the basic, quantities. Counsel argues 
that the IFB provisions clearly indicate an intent that option quan- 
tities will be considered in determining the price most advantageous 
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to the Government. In answer to this, we note that special provision 
J.1 specifically states that “Evaluation of bids or offers for award will 
be made on the basis of the quantities to be awarded exclusive of the 
option quantities.” In the absence of a provision calling for such eval- 
uation, it is not proper to evaluate option prices in determining the 
low bid. See 52 Comp. Gen. 614 (1973), and cases cited therein. Fur- 
thermore, the IFB, as amended, contains no prohibitions against the 
quoting of a higher price for option quantities. See 51 Comp. Gen. 
528 (1972). 

Counsel for Sentinel also alleges that the higher option prices in 
the Cincinnati bid contain contingencies forbidden in the price escala- 
tion clause of the IFB and includes a contingency to recoup startup 
and other nonrecurring costs in violation of ASPR 7-104.47(b). 
Under the price escalation clause of the IF B, the contractor warrants 
that the prices set forth (including option prices) do not include al- 
lowance for any contingency to cover anticipated increased costs of 
performance to the extent that such increases are covered by the clause. 
The increases referred to in the clause involve possible upward price 
revisions as computed from an economic indicater concerned with 
wages to be paid employees. According to the clause prescribed by 
ASPR 7-104.47(b), referenced in the IFB, the contractor agrees not 
to include in the price for option quantities any costs of a startup or 
nonrecurring nature fully provided in the unit prices of the basic 
quantities of the various multi-year program years. Counsel, citing 
Cincinnati’s 26-percent higher option price over the base price con- 
cludes that, since the escalation clause covers certain cost increases 
and expenses, it must be concluded that Cincinnati has added exclud- 
able items. 

As stated above, there was no prohibition against submitting higher 
option than base prices. Furthermore, the clause at ASPR 7-104.47 (b) 
contemplates that prices offered for option quantities may reflect recur- 
ring costs and a reasonable profit necessary to furnish additional op- 
tion quantities. We have no information other than counsel’s allega- 
tion that Cincinnati’s option prices contain excludable items. Since the 
contracting officer has not responded to this argument, we would ex- 
pect that the contracting officer would monitor any contract awarded 
to Cincinnati to assure compliance with the above-mentioned clauses. 

The SBA Size Appeals Board decision, quoted above, concluded 
that Cincinnati and Avco were affiliated through common management 
and, therefore, Cincinnati could not be classified as a small business as 
of the date of bid opening. Counsel for Cincinnati vigorously opposes 
this conclusion and repeats the arguments previously advanced before 
the Board. In B-173301, June 28, 1972, wherein a protester challenged 
a Size Appeals Board decision, we noted that, under 15 U.S.C. 637 (b) 
(6), a decision of SBA regarding the size status of a particular concern 
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is “conclusive” upon the procurement agency involved. We went on to 
state that our Office may not ignore a determination by SBA of the size 
status of a particular concern. With respect to that protester’s request 
for review, we noted that there is no basis for our Office to question a 
Board decision where no evidence or argument is presented to GAO 
which had not been presented to and considered by the Board. With 
this in mind, we will consider Cincinnati to have been an affiliate 
of Avco at bid opening. 

Council for Cincinnati also alleges that the Board should not have 
considered Sentinel’s protest without a decision thereon by the cog- 
nizant SBA regional office, thus depriving Cincinnati of the right to 
appeal as prescribed by pertinent SBA regulations. While SBA regu- 
lations at 18 CFR 121.3-5 and 121.3-6 set forth a protest procedure, 
the latter section appears also to permit, as occurred here, an appeal di- 
rectly to the Board from an adverse decision by a regional director. See 
18 CFR 121.8-6(b) (1) (ii). In any event, counsel for Cincinnati did not 
raise this issue with our Office until March 1, 1973, over 4 months after 
the Sentinel appeal. Although counsel for Cincinnati was afforded and 
availed himself of the opportunity to participate in the Sentinel ap- 
peal before the Board, the alleged violation of regulations was never 
brought before the Board at least through the denial of the request for 
reconsideration on February 27, 1973. In these circumstances, the Cin- 
cinnati protest in this regard is untimely and will not be considered. 
See 4 CFR 20.2(a). 

As quoted above, the contracting officer rejected Cincinnati’s bid as 
nonresponsive because of the submission of its bid along with that of 
Aveo, both of which were signed by the same individual, with a re- 
sultant option of control over the bidder’s respective competitive posi- 
tion due to the impending sale of Avco’s Evendale Operation. Our 
Office has considered the effect of multiple bidding by affilates under 
advertised procurements. Briefly restating our position, the bids of two 
affiliated concerns submitted in response to the same IF'B are not re- 
quired to be rejected merely because of that affiliation so long as the 
multiple bidding was not prejudicial to the United States or to other 
bidders. We have also recognized that it is not unusual for an individ- 
ual or individuals to submit multiple bids on behalf of more than one 
commonly owned and/or controlled company where legitimate business 
reasons for such multiple bidding exist. See 51 Comp. Gen. 403, 404, 405 
(1972) ; and 39 zd. 892, 894 (1960). 

Both Cincinnati and Avco submitted bids taking no exceptions to 
the terms of the IFB, while stipulating the same location as the place 
of performance. It is clear from the record that the sale of the Even- 
dale Operation by Avco to Cincinnati was not irrevocable prior to or 
at bid opening and that, even after bid opening, the sale might or 
might not have taken place. But, the record does not disclose any in- 
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dication that pertinent SBA statutory or regulatory requirements were 
violated. In our view, legitimate business reasons dictated the submis- 
sion of the two bids because of the uncertainty surrounding the sale. 
Finally, there is evidence to indicate that the sale negotiations were 
entered into and eventually concluded with every intention to effectu- 
ate its consummation. In this regard, counsel for Cincinnati explains 


the submission of the two bids as follows: 

In view of the necessity for developing business adequate to support Cincinnati 
Electronics Corporation’s entry into the industry and the virtual certainty that 
purchase of the Evendale Operation will be completed well in advance of the ulti- 
mate award date for the subject procurement, Cincinnati Electronics Corpora- 
tion submitted a bid in response to the solicitation. However, to protect against the 
possibility of some unforeseen event preventing completion of the sale, and to 
continue a business level of contracts substantial enough to assure efficient use 
of the Evendale Operation if the sale is not completed, AVCO prudently submitted 
its own bid. Since only one company would remain in control, it is clear that the 
bids were not in conflict, but constituted an either/or situation. Parenthetically, 
it should be noted that Cincinnati Electronics was able to offer the Government 
a significantly lower price than AVCO because of the elimination of corporate 
assessments, a lower profit margin and the increased progress payments to which 
it would be entitled as a small business. 

Our Office has not objected to the submission of multiple bids by 
affiliated or otherwise related bidders where, as here, post-opening op- 
tion may exist as to prospective responsibility or nonresponsibility. In 
these decisions, the distinct possibility that common manufacturing 
facilities of related bidders might preclude one or the other from per- 
forming, similar to the instant situation, has not been considered to be 
disqualifying. 

In B-151459, July 8, 1963, a parent company submitted the third 
low bid while its controlled subsidiary, proposing in its bid to perform 
the contract by utilizing the parent’s facilities to be transferred to 
it, submitted the low bid. The record showed that the purpose of the 
multiple bid submission was the possibility of an unfavorable pre- 
award survey. Also, the subsidiary was able to bid lower due to less 
overhead and indirect costs than the parent. We took no exception to 
the award of a contract to either bidder so long as it was responsible. 
We concluded then that the consideration of the multiple bids sub- 
mitted for legitimate business reasons by a parent and subsidiary com- 
pany, knowingly bidding against one another and intending to use the 
same facilities and employees if awarded the contract, would not pre- 
judice the Government or other bidders. 

In B-161410, August 25, 1967, we responded to the suggestion that 
affiliated concerns could submit bids, select the highest low bid and col- 
lapse the other corporations. Related to that suggestion was a question 
as to what would be the result if the successful low bidder had not made 
an effort to qualify and the affiliated concern was next in line for con- 
sideration. In response thereto, we found no evidence that the affiliated 
concerns had not submitted bids in good faith. We recognized the pos- 
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sibility that a low bidder, whether affiliated or not, might not attempt to 
qualify as a responsible contractor. But, we did not believe that such 
possibility would necessarily preclude the consideration of multiple 
bids. Similarly, in 39 Comp. Gen. supra, the two low bidders were 
affiliated and contemplated using the facilities and personnel of both or- 
ganizations if an award was made to either one or both concerns. We 
found legitimate business reasons for the submission of the two bids 
and remarked that it would be prejudicial to the Government to reject 
the lowest offers received. See also B—153687, July 7, 1964; B-154275, 
July 1, 1964; B-162187, January 9, 1969; B-169165, April 17, 1970; 
and 51 Comp. Gen. 403, supra. 

Counsel for Sentinel cites 51 Comp. Gen. 145 (1971), wherein we 
held that it was not proper to permit a successor-in-interest to take over 
the bid of a firm that had ceased operations after opening and thereby 
become eligible for awards. We stated, at page 148, as follows: 

* * * To permit a party to enter into the competition after bids have been 
opened by virtue of taking over the bid of one whose situation makes its respon- 
sibility questionable would seem to provide an unwarranted option to the pre- 
judice of other bidders. 

Counsel further notes that counsel for Cincinnati explained the 
submission by that firm of a bid because of our holding in that 
decision. 

We view the circumstances here to be substantially different from 
those in 51 Comp. Gen. 145, supra. In the cited case, a new party who 
failed to submit a bid enters the competition after the exposure of 
prices. Here, we have a bidder, Cincinnati, submitting an unqualified 
bid with every intention of performing based on the expected acqui- 
sition of facilities and personnel for purposes of attaining the status 
of a responsible prospective contractor. Whatever responsibility op- 
tion is available to Cincinnati, by itself or in concert with Avco, is 
not, in our opinion, fatally defective to the consideration of the bid. 
In the circumstances here, we believe that the Government’s interest 
will be adequately protected by the conduct of effective preaward 
surveys. 

We now turn to the eligibility of Cincinnati for participation in the 
set-aside negotiations. As stated above, we will defer to the Size 
Appeals Board’s determination that Cincinnati’s affiliation with Avco 
at the time of bid opening caused it to be other than a small business 
concern. The sale transaction between Avco and Cincinnati, completed 
after bid opening, disaffiliated its officers from Avco. However, the 
Board refused to recertify Cincinnati as a small business for purposes 
of the instant procurement and, in support thereof, cites decisions of 
our Office to the effect that a bidder on a set-aside procurement must 
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be a small business both on the date of bid opening and the date of 
award. 


In general, a self-certified bidder’s status for the purposes of a 
particular procurement is for determination at the time of award 
rather than at the time of bid opening. See 49 Comp. Gen. 1, 3 (1969). 
That decision went on to cite specific dispositions by our Office where, 
as here, a bidder’s size status has changed after bid opening but before 
award : 


* * * Accordingly, a self-certified small business bidder whose status changes 
from small to large between the opening of bids on a procurement set aside for 
small business and the time for award will be ineligible for award. 46 Comp. 
Gen. 898 (1967). Similarly, a bidder on a small business restricted procurement 
who certifies himself in good faith as a small business concern when he properly 
should have been classed as large business but who became small business 
between bid opening and the time for award because of a change in size stand- 
ards will be qualified to receive an award. 42 Comp. Gen. 219 (1962). However, 
where a bidder’s change in status before award from large business to small 
business after a good faith self-certification is brought about by the bidder’s 
affirmative acts, we have held that such a bidder may not be considered as a 
small business concern for purposes of a set-aside award because to do 80 would 
give the bidder an option after bids are opened of determining whether it would 
be in his best interest to take action, or not to take action, to become eligible 
for award. See 41 Comp. Gen. 47 (1961). [Italic supplied.] 

To the same effect, ASPR 1-703(b) reads, in pertinent part, as 
follows: 

* * * The controlling point in time for a determination concerning the size 
status of a questioned bidder or offeror shall be the date of award, except that 
no bidder or offeror shall be eligible for award as a small business concern unless 
he has, or unless he could have (in those cases where a representation as to size 
of business has not been made), in good faith represented himself as small 
business prior to the opening of bids or closing date for submission of offers 
(see 2-405(ii) with respect to minor informalities and irregularities in bids). 
A representation by a bidder or offeror that it is a small business concern will 
not be accepted by the contracting officer if it is known that (i) such concern 
has previously been finally determined by SBA to be ineligible as a small business 
for the item or service being procured, and (ii) such concern has not subse- 
quently been certified by SBA as being a small business. If SBA has determined 
that a concern is ineligible as a small business for the purpose of a particular 
procurement, it cannot thereafter become eligible for the purpose of such pro- 
curement by taking affirmative action to constitute itself as small business. 


See, also, 18 CFR 121.3-8. 

Here, there is no doubt that Cincinnati’s certification as a small 
business concern was a good-faith utilization of the self-certification 
procedure. The record discloses that, by letter dated just 5 days before 
bid opening, the cognizant SBA regional office determined that it 
qualified as a small business concern. Such being the case, the question 
remains whether Cincinnati’s disaffiliation with Avco entitles it to be 
considered as a small business concern for the set-aside portion of the 
procurement. It should be kept in mind that even if we conclude that 
Cincinnati cannot be considered a small business for the set-aside as 
a certified-eligible small business labor surplus concern (priority 
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group 1), Cincinnati still would be entitled to negotiation opportu- 
nity as a bidder in priority group 2. But, the disaffiliation with Avco, 
if allowed to now qualify Cincinnati as a small business concern for 
purposes of the set-aside, would clearly displace Sentinel, Bristol, 
and at least one other certified-eligible small business concern in the 
order of priority for negotiations. 

In 49 Comp. Gen., supra, we did not permit a bidder to preserve the 
efficacy of a good faith, but erroneous, small business self-certification 
by the post-bid-opening termination of a management agreement. In 
that decision, we applied the following rationale as to the type of 
affirmative acts sufficient to cause disqualification : 

While the bidder’s good faith in the criterion for determining the acceptability 
of his self-certification as to small business status, the determining factor in 
deciding whether a bidder’s actions after the opening of bids affecting his self- 
certification are permissible is whether those actions give him an undue advan- 
tage over other bidders by giving him an option to remain ineligible or to take 
steps which would preserve his small business status for award purposes. The 
rule against allowing a bidder such an option, therefore, is not dependent on 
the bidder’s good faith or lack thereof in self-certifying his small business status, 
but rather the controlling factor is the deleterious effect the exercise of such 
options would have upon the integrity of the competitve bidding system. 41 Comp. 
Gen. 47, 55. 

On reconsideration of 49 Comp. Gen., supra, reported at B-165795, 
August 21, 1969, it was maintained that the import of our decision was 
that any affirmative acts by self-certified bidders acting in good faith 
between bid opening and award—without regard to motivation—the 
effect of which is a change from large to small business status will 
cause disqualification from negotiation opportunity for the set-aside. 
After setting forth the above-quoted rationale from the decision, we 
stated : 

It is our position, therefore, that if the bidder’s affirmative acts after the open- 
ing of bids have the effect of giving him the type of option, discussed above, such 
actions cannot serve to qualify the bidder for award. We do not view this position 
as an extension of the rule enunciated in [41 Comp. Gen., supra]. While that case 
stated that the sole purpose of the affirmative acts therein involved was to effect 
a change in status, the decision was not bottomed on the criterion of a “sole” pur- 
pose. Rather, we view the decision as applying the established rule that a bidder 
should not be allowed the option of deciding after bid opening whether to remain 
eligible for award by taking steps to insure such eligibilty or by foregoing such 
steps to deny his eligibility for award. [Italic supplied. ] 

Applying these principles, we conclude that the post-bid-opening sale 
of the Avco Evendale Operation to Cincinnati and the attendant 
disaffiliation of the two firms resulting in the current small business 
status of Cincinnati does not qualify it as a small business concern for 
the set-aside. We are not unmindful of the fact that the disaffiliation 
resulted from a bona fide transaction commencing before bid opening 
but unfortuitously not taking place until some months thereafter. We 


also note that the sale was not solely for the purpose of permitting Cin- 



















Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 903 


cinnati to perform the advertised contract but involved a novation 
agreement covering over $30,000,000 in other Government business. 
But, there is no question from the record that the sale and disaffilia- 
tion was by no means irrevocable during the time period following 
bid opening. Thus, there existed a post-bidding option, forbidden un- 
der the above principles, which permitted Cincinnati to remain eligible 
as a small business or to forego the consummation of the sale to pre- 
clude set-aside priority. To this same effect, see the quoted findings and 
decision of the Size Appeals Board. This option directly affects Cin- 
cinnati’s priority category for purposes of set-aside negotiation to the 
detriment of Sentinel and other bidders. See B-157921, November 29, 
1965 ; B—152297, November 7, 1963 ; and ASPR 1-703 (b), quoted above. 
But see B—-156882, July 28, 1965. 


SENTINEL BID 


We turn now to the Bristol protest against any award to Sentinel. 
Bristol contends that the self-certified small-business status of Sen- 
tinel is in error because of Sentinel’s plans to perform the contract, 
either by way of joint venture or subcontract with a foreign firm which 
is a “large business.” The record shows that the contracting officer 
requested a size evaluation of Sentinel from the cognizant SBA re- 
gional office in response to the Bristol protest. Prior to responding 
to the contracting officer, SBA requested and received information 
from Sentinel concerning its relationship with the foreign firm. There- 
after, SBA determined that Sentinel was a small business concern for 
purposes of the procurement. SBA “* * * found no evidence of im- 
proper affiliation through common ownership, personnel, management, 
or contractual relationships as are precluded by SBA 121-Small Busi- 
ness Size Standards.” In view of this, we find no basis for not con- 
sidering Sentinel to be a small business concern for purposes of this 
procurement. 

Bristol also contends that the end item will not be manufactured 
by a small business as required by the provisions of the IFB. Our Of- 
fice has consistently held that so long as the small business firm, which 
has subcontracted a major portion of the work to large business, 
makes some significant contribution to the manufacture or production 
of the contract end item, the contractual requirement that the end item 
be manufactured or produced by small business concerns has been met. 
See B-175337, January 3, 1973. It is reported that the preaward survey 
on Sentinel found its subcontractor arrangements with the large for- 
eign firm to be a normal contractor-vendor relationship. Apparently, 
the foreign firm will be acting as purchasing agent for Sentinel and will 
arrange for the delivery of all product material, foreign and domestic, 
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required to perform the contract. Furthermore, the contracting officer 
states that the preaward survey establishes that a substantial portion of 
the work required under the contract will be performed by Sentinel in 
its domestic facility. That being the case, we find no merit in Bristol’s 
contention. 

Bristol also argues that the purchasing function to be carried out 
by the foreign firm is a manufacturing function and, as such, contrary 
to the Buy American Act (41 U.S.C. 10a-d) and implementing regula- 
tory requirements, requiring that a domestic end product be manu- 
factured in the United States. In this regard, ASPR 6-101 defines 
a domestic source and product as an end product manufactured in the 
United States if the cost of its components mined, produced or manu- 
factured in the United States exceeds 50 percent of the cost of all its 
components. We note that, based on a review of Sentinel’s bills of 
material for evaluation, the preaward survey team concluded that well 
over 50 percent of the components to be used by Sentinel will be 
of domestic manufacture. Therefore, Bristol’s argument that Sentinel 
is offering a foreign end product and that a 50-percent evaluation 
factor should be added to the Sentinel bid cannot be sustained. See 
ASPR 6-104.4(b) and 6-104.5. 

Neither the Buy American Act nor the applicable regulations define 
or provide criteria in the case of the purchase of foreign products as to 
what constitutes manufacture. But, in 39 Comp. Gen. 435, 437, 438 
(1959), we stated : 

* * * In early times the word “manufacture” was generally related to the 
production of an article directly from raw materials, but it has now been held that 
even the mere assembly of parts previously manufactured may be regarded as a 
manufacture of the completed article. * * *. 

In light thereof, and the fact that purchasing alone by the foreign 
firm would not seem to constitute a manufacturing function, we con- 
clude that Sentinel will be manufacturing the required equipment in 
the United States. Of particular significance, the Sentinel bid contains 
the certification that the end product to be supplied is a domestic 
source end product. We have recently held that compliance with the 
provisions of the Buy American Act is one of the contract administra- 
tion and properly the responsibility of the contracting agency. See B- 
177365, May 4, 1973. We expect that the cognizant administration con- 
tracting officer will take steps to insure that the provisions of the Buy 
American Act and implementing regulations are followed. This would 
encompass, of course, compliance with the military specification cited 
by Bristol. Finally, whatever extra costs will be incurred by the Gov- 
ernment by possible inspections at a foreign location, if any, cannot 
properly be added to Sentinel’s bid since the IFB contained no such 
factor for evaluation. 
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[ B-177750 J 


Contracts—Protests—Timeliness—Untimely Protest Considera- 
tion Basis 


Although the timeliness of a protest that a bid evaluation factor was unreason- 
able failed to meet the standard in paragraph 20.2(a) of the Interim Bid Protest 
Procedures and Standards (4 CFR 20.2(a)) that protests based upon alleged 
improprieties in any type of solicitation which are apparent prior to bid opening 
shall be filed prior to bid opening, the protest will be considered by the United 
States General Accounting Office since it raises issues significant to the practices 
and procedures utilized by the contracting agency. 


Equipment—Automatic Data Processing Systems—Service Con- 
tracts—Cost of Changing Contractors 


Adding the cost of program duplication and the time required to check out the 
time-sharing computer services program solicited to the bids submitted by new 
sources did not favor the current contractor, or prevent competition because of 
the high cost of the changeover as compared with bid prices, since the evaluation 
factor represents an accurate depiction of costs to the Government to change 
contractors, and the method of transferring services employed by the contracting 
agency is not subject to question in the absence of fraud or capricious action since 
the different practice used by business does not alter the terms of the invitation 
for bids. Furthermore, the quantum of service evaluation criteria was not mis- 
leading as the effect of the criteria on bid price was determinable by each bidder 
at bid preparation time. However, the substantial difference in bid prices re- 
ceived indicating inadequate competition to insure a reasonable price, future 
procedures should be revised so bidders can compete effectively against an in- 
cumbent contractor. 


To the Computer Time Corporation, May 31, 1973: 


Reference is made to your letters of February 26, 1973, and prior 
correspondence, protesting award to any other bidder under invitation 
for bids (IFB) NBS 10-73 issued by the National Bureau of Stand- 
ards (NBS) Contracting Office, Boulder, Colorado. 

The IFB, issued October 4, 1972, called for an estimated 7 months 
of time-sharing computer services. Six bids were opened on Novem- 
ber 22, 1972. After evaluation of bids, it was determined that the 
Computer Sharing Services, Inc. (CSS). total evaluated price of 
$2,319.38 was the lowest received, and the Computer Time Corpora- 
tion (CTC) bid evaluated at $2,600.36 was the second lowest. By letter 
dated December 4, 1972, CTC protested to NBS on the basis that the 
bid evaluation factor prescribed in paragraph 1.6.2 of the specifica- 
tions was unreasonable. Paragraph 1.6.2 provided : 

Program duplication and the time required to check out the programs after 
transfer will be an added expense to the Government and the cost thereof will be 
a factor in the evaluation of bids. Accordingly, and for evaluation purposes only, 
the amount of $1,000.00 will be added to each bid which requires program dupli- 
cation and.check out after transfer. 

CTC contended that this provision unduly penalized all potential 
suppliers except CSS, the current contractor. 

By letter of December 22, 1972, NBS denied the protest, stating 
that “the evaluation factor represents an accurate depiction of the 
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costs that the Government will incur if a change in vendors is re- 
quired.” NBS also stated that the protest was untimely, since CTC had 
49 days before bid opening to protest the evaluation factor but did not 
do so. As to the timeliness of the protest, we agree with NBS that your 
protest fails to meet the standard set forth in paragraph 20.2(a) of 
our Interim Bid Protest Procedures and Standards that protests based 
upon alleged improprieties in any type of solicitation which are ap- 
parent prior to bid opening shall be filed prior to bid opening. Never- 
theless, since the protest raises issues significant to the procurement 
practices and procedures utilized by NBS, it will be considered on its 
merits. Paragraph 20.2(b) Interim Bid Protest Procedures and 
Standards. 

Your contention concerning paragraph 1.6.2 is that the $1,000 evalu- 
ation factor is fallacious since it is based upon an archaic method of 
transfer of computer information—the preparation of a paper tape 
containing the computer program which will be supplied to the new 
contractor. You state that the actual method used will be the standard 
industry practice—that is, transfer of the program from the current 
vendor’s disk to a magnetic tape (unloading) and thence from the tape 
to the new vendor’s disk (reloading). Also, you state that CSS con- 
ducts this unloading and reloading procedure on its own machines 
daily and NBS does not find it necessary to conduct any checkout after 
these transfers. Furthermore, since CSS and CTC have identical 
equipment, transfer to CTC would be identical to the daily unloading- 
reloading procedure and no checkout would be necessary. Moreover, 
you maintain that since the Government owns the computer programs 
involved and that the CSS bid provides for charges for magnetic tape 
file transfers, it is clear that the Government has a legal right to force 
CSS to make the magnetic tapes available to another: firm. Finally, 
you dispute the NBS figure used to support the checkout of the pro- 
gram after transfer to a new vendor. 

We note that the specifications do not call for transfer to a new 
vendor by what you describe as the standard industry practice. In- 
stead, paragraph 1.6.1 provides: 

The programs being used by the Government are currently stored in a com- 
puter being used by the Government on a “time share” basis under a FY1972 
contract. If transfer of these programs to a new system is required, the Gov- 
ernment will provide the successful bidder with copies of the programs to be 
transferred and he shall transfer the programs to his system without charge 
and within 10 days from the date of his receipt of the program copies. Change- 
over to a new system will require the transfer of approximately 180,000 charac- 
ters of data. After program transfer has been accomplished, the Government will 
conduct such tests as may be necessary to satisfy using personnel that the pro- 
grams have been transferred without error. If an error is detected, it shall be 
corrected by the bidder/contractor within 24 hours after receipt of notice of 


error. Connect time for checkout of program transfer shall be without charge to 
the Government. 








a eer 
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The contracting officer has offered the following explanation of the 
rationale behind the method of transfer and the need for checkout: 

Mr. Sheftel is also incorrect in his contention that the only work involved in 
changing to a new vendor is a simple exchange of magnetic tapes between 
vendors. The Government neither owns the required magnetic tapes nor has 
any legal right to force the current vendor, Computer Sharing Services, Inc., to 
supply the magnetic tapes to another firm. There is no reason to assume that 
Computer Sharing Services, Inc., or any other vendor, would relinquish its prop- 
erty to benefit a competitor. Therefore, the Government must provide for the 
preparation of paper tape for each file to be transferred. Computer Time Cor- 
poration, or any successful offeror other than the present vendor, would be sup- 
plied a typed copy of the programs rather than magnetic tape. 

The requiring activity has repeatedly determined that it must perform a 
thorough check-out of all work processed through a new vendor. The majority of 
the programs that would be transferred are for the preparation of calibration 
and other reports which are supplied to private contractors and other government 
agencies. The accuracy of the program transfer must be confirmed by NBS, since 
the end users of the reports have no method of determining the accuracy of the 
reports and, thus, must take them at face value. * * * 

It is the well-established policy of our Office that an agency’s de- 
termination of its needs will not be questioned in the absence of demon- 
strated fraud or clearly capricious action. 49 Comp. Gen. 857 (1970). 
On the present record, we see no basis to question the judgment of NBS 
regarding the need for the transfer and checkout procedures specified 
in paragraph 1.6.1. The fact that the standard business practice may be 
different does not supersede or alter the clear and unambiguous terms 
of the IFB. B-167993, October 28, 1969. Further, although you have 
questioned the $20 man-hour rate upon which the evaluation factor 
was based on the ground that it is more than a Government employee 
earns an hour, the contracting agency has explained that it was derived 
from the hourly salary rate, plus leave and employee benefits and over- 
head for a Government employee involved in the program duplication 
and checkout. 

Also, you have contended that the $1,000 evaluation factor is un- 
justified no matter how it is calculated or derived since it prevents 
effective competition in a procurement of this size. You point out that 
where the evaluation factor equals nearly 50 percent of the evaluated 
price, although competition from other bidders may force the current 
contractor to lower its prices, it is unlikely that a competitor could 
underbid the incumbent vendor. In this regard, we note that your sec- 
ond low bid would have been $3,600.36 had not CTC offered a $1,000 
usage credit to offset program transfer costs. Moreover, the other four 
bids were so high that the contracting officer did not develop their total 
evaluated prices. The prices offered by the four high bidders for the 
first item alone—50 hours per month of terminal time—were in excess 
of the total evaluated prices of CSS and CTC for terminal time, stor- 
age, central processor runs and special charges. We cannot say that the 


contracting officer should have canceled the IFB because the substan- 
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tial difference in bid prices indicated that competition had been in- 
adequate to insure a reasonable price. However, we are suggesting by 
letter of today, copy enclosed, that the Department seek a procedure 
which will enable bidders to compete more effectively against the in- 
cumbent and to negotiate to insure price reasonableness where effective 
competition cannot be obtained. 

An additional objection raised in your February 26, 1973, letter 
concerns the bid evaluation criteria set forth in paragraph 9.1 of the 
IFB. Paragraph 9.1 provided : 


During the evaluation of bids, and for evaluation purposes only, the following 
assumptions will be made: 

(a) 50 hours of terminal time, including data entry, will be used each month; 

(b) 150,000 characters of data will be stored each month ; 

(ec) The equivalent of 370 separate runs of the program “TEST” #2 will be 
made each month (to evaluate cost of CPU) ; 

(d) Of the required service, 90% will be required during prime time and 10% 
during non-prime time; (For the purposes of this solicitation/contract, “prime 
time” is hereby defined as those hours between 7:30 A.M. and 4:30 P.M. local 
time and “non-prime time” is hereby defined as those hours not included in prime 
time.) and 

(e) The number of users will be increased to a total of 20 during the term of 
the contract. 


You state that if the CSS price under the current contract is applied 
to these assumptions, the estimated monthly charges would total 
$674.13. However, your review of the actual monthly charges for the 
14 months prior to the issuance of the IF B reveals an average amount 


of $1,473 and from October 1972 through January 1973 an average 
amount of $1,093.70 showing that more work is involved than the 
factors in paragraph 9.1 would indicate. You conclude that these eval- 
uation factors misled all the bidders except CSS and that the solici- 
tation was defective in this respect. 

It appears that the effect of these criteria on the bid prices was 
determinable by each bidder at the time the bid was being prepared; 
that is, they consisted of “objectively determinable factors from which 
the bidder may estimate within reasonable limits the effect of the appli- 
cation of such evaluation factor on his bid in relation to other possi- 
ble bids.” 36 Comp. Gen. 380, 385 (1956). While it may be that CSS 
had an advantage because of its prior work experience and knowledge 
that the actual work required might exceed the amount indicated by 
paragraph 9.1, this circumstance does not compel the conclusion that 
the criteria were not based on valid estimates of the agency’s expected 
usage during the contract period. Our Office has recognized the ad- 
ministrative difficulties inherent in arriving at reasonable estimates 
of the quantum of services required in situations of this nature. 44 
Comp. Gen. 392, 395 (1965). Further, it is not improper for an agency 
to base its estimates on current expectations instead of historical usage. 
B-175928, August 2, 1972. 

In view of the foregoing, the protest is denied. 
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[ B-178010 ] 


Pay—Courts-Martial Sentences—Forfeitures—Execution—Effec- 
tive Date for Forfeiture Purposes 


A Marine Corps officer whose sentence for violating the Uniform Code of Military 
Justice on November 22, 1972, was approved as to the forfeiture of pay and 
allowances, but not as to dismissal, and finally executed on December 18, 1972, 
following which the officer was detached from duty and ordered to travel to his 
home of record without entitlement to active duty pay and allowances, where he 


was released on December 31, 1972, and transferred to the Reserves with 45 days’ 
unused leave is entitled to pay and allowances through December 17, 1972, pursu- 
ant to the interpretation of 10 U.S.C. 857 and 871 that the day of the execution 
of a sentence controls: to mileage for authorized travel by privately owned 
automobile as provided by paragraph M4157 of the Joint Travel Regulations, but 


not to payment for the unused leave as the forfeiture imposed was “all pay and 
allowances.” 


To C. B. Palmer, June 4, 1973: 

Further reference is made to your letter dated December 22, 1972, 
which was forwarded here by letter dated February 8, 1973, Head- 
quarters, United States Marine Corps, requesting an advance decision 
concerning the legality of crediting the pay account of First Lieu- 
tenant John J. Kazalonis, 189 38 1916, U.S. Marine Corps Reserve, 
with accrued leave pay and travel allowance on separation in the cir- 
cumstances described. Your request has been assigned Control No. 
DO-MC-1181 by the Department of Defense Military Pay and Allow- 
ance Committee. 

The record indicates that by General Court-Martial Order No. 49-72 
Headquarters, First Marine Division, dated November 22, 1972, Lieu- 
tenant John J. Kazalonis was found guilty of violations of the Uni- 
form Code of Military Justice. He was sentenced to dismissal from the 
service and forfeiture of all pay and allowances. On the same day, 
November 22, 1972, the Convening Authority, Headquarters, 1st Ma- 
rine Division, approved only so much of the sentence as provided for 
total forfeitures of all pay and allowances. 

On December 18, 1972, the Convening Authority issued the fol- 

lowing: 
In the General Court-Martial Case of First Lieutenant John J. KAZALONIS, 
189 38 1916, U.S. Marine Corps Reserve, on active duty, the approved sentence to 
forfeiture of all pay and allowances as promulgated in General Court-Martial 
Order Number 49-72, this headquarters, dated 22 November 1972, is ordered 
executed effective 22 November 1972. 

By orders dated December 21, 1972, Lieutenant Kazalonis was de- 
tached from his then duty station and ordered to proceed to the place 
from which ordered to active duty and was released from active duty 
on December 31, 1972. Upon release from active duty Lieutenant 
Kazalonis was transferred to the U.S. Marine Corps Reserve, Ready 
Reserve Forces. The orders further stated that they were not to be 
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considered as involuntary release from active duty and that he had 
45 days’ unused leave due. 

Paragraph 2 of the same orders was amended the same day, Decem- 
ber 21, 1972. to read : 


You are not entitled to or authorized active duty pay and allowances for travel 
te your home of record. You are authorized to travel to your home of record via 
privately owned conveyance. 


You ask whether the total forfeiture of pay and allowances applies 
to accrued leave pay for leave earned prior to and after the date of 
execution of the General Court-Martial sentence when the member’s 
separation is honorable. You also ask whether the travel allowance 
on separation is subject to forfeiture under the same conditions. 

In transmitting your requests here, the Head, Disbursing Branch, 
Fiscal Division, Headquarters United States Marine Corps, asks an 
additional question—whether the officer is entitled to pay and allow- 
ances for the period November 22 through December 17, 1972. It is 
stated that the officer was not paid pay and allowances for any period 
after November 21, 1972. 

Section 857, Title 10, U.S. Code, governing the effective date of 
sentences, provides in pertinent part: 

(a) Whenever a sentence of a court martial as lawfully adjudged and approved 
includes a forfeiture of pay or allowances in addition to confinement not sus- 


pended or deferred, the forfeiture may apply to pay or allowances becoming due 
on or after the sentence is approved by the convening ‘authority. 


* * * * * % * 


(ec) All other sentences of courts-martial are effective on the date ordered 
executed. 


Under section 871(d) of Title 10, the convening authority may suspend 
the execution of any sentence, except a death sentence. 


In United States v. Watkins, 8 CMR 87 (1953), the Court of Mili- 
tary Appeals in discussing when a forfeiture becomes effective con- 
sidered the above statutory provisions. It held that section 857 of Title 
10 (Article 57 of the Uniform Code of Military Justice) must be con- 
strued along with section 871 (Article 71 of the Code). When that is 
done, the court said in part that the various portions of a sentence 
become effective (b) if in addition to confinement, unsuspended, sen- 
tence includes forfeitures, it may become effective on the date the con- 
vening authority approves; (c) if confinement is not included, for- 
feitures may become effective on the date the convening authority 
orders them into execution. The court drew a clear distinction between 
approval of a sentence and when it is ordered executed. In United 
States v. McDaniel, 21 CMR 182 (1956), the Court of Military Appeals 
held that approval of a sentence and its execution are two distinct 
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legal events. However, in one instrument the convening authority can 
act in regard to the two matters, approval and execution. 

Section 88, Manual for Courts-Martial, United States, 1969 (Revised 
edition) “Powers of the Convening Authority with respect to the Sen- 
tence,” provides in part: 

Execution of sentence (1) Authority to order, Except in the case of a new trial 
(110b), the convening authority may, at the time of approval of any sentence, 
order its execution if, as approved by him, it does not involve a general or flag 
officer, a sentence of death or dismissal, or an unsuspended sentence of dis- 


honorable discharge, bad-conduct discharge, or confinement for one year or 
more. * * *, 

(3) To forfeitures of pay and allowances. If a sentence as approved by the con- 
vening authority does not include confinement or if the sentence to confinement is 
to be suspended, any approved forfeitures may not be applied until the sentence 
is ordered into execution. * * *. 


Since Lieutenant Kazalonis’ sentence did not include confinement 
and since the convening authority only approved that portion of the 
sentence that provided for total forfeiture of pay and allowances, the 
further action of this convening authority on December 18, 1972, 
ordering the execution of the sentence effective November 22, 1972, 
appears to be inconsistent with the law and the above-cited authorities. 
It is our view that since the sentence was not ordered into execution 
by the convening authority until December 18, 1972, collection of 
forfeitures prior to that date would not be proper. Thus, Lieutenant 
Kazalonis is entitled to pay and allowances through December 17, 
1972. 

Concerning the question whether a sentence of total forfeiture of 

all pay and allowances would prohibit the payment for 45 days’ ac- 
crued leave at the date of Lieutenant Kazalonis’ release from active 
duty under honorable conditions, section 501(e) of Title 37, U.S. Code, 
provides: 
A member of the Army, Navy, Air Force, Marine Corps, Coast Guard, or Environ- 
mental Science Services Administration who is discharged under other than 
honorable conditions forfeits all accrued leave to his credit at the time of his 
discharge. 

In the instant case, while the officer’s release from active duty was 
under honorable conditions, the court-martial sentence by its express 
terms imposed the forfeiture of “all pay and allowances.” Since the 
right to a leave payment accrues at the date of discharge, it is our 
view that a sentence to forfeit all pay and allowances includes a pay- 
ment for unused accrued leave which is part of the member’s compen- 
sation for active military service. In 34 Comp. Gen. 95 (1954) we held 
that a dishonorable discharge of an enlisted man whose military rec- 
ord had been corrected to show honorable discharge, but not corrected 
to delete the pay forfeiture provision of a court-martial sentence, may 
not be paid for any unused leave, which is part of the member’s 
compensation for active military service and was forfeited by the court- 
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martial sentence. See, also, B-122440, June 8, 1955, and B-160170, 
October 11, 1966. 

In the light of the above, and in view of the sentence to forfeit all 
pay and allowances, the officer is not entitled to be compensated for 
unused accrued leave standing to his credit at the time of his release 
from active duty. 

The orders of December 21, 1972, as amended, releasing Lieutenant 
Kazalonis from active duty, provided in pertinent part: 

You are not entitled to or authorized active duty pay and allowances for travel 


to your home of record. You are authorized to travel to your home of record via 
privately owned conveyance. 


Section 404(a) (3) of Title 37 of the U.S. Code provides that under 
regulations prescribed by the Secretaries concerned, a member of a 
uniformed service is entitled to travel and transportation allowances 
for travel performed under orders upon release from active duty from 
his last duty station to his home or the place from which he was called 
or ordered to active duty. 

Joint Travel Regulations paragraph M4157 implementing that law 
provides that a member who is separated from the service or relieved 
from active duty under conditions prescribed in subparagraph 2 or 
under conditions other than those outlined in subparagraphs 3 through 
5 or under paragraph M4158 (none of which are applicable to Lieu- 
tenant Kazalonis) will be entitled to mileage from his last duty station 
to his home of record or the place from which he was ordered to active 
duty, as the member may elect. Since Lieutenant Kazalonis was re- 
leased from active duty under honorable conditions, he is entitled under 
the law and regulations to travel and transportation allowance con- 
sistent with his orders of December 21, 1972. 

Accordingly, payment for mileage to Lieutenant Kazalonis for the 
travel via privately owned vehicle in accordance with the orders of 
December 21, 1972, as amended, is authorized. 


[ B-131836 J 


Family Allowances—Separation—Type 2—Ship Duty—Residence 
Location 


Navy members assigned in excess of 30 days to ship overhaul at the Norfolk 
Naval Shipyard, located 3 miles from home port, Norfolk, Virginia, who had the 
option to move their families at Government expense to the Norfolk area but chose 
not to do so are not entitled to payment of the family separation allowance pro- 
vided by 37 U.S.C. 427(b) (2) as they have no greater right than those members 
who had moved their families to the vicinity of Norfolk and because they con- 
tinued to reside with their dependents are not entitled to a separation allowance. 
The fact that a member did not move his family to the vicinity of Norfolk in 
anticipation of extended sea duty gives him no vested right to the allowance since 
frequent changes, often at short notice, is.an incident of military service. Any 
payments made on the basis of misinterpreting 48 Comp. Gen. 527 would be 
proper for waiver under 10 U.S.C. 2774. 
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To the Secretary of the Navy, June 5, 1973: 


We refer to letter dated March 30, 1973, from the Under Secretary 
of the Navy, in response to our letter of February 9, 1973, in which we 
requested an expression of your views concerning the propriety of 
payment under 37 U.S. Code 427(b) (2) of family separation allow- 
ance (FSA) to about 230 members on three ships which have been or 
are being overhauled at the Norfolk Naval Shipyard in Portsmouth, 
Virginia, located about 3 miles from Norfolk, Virginia, the home port 
of the ships. 

In our letter we stated that none of these members’ families reside 
in the Norfolk area and that when they were assigned to the ships the 
members had the option of moving their families at Government ex- 
pense to the Norfolk area, but chose not to do so. While the ships were 
at Norfolk such members had no entitlement to FSA, but were paid 
the allowance for the period when the ships to which they were as- 
signed were being overhauled in Portsmouth. We pointed out that 
those members who had moved their families to Norfolk, the home 
port of the ships, did not receive the allowance and it was further 
pointed out that had the other members moved their families to the 
Norfolk area they too would not have been entitled to the allowance 
while their ships were at Portsmouth for overhaul since they still would 
have been within easy commuting distance of their families. 

In our letter we referred to two of our decisions, 43 Comp. Gen. 444 
(1963) and 43 id. 527 (1964) in which we held, contrary to an earlier 
decision, 43 Comp. Gen. 332 (1963), that a member whose dependents 
do not reside at or in the vicinity of the home port would be entitled 
to FSA, if otherwise qualified, when the member’s vessel is away from 
its home port and there results a separation of the member from his de- 
pendents by reason of his military assignment. 

It was noted, however, that the decisions did not consider the situa- 
tion of a short move of the vessel in the vicinity of the home port such as 
the movement from Norfolk to Portsmouth. Since no entitlement to 
the allowance resulted in the case of dependents residing in the vicinity 
of Norfolk, the view was expressed that members whose dependents 
did not reside in that vicinity had no greater right. 

In his letter of March 30, 1973, the Under Secretary has expressed 
the view that under the governing law and regulations the payments of 
the allowance to the involved members are believed to be correct pro- 
vided they. are otherwise entitled thereto. He says that there is no 
question that a member of eligible pay grade and “with dependents” 
who is on duty on board ship away from the home port of the ship for 
a continuous period of more than 30 days is entitled to the allowance, 
if otherwise entitled, even though the ship is “away from the home 
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port” only as far as a nearby port. In this connection, he adds that 37 
U.S.C. 427(b) (2) uses the words “the home port” and does not ad- 
dress or open consideration of a term such as vicinity or proximity. 

The Under Secretary also explains that the entitlement of a member 
must additionally be examined under the provisions of paragraph 
30313 of the Department of Defense Military Pay and Allowances 
Entitlements Manual which states in pertinent part that “FSA does 
not accrue to a member if all of his dependents reside at or near his 
duty station” and also establishes guidelines of either a distance (one 
way) of 50 miles as a reasonable commuting distance or a time of 114 
hours required to commute one way as the basis for determining 
whether the dependents reside near the duty station. 

The Under Secretary further says that the governing law would 
appear to have contemplated that the fact of a member being on duty 
on board ship away from its home port for a continuous period of more 
than 30 days did create and constitute a Government-enforced family 
separation. And, he points out that clause (2) of 37 U.S.C. 427(b) is 
the only one of the three clauses under that subsection which does not 
contain the phrase “and his dependents do not reside at or near * * *.” 
In view thereof he expresses the belief that Congress contemplated the 
absence of the ship from the home port as creating the Government- 
enforced separation and did not intend that the member’s decision re- 
garding where he located his family would enter the entitlement de- 
termination. This view, he states, is supported by our decision, 43 
Comp. Gen. 444 (1963), in which it was determined that a Navy mem- 
ber who maintains a residence for his family in San Francisco while 
assigned to a ship with its home port at San Diego is entitled to the 
allowance when the vessel is away from that home port for more than 
30 days. 

In commenting on the effect of the above-mentioned paragraph 30313 
of the Department of Defense Military Pay and Allowances Entitle- 
ments Manual the Under Secretary also expresses the view that if some 
eligible members on board ship in Portsmouth had moved their de- 
pendents to the area, but to a point outside that described by a 50-mile 
radius or 114 hours one-way traveltime from the ship, when away from 
the home port, they would be eligible to receive the allowance. On this 
basis, he asserts that if the ship on which a member was on board at 
Portsmouth had gone to a port in Maine for 30 days or more, his en- 
titlement to the allowance would have to be examined under the same 
time and distance rules with regard to his dependent’s residence. 

Additionally, the Under Secretary contends that a hardship would 
be inflicted on Navy members under the views expressed in our letter 
of February 9, 1973. He refers to an eligible member who receives 
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orders to a ship which at that time is scheduled to be deployed from 
its home port a majority of the time during the member’s prospective 
tour. On this information, the member utilizes his dependent trans- 
portation entitlement to move his family to an area which is judged 
better for his family during prolonged absences and which is away 
from the home port. Upon reporting to the ship, the member finds that 
the schedule has changed and the ship will be undergoing overhaul in 
a yard outside of, but close by, the home port. The Under Secretary 
says that a decision made by the member because of prospective Gov- 
ernment-enforced separation has now created a situation in which 
any change to the current entitlement would presumably not allow 
payment of the allowance. This, he asserts, would work a hardship on 
the member and would be an inequitable interpretation of the law. 

We now understand that the propriety of payment of FSA to mem- 
bers assigned to a vessel homeported at Norfolk but at the Portsmouth 
Naval Shipyard for a period in excess of 30 days was considered by 
the Comptroller of the Navy in 1967. It is our understanding that he 
concluded that if the member’s dependents resided at a place other than 
the home port and the distance exceeded a reasonable commuting dis- 
tance (50 miles one-way), payment was authorized unless the member 
actually commuted to the residence of his dependents. 

In decision of January 30, 1964, 43 Comp. Gen. 527, we rejected a 
Navy proposal to deny FSA under 37 U.S.C. 427(b)(2) when the 
ship to which a member is attached moves from the home port to an- 
other location within a 50 mile radius. We said that— 


* * * Unlike the restrictive dependent residence provision in clauses (1) and 
(3) of section 427(b), clause (2) contains no express language which would 
restrict or qualify the payment of the allowance on the basis of where depend- 
ents reside. Hence, we are dubious that there is adequate basis for a rule which, 
for purposes of payment of the allowance under clause (2), which would make 
a distinction between cases where the member’s ship is less than 50 miles from 
its home port and cases where it is more than 50 miles from the home port. It is 
our view, however, as indicated in our decision of October 9, 1963 [43 Comp. Gen. 
332] and for the reasons stated therein, that the allowances authorized by all 
three clauses under subsection (b) are “predicated on a separation of the member 
from his dependents by reason of his military assignment and is designed to 
reimburse him for the additional expenses that arise [at the place] where his 
dependents reside by reason of his separation from them.” 


Thus, the basic question in determining entitlement to FSA is 
whether there has resulted an enforced separation of the member from 
his dependents by reason of his military assignment. Contrary to the 
opinion of the Under Secretary no entitlement exists if the member’s 
vessel moves to a nearby port and the member can continue to reside 
with his dependents. 

Paragraph 30313 of the Department of Defense Military Pay and 
Allowances Entitlements Manual, referred to by the Under Secre- 
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tary, reflects our affirmative answer to question 26 in 43 Comp. Gen. 
332, 353 (1963) as follows: 

If the dependents of a member do not reside within a reasonable daily com- 
muting distance of his duty station, a distance of 50 miles being considered as 
the maximum one-way distance for this purpose except where a member actually 
commutes a greater distance daily, may it be considered that his dependents do 
not reside at or near his station for the purpose of clause (1) of 37 U.S.C. 427(a) 
or clause (1) and (38) of 37 U.S.C. 427(b) ? 

Paragraph 30318 also reflects the decisions in the cases of Casida v. 
United States, 193 Ct. Cl. 262 (1970) and Tasker v. United States, 178 
Ct. Cl. (1967) holding that the members were entitled to family 
separation allowance under section 427(b) (1) where the dependents 
resided about 25 miles from the members’ duty stations but the cir- 
cumstances were such that commuting was not feasible because of poor 
roads and the lack of transportation. 

It will be noted that clause (1) of subsection 427(a) and clauses (1) 
and (3) of subsection 427(b) authorize FSA in circumstances where 
transportation of dependents to the member’s duty station is not au- 
thorized at Government expense and his dependents do not reside at or 
near such station. 

Since payment of family separation allowance incident to duty 
aboard a vessel is governed by clause (2) and since Norfolk is not a 
restricted station, transportation of dependents to that station being 
authorized at Government expense in otherwise proper cases, para- 
graph 30313 of the manual appears to have no application in the case 
of members assigned to vessels homeported there. Consequently, that 
paragraph of the regulations provides no basis to pay FSA to a mem- 
ber who, for personal reasons, has elected to locate his dependents 
away from such home port. 

As indicated above, we have held that a member is not precluded 
from receiving FSA by reason of the fact that he does not move his 
dependents to the vicinity of the home port, as he is authorized to do 
at Government expense. Those decisions were intended to authorize the 
allowance on substantially the same basis as is authorized for members 
whose dependents reside at the home port. However, it was not in- 
tended that a member who elected not to bring his dependents to reside 
at the home port would be in a more favorable position than the member 
who moved his dependents to the home port. 

As we have indicated, the allowances authorized in all three clauses 
under subsection 427(b) are predicated on a separation of the member 
from his dependents by reason of his military assignment. When the 
vessels involved were moved from Norfolk to Portsmouth there was 
not such a separation of the members and their dependents residing at 
Norfolk as would entitle them to the allowance. Likewise, no such 
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separation resulted in the case of dependents who reside away from 
the home port. 

While the Under Secretary maintains that to deny FSA in the cir- 
cumstances involved “would work a hardship on the Navy member 
and would be an unwarranted and inequitable extension of the FSA 
law,” it is pointed out that, on the other hand, the unjustified payments 
of the allowance to the members whose dependents do not reside in the 
Norfolk area are tantamount to a “windfall” since the other members 
on the same ships whose dependents resided in that area are legally 
precluded from receiving the allowance. 

Furthermore, the fact that the member may have expected extended 
sea duty when he located his dependents away from the home port pro- 
vides no basis for payment of the allowance. Frequent changes in duty 
assignments, often on short notice, is an incident of duty in the armed 
services. A member has no vested right to allowances which might have 
accrued if his anticipated assignment had not been changed. 

In view of the foregoing, we find no legal basis for the payments of 
FSA incident to the movement of the vessels from Norfolk to Ports- 
mouth. Therefore, such payments should be discontinued immediately. 
Inasmuch as there is evidence of record, as indicated above, to show 
that the Comptroller of the Navy misinterpreted our decision, 43 Comp. 
Gen. 527, no action need be taken to collect the improper payments 
already made if they were correct in other respects. These payments 
presumably were accepted in good faith by the members and, in any 
event, they apparently would be proper for waiver under the provisions 
of 10 U.S.C. 2774. 

[ B-178020 J 


Quarters—Government Furnished—Service Charges—Period of 
Absence 


An officer involuntarily assigned to bachelor officers quarters (BOQ) at his 
temporary duty station, Clark Air Force Base (AB) in the Philippines, which 
he is directed to maintain while deployed to Taiwan because of adverse weather 
conditions, and where he is paid for the period August 8 through October 1, 1972, 
the maximum locality per diem rate of $13 is entitled to reminbursement of the 
$2 per day service charge he paid during his absence from the AB notwithstand- 
ing paragraphs M4205-5 and M4254-1b of the Joint Travel Regulations against in- 
creasing a maximum locality rate. The service charge is not a rental fee but is in- 
tended to defray operating expenses, and as the service was not agreed to by the 
officer, or required to be furnished during his absence, the reimbursement will 
not constitute additional per diem. 


To R. C. Kearney Il, Department of the Air Force, June 5, 1973: 


Further reference is made to your letter dated December 6, 1972, 
file reference ACFFT, with attachments, forwarded here by endorse- 
ment dated February 13, 1973, from the Department of Defense Per 
Diem, Travel and Transportation Allowance Committee, which re- 
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quests an advance decision as to the entitlement of Major Warren T. 
Kwiecinski, SSAN 392-28-1408, to reimbursement for BOQ (bachelor 
officer quarters) service charges for the period from August 8 through 
October 1, 1972. This request was assigned PDTATAC Control No. 
73-4. 

The record indicates that Major Kwiecinski’s permanent duty sta- 
tion was Barksdale Air Force Base (AFB), Louisiana. He performed 
temporary duty at Clark Air Base (AB), Philippines, from May 7, 
1972, to August 8, 1972. He was then assigned temporary duty at 
Ching Chuan Kang, AB, Taiwan, during the period of August 8 
through October 19, 1972. According to Major Kwiecinski’s letter of 
November 13, 1972, the 4102d Air Refueling Squadron was directed 
to move to Ching Chuan Kang AB after 2 months of torrential rains 
had reduced Clark AB’s capability to support aerial tanker operations. 

The member states that the commander of the squadron directed 
his staff to maintain assigned BOQ at Clark AB. He further states 
that personnel were informed to expect redeployment to Clark AB in 
approximately 10 days, after the fuel line from Cubi Point Naval Air 
Station to Clark AB was repaired. However, the squadron apparently 
remained at Ching Chuan Kang AB until October 19, 1972. Major 
Kwiecinski was paid the maximum locality per diem rate of $13 per 
day while at this air base as no Government quarters or meals were 
furnished to him. Major Kwiecinski states that on October 2, 1972, he 
and approximately 40 other members were flown to Clark AB to re- 
cover their personal belongings and to check out of their assigned 
quarters. 

During the period that Major Kwiecinski maintained his assigned 
quarters at Clark AB pursuant to his commander’s direction (Au- 
gust 8, 1972, to October 1, 1972), he was assessed a BOQ service charge 
of $2 per day for a total charge of $110. He paid this charge and now 
seeks reimbursement thereof. Major Kwiecinski believes that he is 
entitled to such reimbursement since his commander directed him to 
maintain quarters at Clark AB. 

You express doubt regarding the claim for reimbursement of BOQ 
fees paid by the member, as it appears that such payment would be 
in excess of the maximum locality rate set forth in Appendix A of the 
Joint Travel Regulations (JTR). 

Paragraph M4205-5, JTR, provides in pertinent part: 

b. Additional Quarters Required During Period of Temporary Duty. * * * 


When an officer or an enlisted member is required to procure additional Govern- 
ment quarters not under the jurisdiction of the Department of Defense, or they 
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are required to procure additional lodgings built and operated with nonappro- 
priated funds, the per diem allowance will be increased by the daily cost incurred 
for the use of such quarters, rounded to the next higher dollar. The increase in 
the per diem rate is authorized only when the procurement of additional Govern- 
ment and nonappropriated quarters is required through no fault of the member. 
In no case will these additions result in a total per diem of more than $25, or 
locality rate in Appendix A when member is paid under the provisions of par. 
M4205-3f (2), item 2, for travel outside the United States. [Italic supplied. ] 

A similar limitation on the amount of per diem payable is also 
found in paragraph M4254-1b of the regulations. 

Since Major Kwiecinski was paid the maximum locality per diem 
rate of $13 per day, as set forth in Appendix A of the Joint Travel 
Regulations, during his temporary duty at Ching Chuan Kang, AB, 
per diem payment in excess of this amount is precluded. 

Paragraph 3-11 of Air Force Manual (AFM) 30-7, dated Janu- 
ary 1, 1970, provides in pertinent part: 

b. Personnel who voluntarily occupy bachelor quarters after receiving a notifi- 
cation that service charges are established are considered to have accepted any 
established service charges. Personnel who are involuntarily assigned to bach- 
elors quarters, and do not agree to accept the maid/housekeeping service, will 
not be required to pay the service charge; however, they are responsible for 
cleaning their personal living area. [Italic supplied.] 

Under the above provision, a member is not required to pay a BOQ 
service charge if he is involuntarily assigned to a BOQ and does not 
agree to accept the maid/housekeeping service. In the present case, 
the fact that Major Kwiecinski was involuntarily assigned to the BOQ 
at Clark AB is clearly established in view of his commander’s direc- 
tion that the assigned BOQ’s were to be maintained. Further, there 
is no indication in the present record that he agreed to accept the 
maid/household service. In this regard, it would appear that a BOQ 
service charge should not be assessed where, in the performance of a 
member’s official duties, he is required to maintain quarters but does 
not in fact occupy such quarters. 

The BOQ service charge is intended to defray the cost of housekeep- 
ing, other services, and supplies and equipment not available from ap- 
propriated funds (see paragraph 4-8 AFM 30-7). These services in- 
clude the daily changing of linens, the providing of an adequate sup- 
ply of soap and towels, maid service, etc. It is clear that these services 
are not required to be rendered during the period of time that a 
member does not occupy the quarters. Further, the service charge 
obviously is not a rental fee (which may not be charged a member for 
his use of Government quarters), and therefore the mere assignment 
to BOQ should not be a basis for the imposition of a service charge, 
where the assignment is involuntary. 

It would seem from the above that Major Kwiecinski should not 
have been assessed the $110 BOQ service charge for the involuntary 
“use” of BOQ at Clark AB from August 8, 1972, to October 1, 1972. 





920 DECISIONS OF THE COMPTROLLER GENERAL [52 


Therefore, it appears that the member may request an adjustment of 
BOQ charges by the Clark Air Base Billeting Fund, a nonappropri- 
ated fund activity. Any reimbursement would not constitute the pay- 
ment of additional per diem. Cf. 45 Comp. Gen.- 551 (1966). The 
voucher and supporting papers will be retained here. 


[ B-178156 J 


Details—Compensation—Higher Grade Duties Assignment 


A GS-12 employee detailed on July 26, 1971, on a temporary basis to the GS-13 
position of Chief, Employee Relations Branch in the Pacific Northwest Region 
of the Forest Service, pending receipt from headquarters of the certificate of 
candidates to fill the position, who was not selected when the position was filled 
on August 20, 1972, may not be retroactively temporarily promoted to GS-13 for 
the period involved. Exceptions to the rule that a personnel action may not be 
effected retroactively to increase the right of an employee to compensation are 
permitted where the personnel action intended is not effected through adminis- 
trative error; where an error deprives an employee of a right granted by statute 
or regulation; and where nondiscriminatory administrative regulations or pol- 
icies have not been carried out, and the higher level assignment not falling within 
any of the exceptions, the employee is only entitled to the salary of the position to 
which appointed. 


To the Secretary of Agriculture, June 5, 1973: 


Reference is made to letter dated March 2, 1973, from Mr. J. W. 
Deinema, Acting Chief, Forest Service, requesting our decision as to 


whether the Forest Service has the authority to effect a retroactive 
temporary promotion for an employee, Mr. William D. Green, for the 
period July 26, 1971, through August 19, 1972. 

The circumstances surrounding this request are set forth in the 
above-cited letter as follows : 


On July 2, 1971, a position of Chief, Employee Relations Branch (Supervisory 
Labor Management Relations Specialist GS-230-13), was established in the 
Division of Personnel Management, Pacific Northwest Region, Forest Service, 
U.S. Department of Agriculture. 


On July 26, 1971 that office requested the Washington Office, Forest Service, 
Washington, D.C., for a certificate of candidates to fill this position. That re- 
quest also asked that Mr. William D. Green be included on the requested certifi- 
cate. Mr. Green met the criteria for filling the position. 


Mr. Green was at this time assigned as a Personnel Management Specialist. 
GS-201-12, Employment and Employee Relations Branch, Division of Personnel 
Management, Pacific Northwest Region. 


Pending receipt of the certificate of candidates to fi'l the GS-13 position, Mr. 
Green was assigned to that position on a temporary Acting basis. 


Concurrent with this activity the Regional Personnel Officer was reassigned 
(July 11, 1971) and his successor did not report for duty until after November 1, 
1971. In addition, the President’s freeze on hiring and promotions was effected 
on August 5, 1971, and the Department of Agriculture and the Forest Service 
froze all promotions shortly thereafter. As a result of these events no action was 
taken to formally fill the GS-13 position, nor was Mr. Green’s detail to that posi- 
tion formally recognized through a detail documented by a personnel action or a 
temporary promotion. 
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On March 16, 1972, the Region again requested a certificate of candidates in 
order to fill the Employee Relations Branch Chief position previously established 
on July 2, 1971. The Washington Office replied on March 22, 1972, that the posi- 
tion should be filled by lateral reassignment and this was done, effective Au- 
gust 20, 1972. Mr. Green was not selected to fill the position but continued to 
perform the duties of Employee Relations Branch Chief from July 1971 through 
August 1972. 


It is further stated in the letter that as a result of his non-selection 
for the grade GS-13 position Mr. Green filed a formal grievance. One 
of his allegations was that he was unfairly treated by being detailed 
toa higher grade position without appropriate compensation or recog- 
nition. The Washington Office of the Forest Service concluded that 
“Mr. Green did function as Chief, Employee Relations Branch, for a 
period of time without being officially detailed or compensated.” It 
was also found that “the Region was in violation of the spirit if not 
the intent of the Federal Personnel Manual, Chapter 300, Section 8-3.” 

Consequently, it is reported that the Grievance Examiner concluded 
that there was a serious breach by the Forest Service of the Civil Serv- 
ice Commission and the Department of Agriculture’s policies and 
regulations concerning details, which resulted in unfair treatment to 
Mr. Green. Based on the above facts, the Examiner found that the 
Forest Service “was obligated to give Mr. Green a temporary promo- 
tion and/or have the position filled, through appropriate means, as 
soon as circumstances permitted.” The Examiner accordingly recom- 
mended that Mr. Green’s records be documented, so as to be given 
recognition for the entire period that he was detailed to the higher 
grade position. While recognizing that the regulations do not make 
any provisions for a retroactive temporary promotion and that such 
promotions may not be made, the Examiner further recommended that 
the Forest Service present the circumstances of Mr. Green’s grievance 
to the Civil Service Commission and/or the Comptroller General for 
a ruling as to whether or not Mr. Green may receive a retroactive 
temporary promotion for the period of time he performed higher 
grade duties. 

It is urged in the letter that the finding that Mr. Green was, in fact, 
acting as an incumbent of the new grade GS-13 position supports a 
conclusion that the failure to process a temporary promotion was an 
administrative error. Also, it is contended that the provisions of 5 CFR 
550.801 (b), providing for the payment of backpay when the employee 
is found to have undergone an unjustified or unwarranted personnel 
action, and the rationale applied in our decision 48 Comp. Gen. 258 
(1968) Jead to the conclusion that a retroactive temporary promotion 
is in order. 

As a general rule a personnel action may not be effected retroactively 
so as to increase the right of an employee to compensation. See 40 
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Comp. Gen. 207 (1960). However, exceptions to this rule have been 
made where through administrative or clerical error a personnel action 
was not effected as originally intended, where an administrative error 
has deprived the employee of a right granted by statute or regul: ition, 
or where nondiscretionary administrative regulations or policies have 
not been carried out. See B-172077, April 7, 1971; B-165125, Octo- 
ber 28, 1968, copies enclosed. 

It is clear from the record before us that the circumstances sur- 
rounding Mr. Green’s working assignment from the period July 26, 
1971, through August 19, 1972, do not fall within any of the above 
exceptions so as to justify a temporary promotion retroactively. Even 
though he may have been eligible for promotion to grade GS-13 during 
this period, Mr. Green had no vested right to such a promotion at any 
time, by statute, regulation, or otherwise. In this regard, while we 
recognize that the actions of the Forest Service in the present case 
may not have been within the intent of Subchapter 44, Chapter 335 
of the Federal Personnel Manual (i.e., that except when the service 
is for a brief period, a temporary promotion should be effected where 
the temporary service of an employee in higher-grade position is 
required), there are no mandatory provisions contained therein direct- 
ing that an agency promote the employee under such circumstances. 

Our decision in 48 Comp. Gen. 258, supra, is clearly distinguishable 
from the present case. In that case when an employee’s position was 
reclassified from grade GS-9 to grade GS-11, the agency delayed in 
promoting the employee to Grade GS-11 for approximately 9 months 
after the Civil Service Commission waived the position’s qualification 
requirements. We held that since the applicable regulation directed 
that personnel action be taken within specified time limits when a 
classification action had been effected, and the agency failed to take 
such action within the time specified, corrective action was in order. 
Thus, the decision clearly fell within the above-cited exception that 
a nondiscretionary administrative regulation had not been carried out. 

In addition to the above, it is stated in the letter of March 2, 1973, 
that the final decision as to whether Mr. Green would be promoted to 
grade GS-13 rested within the discretionary authority of the Wash- 
ington Office of the Forest Service. The letter indicates in this con- 
nection that it is doubtful that the Washington Office would have ap- 
proved his selection, in place, to grade GS-13, in view of the manage- 
ment philosophy that interunit experience is important for the bet- 
terment of the organization and the development of employees, and 
that this view seems to be substantiated by the fact that a grade GS- 
13 employee from another Forest Service unit was selected for the 
new unit. Since it appears that Mr. Green would not have been tempo- 
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rarily promoted in any event, it is difficult to find a basis on which to 
justify a retroactive temporary promotion for the period involved, 
other than the fact that he had performed higher grade duties for 
which he received no additional compensation. With respect to this 
latter fact, you are advised that Federal employees are entitled only 
to the salaries of the positions to which they are appointed regardless 
of the duties they actually perform. See Dianish v. United States, 183 
Ct. Cl. 702 (1968) ; Coleman v. United States, 100 Ct. Cl. 41 (1948) ; 
B-175372, April 13, 1972, copy enclosed. 

Accordingly, we find no basis on which the Forest Service may effect 
a retroactive temporary promotion for Mr. Green for the period 
involved. 


[ B-159950 J 









Funds—Nonappropriated—Civilian 
mium Pay for Sunday Work 


Employee  Activities—Pre- 





Prevailing rate employees of nonappropriated fund instrumentalities of the 
military departments and the Coast Guard who work regularly scheduled tours 
of duty of less than 40 hours a week may not be allowed Sunday premium pay 
under 5 U.S.C. 5550, as added by section 10 of Public Law 92-392, August 19, 
1972. The legislative history of the act shows it was the intent of Congress to 
provide Sunday premium pay for nonappropriated fund employees in the same 
amounts and under the same conditions as such pay is authorized for other Fed- 
eral prevailing rate employees. Accordingly, the Civil Service Commission regu- 
lations issued pursuant to 5 U.S.C. 5548(b) under which Sunday premium pay 
is allowed prevailing rate employees of nonappropriated fund activities should 
require that such employees have basic full-time workweeks of 40 hours, ex- 
clusive of regularly scheduled overtime, for entitlement to Sunday premium pay. 
To the Chairman, United States Civil Service Commission, June 6, 


1973: 


We refer to your letter of April 5, 1973, concerning the payment 
of Sunday premium pay to prevailing rate employees of nonappro- 
priated fund instrumentalities of the military departments and the 
Coast Guard under the provisions of 5 U.S. Code 5550, as added by 
section 10 of Public Law 92-392, August 19, 1972. 

You request our decision with respect to the payment of Sunday 
premium pay to employees at such instrumentalities who work regu- 
lary scheduled tours of duty of less than 40 hours a week in view of 
the decision 46 Comp. Gen. 337 (1966) in which it was held that the 
provisions of 5 U.S.C. 5544(a) which authorize Sunday premium pay 
for prevailing rate employees other than those employed by nonappro- 
priated ‘fund instrumentalities apply only to full-time employees. In 
that connection you indicate that many nonappropriated fund em- 
ployees who are considered “full-time” employees have basic work- 
weeks of a few hours less than 40. As an example you say that such 
employees may work 5 - 7-hour days for a total of 35 hours per week. 
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The language of 5 U.S.C. 5550 with respect to Sunday premium pay 
is similar to that contained in 5 U.S.C. 5544(a) in that premium pay 
is prescribed for employees whose “regular work schedule includes an 
8-hour period of service, part of which is on Sunday.” 

We note that 5 U.S.C. 5550 in addition to providing for Sunday 
premium pay provides for payment of overtime compensation to pre- 
vailing rate nonappropriated fund employees for work in excess of 8 
hours a day or 40 hours a week. That section also authorizes payment 
of premium pay for standby or on-call duty based upon a workweek 
in excess of 40 hours. It seems clear, therefore, that the Congress in 
enacting premium pay provisions for nonappropriated fund prevail- 
ing rate employees predicated such allowances on the assumption that 
the basic workweek of full-time employees in that category was 40 
hours. Moreover, the legislative history of Public Law 92-392 shows 
that it was the intent of Congress to provide Sunday premium pay 
for prevailing rate nonappropriated fund employees in the same 
amounts and under the same conditions as such pay is authorized for 
other Federal prevailing rate employees. See H. Rept. 92-339 at page 
23. 

Accordingly, it is our opinion that the Commission’s regulations 
issued pursuant to 5 U.S.C. 5548(b) under which Sunday premium 
pay is allowed prevailing rate employees of nonappropriated fund in- 
strumentalities should require that such premium pay will be allowed 
only to employees who have basic full-time workweeks of 40 hours 
exclusive of regularly scheduled overtime. 


[ B-177152J 


Transportation—Rates—Classification—Bomb Fins and Bodies 


A mixed-truckload shipment of bomb fins and bodies (explosives and projectile 
parts) described in the Government bill of lading as “ammunition items” and 
tendered subject to C. I. Whitten Transfer Co. Tender I.C.C. No. 300 was er- 
roneously classified and therefore the I.C.C. No. 300 tender is inapplicable. Bomb 
fins are not blasting supplies as the term “supplies” refers to items furnished 
for operational or maintenance purposes whereas the fins form part of a com- 
pleted product, nor are the fins ammunition or explosives as they were not trans- 
ported as an accessory to a larger unit also being transported at the same time. 
However, the services having been performed and received, under the principle of 
quantum meruit, the earrier is entitled to a reasonable compensation. which will 
be obtained by computing the charges due under Whitten’s tariff rates on Com- 
ponent Parts of Explosives contained in MF-I.C.C. No. 64. 


To the C. I. Whitten Transfer Company, June 6, 1973: 


Reference is made to your letter of September 28, 1972, with en- 
closures, requesting review of our settlement certificate of June 23, 
1972, which disallowed your claim (our No. TK-945534) for $16.64 on 
bill No. 6429-A for additional freight charges. The claim relates to 
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a shipment of Government property transported from Fort Estill, 
Kentucky, to Dover Air Force Base, Delaware, under Government 
bill of lading (GBL) F-3350172, dated June 3, 1970. 

Review is sought on the basis of a letter from the Bureau of Opera- 
tions, Interstate Commerce Commission, dated February 18, 1972, 
which indicates the belief that bomb fins and bodies cannot be con- 
sidered to be blasting supplies. The letter further indicates the possi- 
bility that the term “explosives” would include such bomb parts, de- 
pending upon the particular circumstances surrounding each individ- 
ual shipment. You therefore contend that the bomb fins were properly 
rated as explosives. 

The shipment in question consisted of 11,911 pounds of articles (in- 
cluding dunnage and pallet weight) described in the bill of lading as 
“AMMUNITION ITEMS.” Such articles consisted of inert bomb fin 
assemblies, fuze bomb tails, fuze bomb noses, and detonating fuzes. 
The face of the bill of lading, in the space provided for a showing of 
tariff or special rate authorities, indicates that the shipment was ten- 
dered subject to the provisions of C. I. Whitten Transfer Co. Tender 
1.C.C. No. 300. However, that tender applies only on shipments of 
“Ammunition and/or Explosives and/or Fireworks” and thus would 
be inapplicable to a mixed shipment of explosives and projectile parts 


(bomb fins). 


The informal comments which you have received from the Bureau 
of Operations are of a general nature and are not controlling on the 
disposition of related problems treated in formal proceedings. But we 
will consider the implications of those comments as related to this case. 
We agree with the premise that bomb fins are not blasting supplies. 
As stated in our decision B—170792, November 15, 1971— 


The term “supplies” has a very broad meaning and is distinguished from 
“materials” or “ingredients.” It embraces those things furnished for the purpose 
of operation, as distinguished from “materials,” which are furnished for original 
construction. Mutrie Motor Transportation, Inc. v. Blue Line Express, 53 M.C.C. 
530 (1951) ; Carroll Trucking Co., Interpretation of Certificate, 52 M.C.C. 178 
(1950). The term “supplies” means those things consumed in, or necessary to, 
the maintenance and operation of a plant, factory, or business other than the 
raw materials or ingredients which go into the finished product. Bell Motor 
Freight, Inc., Extension-Aluminum Foil, 67 M.C.C. 544 (1956) ; St. Mary’s Truck- 
ing Co., Inc., Extension-Michigan, 82 M.C.C. 502 (1960). They do not form part 
of the completed product and are articles furnished for the purpose of operation, 
such as wrapping paper or returnable skids, or forms, hoists and gasoline used 
by a contractor. Johnson Truck Service v. Salvino, 61 M.C.C. 329, 333 (1952) re- 
versed on other grounds in Salvino v. United States, 119 F. Supp. 277 (1954) ; 
Builders Express, Inc.. Interpretation of Certificate, 51 M.C.C. 103, 107 (1949). 
Supplies are such things as are intended to be used and consumed in the progress 
of the work. Grifall Common Carrier Application, 62 M.C.C. 763, 765 (1954) ; Dart 
Transit Co.—Investigation of Operations, 54 M.C.C. 429, 487 (1952) affirmed Dart 
Transit Co. v. Interstate Commerce Commission, 110 F. Supp. 876 (1953), affirmed 
345 U.S. 980 (1953). 
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It seems to us that a bomb fin would be better described as “material” 
than as an item of “supply.” Such fins apparently do not meet many 
of the tests for classifying an item as a “supply,” since fins form a 
part of the completed product and are not items furnished for the 
purpose of operation or maintenance as used by a contractor. 
However, if bomb fins are not blasting supplies, it does not neces- 
sarily follow that they can be termed explosives or ammunition, so as 
to be ratable under Whitten Tender I.C.C. No. 300. The Bureau of 
Operations letter of February 18 states in part— 
It is possible, however, that the term explosives would include these bomb parts 
and instruments. Bombs and other ammunition, * * *, have been considered 
within “explosives” authority when they contain explosives. The general rule is 
that where a carrier has authority to transport a commodity, this includes parts 
of that commodity which are moving in connection with it and at the same time. 
However, independent shipments of parts for stock, or shipments consisting 


entirely of pieces or ingredients to be assembled at destination into bombs or 
other ammunition are not within “explosives” authority. 


This rationale was discussed in Fast Texas Motor Freight Lines— 
Interpretation of Certificate, 62 M.C.C. 727 (1954), wherein it was 
stated at page 728 that, 


* * * the general rule has been that authority to transport a specified com- 
modity is not authority to transport unassembled parts or ingredients thereof. 
This rule is particularly valid where, as here, the authorized commodity “ammu- 
nition” has a large variety of forms and sizes and where the parts when trans- 
ported are not in the nature of accessories intended for installation on.a specific 
larger unit which is also being transported at the same time, but, rather, are 
themselves a subdivision of the larger unit in an unassembled state. A grant of 
authority to transport “ammunition” cannot be construed as authority to trans- 
port also ingredients, or component parts of ammunition, or incomplete unassem- 
bled units intended for incorporation or assembly at a proper time and place 
into a unit of ammunition. 

Under this rationale bomb fins would not be classifiable as “ammuni- 
tion,” since they were not being transported as an accessory to a larger 
unit, also being transported at the same time. Thus, the transportation 
of an ingredient or component part (the bomb fins) , not being shipped 
with articles describable as “ammunition,” does not come within Whit- 
ten’s authority to transport “ammunition” so as to make applicable the 
terms of Tender I.C.C. No. 300. 

Further, the bomb fins could only be termed explosives if they met 
one of two conditions: (1) they, in and of themselves, had an ex- 
plosive capacity or (2) they were transported with other components 
which when assembled would comprise a complete bomb. The record 
does not indicate whether the bomb fin assemblies had any explosive 
capacity of their own, and the bill of lading shows that only some com- 
ponents of a bomb were being transported, not an entire, unassembled 
bomb. Therefore, it is our view that the bomb fin assemblies would not 
fall within the classification of “explosives.” 

Since the bomb fins were neither blasting supplies nor ammunition 
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or explosives, the items shipped would not be embraced within the 
commodity description of Tender I.C.C. No. 300 and the rates pro- 
vided therein would not be applicable to the shipment. However, the 
service has been performed and the benefit of the service has been 
received. Consequently, under the principles of guantum meruit, the 
carrier is entitled to a reasonable compensation. See National Car- 
loading Corp. v. United States, 64 F. Supp. 150, 105 Ct. Cl. 479 (1946) ; 
Berger v. Dynamic Imports, Inc., 274 N.Y.S. 2d 537 (1966) ; Cities 
Service Oil Co. v. Erie R: Co., 237 I.C.C. 387, 389 (1940) ; Brownlee v. 
Southern Ry., 192 I.C.C. 119, 121 (1933); and Stein Potato Co. v. 
Northern Pacific Ry. Co., 144 I.C.C. 123, 124 (1928). Since Whitten’s 
tariff rates, as contained in MF-I.C.C. No. 64, apply to COMPO- 
NENT PARTS OF EXPLOSIVES, there would seem to be no valid 
reason why such rates should not be used in computing the measure of 
the quantum meruit charges due for this mixed-truckload shipment. 

The settlement disallowing your claim was consistent with that view, 
and, accordingly, it is sustained. 


[ B-178237 J 


Transportation—Rates—Section 22—Agencies Not Party to Quo- 


tations—Applicability of Special Rates to All Agencies Nonetheless 
Payment for a shipment of Electrical Instruments, NOI, by the Coast Guard, 
which was transported in a 40-foot trailer given exclusive use, with a released 
valuation of 60 cents per pound, properly was computed under Trans Country 
Van Lines Tender I.C.C. No. 50—a section 22 Tender—that had been referenced 
in the Government bill of lading, and the carrier is not entitled to the additional 
charges claimed. The carrier’s claim is based on Government Rate Tender I.C.C. 
No. 1-U, which names the Coast Guard because Tender I.C.C. No. 50 does not, and 
on the fact its commercial bill of lading makes reference to I.C.C. No. 1-U. How- 
ever, the I.C.C. No. 50, section 22 Tender is offered to the “United States Govern- 
ment” and until canceled is available to any Government agency, without giving 
special notice, that is willing to do business with the offering carrier, unless the 
agency is specifically excluded from the Tender. 


To the Trans Country Van Lines, Inc., June 6, 1973: 


Your letter of July 28, 1972, and earlier letters, in effect, request re- 
view of our settlement certificate (claim TK-912888) dated January 
28, 1971. That certificate disallowed your claim for $671.94 on supple- 
mental bill No. 6773. You maintain that a certain section 22 tender 
must be used to determine the applicable charges and the settlement 
certificate is predicated on the use of another section 22 tender pro- 
viding a lower charge basis. 

The transportation services involved were covered by Government 
bill of lading (GBL) B-9138081, issued March 22, 1967. Under that 
GBL a shipment of Electrical Instruments, NOI, weighing 23,660 
pounds, was accepted by Trans Country for transportation from the 
United States Coast Guard Supply Center, Brooklyn, New York, to 
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Avondale, Louisiana, The GBL shows that a 40-foot trailer having a 
capacity of 3,000 cubic feet was ordered and furnished, that exclu- 
sive use of trailer was requested, that the articles were released at a 
value of 60 cents per pound, and that “ICC No. 50” was considered 
by the Coast Guard to be the applicable tender for the computation of 
the charges. Reference to Tender I.C.C. No. 50 appears in the block 
on the GBL reserved for reference to Tariff or Special Rate Authori- 
ties. 

For the subject services you originally claimed $1,941.79 on your 
bill 6773 and were paid in that amount by a Government disbursing 
officer in May 1967. The amount of $1,941.79 was produced by a rate of 
$8.15 per 100 pounds applied to 23,660 pounds ($1,928.29) and a $13.50 
per shipment charge. 

In our audit it was determined that the allowable charges were 
$1,269.85 (23,660 pounds at $5.31 per 100 pounds), plus a per shipment 
charge of $13.50. Upon your failure to refund, the difference of $671.94 
between the allowable amount and the paid charges of $1,941.79 was 
recovered by setoff in the payment of another bill. Our notice of over- 
charge (Form 1003), issued to you on March 1, 1968, shows that the 
charge basis was derived from Trans Country Van Lines Tender I.C.C. 
No. 50, supplement 4, effective March 1, 1967. 

You disputed the setoff and subsequently submitted your supplemen- 
tal bill 6773 for additional charges of $695.60, somewhat higher than 
the original claim for $671.94 due to the fact that you raised the line 
haul rate from $8.15 to $8.25 per 100 pounds. 

The $8.25 rate is derived from Government Rate Tender I.C.C. No. 
1-U;; it is your position that Tender I.C.C. No. 50 is not applicable to 
the transportation in question because the Coast Guard is not named 
in the tender as an offeree. Therefore, you believe that the Coast 
Guard was not entitled to take advantage of the rates set forth therein. 
Since Tender I.C.C. No. 1-U specifically names the Coast Guard as 
one of the Government agencies authorized to ship goods under the 
terms of the tender, you believe that I.C.C. No. 1-U is the only tender 
for use in determining the charges. You also are of the opinion that 
since your commercial bill of lading contains a reference to “GRT1U 
No. 6” (Government Rate Tender I.C.C. No. 1-U, Section VI), the 
transportation contract requires the use of that tender to determine 
the charges due the carrier for these services. 

Condition 2 on the back of GBL B-9138081 sets forth that— 

Unless otherwise specifically provided or otherwise stated hereon, this bill 


of lading is subject to the same rules and conditions as govern commercial ship- 
ments made on the usual forms provided therefor by the carrier. 


As noted, your usual form, the standard household goods bill of 
lading and freight bill, included a reference to Government Rate Ten- 
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der I.C.C. No. 1-U. But there was “otherwise specifically provided 
or otherwise” stated on the related GBL (to which the commercial 
bill of lading specifically refers) that Trans Country Tender I.C.C. 
No. 50 was applicable to the transportation covered thereby. There 
thus was a reasonable basis for concluding that the Coast Guard and 
Trans Country (whose agent, when accepting the shipment, con- 
curred in the GBL terms for the account of the principal) intended 
that I.C.C. No. 50 be the applicable tender. 

It is obvious that the Coast Guard office issuing the GBL believed 
that there was no valid restriction to its use of I.C.C. No. 50, and it also 
seems probable that the reason Trans Country was offered the goods 
was because its I.C.C. No. 50 rates were comparable to other competing 
carriers who would have been eligible and available to handle the 
freight. As a matter of fact both Tender I.C.C. No. 1-U and Tender 
1.C.C. No. 50 were available for consideration by the shipping agency, 
but since the latter tender afforded the most favorable basis, the car- 
rier is obliged to apply the price in that tender. 

That the Coast Guard had a reasonable basis for concluding that 
I.C.C. No. 50 and Trans Country were appropriate for consideration 
in determining how the freight should be transported is initially found 
in I.C.C. No. 50 itself. Item 10 of I.C.C. No. 50, which is in the Uni- 
form Tender of Rates And/Or Charges For Transportation Services 
Government form, stipulates that the carrier offers “on a continuing 
basis to the United States Government, hereinafter called the Gov- 
ernment, pursuant to section 22 of the Interstate Commerce Act * * * 
the transportation services herein described.” If it were intended that 
the tender be limited to a particular Government agency, that intention 
could have been effectuated simply; but the tender as issued author- 
ized its use by any Government agency that wished to ship the various 
kinds of articles described therein, including electronic equipment and 
scientific instruments, subject to, among other types of special services, 
Exclusive Use of Vehicle handling. 

If Trans Country intended to limit use of I.C.C. No. 50 to the Mili- 
tary Traffic Management and Terminal Service, it has not done so 
under the language of the tender, and it is immaterial that the Mili- 
tary Traffic Management and Terminal Service might have been the 
principal user or one of the Government agencies which acknowledged 
that it intended to use the service at the rates specified in the tender. A 
section 22 tender a carrier offers generally to the “United States Gov- 
ernment” is available to any Government agency not excluded, willing 
to do business with the offering carrier. 

The tender does not require that an agency give the carrier any 
special advance notice that it intends to take advantage of the car- 
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rier’s offer. It is sufficient that the transportation contract as reflected 
in the GBL signify that intention any time during the period the 
tender is in effect and has not been canceled in accordance with its 
terms—which in this case was when the carrier undertook to notify the 
United States Government that the tender was canceled. And item 
21 of I.C.C. No. 50 states that the tender may be canceled by the car- 
rier on written notice of not less than 30 days or otherwise by mutual 
agreement. 

We believe that the transportation contract made between the par- 
ties in this case incorporated the terms of I.C.C. No. 50 and any charge 
basis contrary to those terms extending less favorable charges to the 
United States was superseded. Accordingly, the action of our Trans- 
portation and Claims Division in disallowing your claim based on the 
applicability of Tender I.C.C. No. 1-U was correct and it is sustained. 


[ B-176881 J 


Set-Off—Transportation—Property Damage, Ete.—Freight 
Charges and Damage Claim Arising in Same Shipment 


In the absence of any evidence rebutting the Government’s prima facie case of 
carrier liability for damages to a shipment of switches which moved under a Gov- 
ernment bill of lading. the Comptroller General upon review sustained the action 
taken by the Transportation and Claims Division in offsetting the freight charges 
due the carrier against the Government’s damage claim on the same shipment. 
The carrier’s prima facie liability having been established, it had the burden of 
proving otherwise but failed to show lack of negligence and improper packing— 
in fact its agent participated in loading the shipment (209 F. 2d, 442, 445). The 
legal justification for the offset was recently restated in Burlington Northern, Inc. 
v. United States, 462 F. 2d 526. The amount of the damage claim in excess of the 
freight charges is for prompt refund or collection by other means. 


To the Murphy Motor Freight Lines, Inc., June 7, 1973: 


Please refer to your letter of March 21, 1973, to our Transportation 
and Claims Division, which we will consider as a request for review of 
the action taken by that Division on its Certificate of Settlement. (our 
claim No. TK-945043) dated March 1, 1973. 

The settlement allowed in full the $1,144.65 claimed on your bill No. 
303 for freight charges on a shipment of four sets of switches (consist- 
ing of 33 pieces) transported for the Bureau of Reclamation, Depart- 
ment of the Interior, under Government bill of lading No. D-5067224 
by Garrett Freightlines and Murphy from Coulee Dam, Washington, 
to Granite Falls, Minnesota, in November 1969. 

The amount allowed was set off against a damage claim of $6,902.23 
discovered when Murphy delivered the shipment at Granite Falls; the 
damage claim was sent here for collection by the Bureau of Reclama- 
tion. 

Also involved here is the Division’s letter of Februray 20, 1973, file 
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TC-SR-014814-EPD, to you, informing you of the carrier’s prima 
facie liability for the damage claim and that the amount found al- 
lowable on your bill No. 303 would be set off against the amount of the 
damage claim. You were requested to refund the balance of that claim. 

In your letter you renew your request for payment of freight 
charges of $1,144.65 and you state that your company’s position on the 
damage claim is that carrier liability has not been established ; that the 
damage was caused by acts of the shipper (improper loading) ; that 
the switches were shipped set up with the insulators in place whereas 
ordinarily you state that the insulators would have been packed sepa- 
rately in small wooden crates to minimize movement during normal 
transportation handling; and that in your view the major part of the 
damages to the insulators was caused by normal road vibration. 

You enclosed with your letter a copy of memorandum from Garrett 
Freightlines which we will accept as clarifying the fact that the ship- 
ment moved from origin to destination on one 40-foot flat rack trailer 
and was not transferred to another trailer while en route as is indi- 
cated on the copies of the delivery receipts in our records. 

The legal justification for the Division’s setoff of your claim for 
freight charges against the Government’s damage claim was recently 
restated in Burlington Northern, Inc. v. United States, 199 Ct. Cl. 1438, 
462 F. 2d 526 (1972). There, at page 529, the Court of Claims said: 


The general rule of the Government’s right of offset is clearly stated in United 
States v. Munsey Trust Co., 332 U.S. 234, 67 S.Ct. 1599, 91 L.Ed. 2022 (1947), 
wherein the Supreme Court stated at page 239, 67 S.Ct. at page 1602, “The gov- 
ernment has the same right ‘which belongs to every creditor, to apply the un- 
appropriated moneys of his debtor, in his hands, in extinguishment of the debts 
due him.’” This procedure has been followed in many areas, including transpor- 
tation cases, C ¢€ H Transportation Co. v. United States, 193 Ct. Cl. 72, 436 
F.2d 480 (1971) ; Johnson Motor Transport v. United States, 137 Ct. C1. 892, 149 
F, Supp. 175 (1957). 

See also, Yale Express System, Inc. v. Nogg, 362 F. 2d 111, 114, n. 2 
(1966). 

The Division’s letter of February 20, 1973, to you, correctly outlines 
the law applicable to this damage claim. Crucial to your defense of 
this claim is the rule that once a prima facie case of carrier liability is 
established (and the record establishes one), you have the burden of 
proving both that the carriers were not negligent and that the alleged 
excepted cause of the damage (here, improper loading) was the sole 
cause of the damages. 

Assuming that the shipment was improperly loaded and prepared 
for transportation by the shipper and that this was the proximate 
and sole cause of the damage to the shipment, you must further show 
that the defect was latent and concealed and not discernible to the 
ordinary observation of agents of the carrier. But the record shows 
that the carrier’s agent not only had the opportunity to observe and 
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inspect the packing and loading of the shipment, but, as stated by 
you in your letter of November 9, 1971, to the Bureau of Reclamation: 
The shipment in question was loaded jointly by the Government and by the 
driver for Garrett Freightlines, Incorporated. The switches were shipped set up 
and they were wired together at the top, in order to keep,the units from toppling 
over in transit. 

As was stated in United States v. Savage Truck Line, 209 F. 2d 442, 
445 (1953), cert. den. 347 U.S. 952: 

The primary duty as to the safe loading of property is therefore upon the 
carrier. When the shipper assumes the responsibility of loading, the general rule 
is that he becomes liable for the defects which are latent and concealed and 
cannot be discerned by ordinary observation by the agents of the carrier; but if 
the improper leading is apparent, the carrier will be liable notwithstanding the 
negligence of the shipper. This rule is not only followed in cases arising under the 
federal statutes by decisions of the federal courts but also for the most part by 
the decisions of the state courts. 

In these circumstances and in the absence of any evidence rebutting 
the Government's prima facie case of carrier liability for damages of 
$6,902.23 incident to the shipment of switches moved under Govern- 
ment bill of lading No. D-5067224, we sustain the action taken by our 
Transportation and Claims Division in allowing and crediting 
$1,144.65 in freight charges against the Government’s damage claim of 
$6,902.23 on the same shipment. The balance of that claim, $5,757.58, 
should be promptly refunded or it will be collected by other means. 


[ B-178132 J 


Bids—All or None—Separate Groupings 


Under a total small business set-aside solicitation for pastry require- 
ments that listed estimated quantities for each of the 33 items solicited 
and required both unit and total estimated prices for each of the items, and 
indicated any of the items might be grouped together and awarded to one or 
more bidders in whichever grouping would be most advantageous to the Govern- 
ment, multiple awards to the low bidder on two of three groupings submitted 
and to the protestant for the remainder of the items would result in the lowest 
aggregate price to the Government as provided by the solicitation, and as the 
statement of the group bidder that each group of items “are bid as a Total All 
or None Bid” does not qualify its bid, since in listing the items in groups, the 
bidder indicated that an award of individual items would not be acceptable, the 
group bidder. administratively determined to be a responsible bidder, is eligible 
to receive an award. 


To Fried, Frank, Harris, Shriver & Kampelman, June 12, 1973: 


By letter dated May 3, 1973, and prior correspondence, you protested 
on behalf of Martin Bakery, Incorporated (Martin). the proposed 
award of a contract under invitation for bids (IFB) F41615-73-B- 
0427 to Sterling Bakery, Incorporated (Sterling). The procurement 
was issued as a total small business set-aside on January 11, 1973, with 
bid opening date on February 13, 1973. 

The solicitation contemplated award of a requirements type con- 
tract for 33 pastry items for troop, hospital, and organizational con- 
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sumption at Lackland Air Force Base, Texas, for a 12-month period 
ending March 31, 1974. The schedule listed estimated quantities for 
each of the 33 items and required both unit and total estimated prices 
for each of the items. 

The solicitation cautioned bidders that the “quantities of supplies or 
services specified herein are estimates only, and are not purchased 
hereby.” Further, the solicitation did not guarantee bidders that any 
quantities described as estimated would be purchased, but rather, only 
the Government’s actual requirements would be procured. 

Sterling and Martin, the only bidders, bid on each of the 33 items 
set forth in the schedule. Martin submitted low unit prices for items 
1, 2, 5, 6, 8, 11, 12, 13, 14, and 15; and also submitted the low aggregate 
evaluated price for all 33 items in the amount of $523,740. Sterling was 
low bidder on items 3, 4, 7, 9, 10, and 16-33. Sterling’s aggregated 
evaluated price for all 33 items was $530,280, or $6,540 higher than 
Martin’s. However, the solicitation did not limit award to the low ag- 
gregated price on an all or none basis, but provided for multiple 
awards “for the items and combination of items which result in the 
lowest aggregate price to the Government * * *.” 

Martin bid each item separately while Sterling’s bid included the 
following: 


Item Numbers: 1, 2, 5, 6, 11 are bid as a Total All or None Bid. 

Item Numbers: 3, 4, 7, 8, 9, 10 are bid as a Total All or None Bid. 

Item Numbers: 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 

30, 31, 32, 38, are bid as a Total All or None Bid. 
It has been determined that on a multiple award basis the aggregate 
price to the Government would be $511,070. On this basis Martin 
would receive award for items 1, 2, 5, 6 and 11, for a total price of 
$56,740; and Sterling would receive award for items 3, 4, 7, 8, 9, 10 
and 12-33, for a total price of $454,330. 

You contend that by adding the “all or none” language Sterling 
qualified its bid in such a way as to render it nonresponsive. In this 
connection, you cite our decisions B—174038, December 28, 1971, and 
B-160173, October 20, 1966, for the proposition that our Office “has 
held numerous times that ‘all or none’ bids such as Sterling’s are non- 
responsive.” 

In B-174038 the solicitation contemplated award of an indefinite 
quantity contract for a single item, with a guaranteed minimum quan- 
tity of 624 units and with the Government reserving the right to order 
up to a total of 2,000 units. The low bid included the following lan- 
guage at the end of the schedule: 

IEE I RO a tee reclenpeseeimiga 624 $6. 
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Because of the “all or none” language the contracting officer consid- 

ered the low bid to be conditioned on award of the maximum quantity 
of 2,000 units; and since only the minimum quantity of 624 was to be 
awarded initially, he rejected the low bid as nonresponsive. The low 
bidder asserted that it intended to supply whatever quantity the Gov- 
ernment might order ; and that the “all or none” language was intended 
to overcome the eventuality that the contract might be awarded to 
more than one bidder. Our Office, however, denied the protest stating 
that the contracting officer’s interpretation was not unreasonable. 

In B-160173, swpra, we held that an “all or none condition” in a bid 
precluded award of any quantity other than the quantity set forth in 
the solicitation. In that case the IFB called for deliveries on an in- 
(lefinite quantities basis of an aggregate maximum quantity of 
2,474,700 tent pole sections to four different destinations. The IFB 
provided that bidders could bid on “maximum” and “minimum” 
quantities for each of the four destinations. 

The protesting bidder placed the word “all” in both the maximum 

quantity and minimum quantity columns for each of the four destina- 
tions. The bidder maintained that its bid should be interpreted as 
applying to any quantity that the Government might actually order 
under the IFB, rather than to the maximum quantity advertised. Our 
Office, however, agreed with the contracting officer and rejected this 
position. We stated: 
* * * By inserting the word “All” in the maximum quantity column, opposite 
each of the four destinations shown on Forms 369-1 and 369-2, you stated, in 
effect, that you were bidding upon that definite number of units specified in the 
preceding “Quantity (Number of Units)” column for each of the installa- 
tions ;* * *. 

You contend that the reasoning of the above-cited cases applies 
equally to the instant case. You maintain that Sterling’s use of the “all 
or none” language, particularly the use of the phrase “are bid as a 
total,” indicates that Sterling was bidding on the exact quantity set 
forth in the “Quantity-Estimated” column for each of the 33 items 
rather than on a “requirements” basis. Thus, you conclude that Ster- 
ling’s bid was nonresponsive to the Government’s need for a “require- 
ments” contract. 

Additionally, you maintain that at the very least the “all or none” 
language rendered Sterling’s bid ambiguous as its intent is not clear 
from a reading of its bid. You then point out that the ambiguity can- 
not be explained after bid opening, citing for example 45 Comp. Gen. 
800, 804-5 (1966). You therefore request that Sterling’s bid be re- 
jected as nonresponsive and that all 33 items under the solicitation be 
awarded to Martin. 

The Comptroller General decisions you cite for the proposition 
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that Sterling’s “all or none” language indicates that it was bidding 
on the exact quantities set forth in the schedule as the estimated quan- 
tity for each of the 33 items, rather than on a requirements basis, are 
distinguishable from the present case. In the procurements involved in 
those decisions only one item was being procured and maximum and 
minimum quantities were specified in the solicitation. Thus, when the 
bidders stated “all or none” it was reasonable to conclude that they 
intended to bid on only the maximum quantity specified. 

In the instant solicitation, however, no “maximum” and/or “min- 

imum” limitations are stated. Furthermore, section D of the solicita- 
tion reads in relevant part: 
* * * bids will be evaluated on the basis of advantages or disadvantages to the 
Government that might result from making more than one award (multiple 
awards). * * * individual awards will be for items and combinations of items 
which result in the lowest aggregate price * * *. [Italic supplied.] 

Thus, the solicitation clearly indicated that any of the 33 items in 
the schedule might be grouped together and awarded to one or more 
bidders in whichever grouping would be most advantageous to the 
Government. 

It is our opinion that when Sterling’s bid is viewed in light of the 
foregoing section, it must reasonably be interpreted to stipulate that 
award would be accepted only on items 1, 2, 5, 6, and 11 as a group; 
on items 3, 4, 7, 8, 9 and 10 as a group; and on items 12 through 33 
as a group; and that award of individual items or any other combi- 
nation of items would not be acceptable. We do not believe that the 
bid is reasonably susceptible of any other interpretation and to con- 
strue the qualifications as relating to item quantities rather than to 
groups of items is in our view unreasonable. By listing the items in the 
schedule in groups the bidder’s intent is clear. 

You also contend that Sterling may not be a responsible bidder 
within the meaning of Section 1, Part 9, of the Armed Services Pro- 
curement Regulation. You maintain it is likely that Sterling will not 
be able to obtain many of the ingredients necessary for satisfactory 
performance, and that the Government will be forced to alter its 
planned menus in order to accommodate Sterling’s inability to per- 
form. 

In this connection, a preaward survey of Sterling was conducted 
by the cognizant Defense Contract Administration Service office and 
an affirmative recommendation made in a report dated March 7, 
1973. On the basis of that report, which our Office has examined, the 
contracting officer determined that Sterling was a responsible prospec- 
tive contractor. Our Office has consistently held that questions con- 
cerning the qualifications of a prospective contractor are primarily 
for resolution by the administrative officers concerned. In the absence 
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of a showing of bad faith or arbitrary or capricious action, or lack of 
any reasonable basis for the determination, we are not justified in 
objecting to, or substituting our judgment for a determination made 
on this question by an administrative agency. Sec 49 Comp. Gen. 5538 
(1970) ; B-175922, October 17, 1972. Since no such showing has been 
made, we find no legal basis for overturning the agency’s determina- 
tion that Sterling is a responsible prospective contractor. 
On the basis of the foregoing, your protest is denied. 


[ B-177515 J 


Transportation—Household Effects—Military Personnel—“Do It 
Yourself” Movement—Benefits Entitlement 


A member of the uniformed services who incident to permanent change of 
station orders participates in a “Do It Yourself” program and moves his house- 
hold effects within the continental United States using a rental truck and 
packing materials furnished through a contractual arrangement by the Govern- 
ment with a national truck rental company and hired assistance to load and 
unload the goods is not considered to have been afforded “transportation in kind” 
and consequently he is entitled to a mileage allowance for his personal travel 
under paragraph M4150-1, item 1 of the Joint Travel Regulations (JTR), but not 
to per diem which is predicated on the denial of the mileage allowance. A move- 
ment under temporary duty orders entitles the member to a monetary allowance 
pursuant to JTR M4203-3a ; a travel allowance is payable for dependents riding 
in the rental truck ; and a reasonable reimbursement may be made for hired help 
if supported by required evidence. 


To the Secretary of the Navy, June 13, 1973: 


We refer further to letter dated November 2, 1972, from the Assist- 
ant Secretary of the Navy (Manpower and Reserve Affairs), for- 
warded here by letter of November 16, 1972, from the Per Diem, Travel 
and Transportation Allowance Committee (Control No. 72-50), con- 
cerning the entitlement to travel and transportation allowances of 
members of the uniformed services who participate in a “Do It Your- 
self” program for the movement of household goods within the con- 
tinental United States. 

The Assistant Secretary indicates that since the use of a rental truck 
to move household goods is generally less costly to the Government 
than a Government-arranged shipment by a commercial household 
goods carrier, the Navy has developed a program under which rental 
trucks and packing material are provided to Navy personnel who desire 
to move their own household goods within the continental United 
States. It is stated that the rental trucks and packing material are 
provided through contractual arrangements with national truck rental 
companies. 

Under the current provisions of the Joint Travel Regulations (para- 
graph M8500) a member who personally arranges for transportation 
of his household goods by means of a rental truck must procure the 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 937 


truck and packing aids himself and subsequently submit a claim for 
reimbursement. 

Since the member is required to drive the rental truck to the appro- 
priate destination, the following questions are asked concerning the 
member’s entitlement to travel and transportation allowances: 


1. Is a member who moves his household goods under this program incident 
to permanent change of station orders entitled to mileage allowance under the 
Joint Travel Regulations, paragraph M4150-1, item 1, or to per diem allowances 
for receiving “transportation in kind” (the truck in which he drives to destina- 
tion) under Joint Travel Regulations, paragraph M4150-1, item 2? If the member 
is entitled to per diem, is such per diem based on the actual required travel time 
or on a constructive basis over a usually traveled route by air or surface common 
carrier? 

2. The question of entitlement on permanent change of station is further com- 
plicated if the permanent change of station involves the member's separation 
from the service and he has travel entitlement to his home of record or plaée from 
which ordered to active duty, whichever he elects, under the provisions of para- 
graph M4157-la of the Joint Travel Regulations. This paragraph provides, in 
part, that the member is entitled to mileage allowance at the time of separation 
without regard to the actual performance of travel. If it is held in answer to 
paragraph 1 that a member is not entitled to a mileage allowance, is such decision 
applicable to a permanent change of station involving separation from the service? 
If it is, further questions arise regarding the member’s entitlement when the dis- 
tance household goods are moved differs from that between permanent duty sta- 
tion and the place elected for travel entitlement : 


a. When a lesser distance is involved, is either of the following applicable : 
(1) Reimbursement under the provisions of paragraph M4154 of the 
Joint Travel Regulations, or 
(2) mileage allowance for the distance between the location to which 
household goods are moved and the place elected for travel entitlement, 
providing such payment does not exceed mileage allowance to place of 
election? 


b. When a greater distance is involved, will the member be required to pay. 
in addition to excess cost for the rental truck, the amount by which trans- 
portation cost plus per diem involved in the actual transportation of his 
household goods exceeds a mileage allowance to the place elected for travel 
entitlement? If so. what cost elements, in addition to the charge for the rental 
truck must be included in the computation of transportation cost? 

3. Is a member who moves his household goods under the Navy’s program in- 
cident to temporary duty orders entitled to per diem allowances or to monetary 
allowances under the provisions of Joint Travel Regulations, paragraph M4203? 


Additionally, the Assistant Secretary refers to circumstances in 
which a member’s household goods are too heavy or cumbersome to be 
handled safely by him or his dependents. Since there are no provisions 
for assistance to the member under the Navy's contractual arrange- 
ments for obtaining rental trucks and packing material, it is stated 
that members are being instructed that they may hire personnel other 
than themselves or their dependents—to assist in loading and unload- 
ing—and they may submit claims for reimbursement of labor costs 
within reasonable amounts. The Assistant Secretary takes the view that 
the member should be reimbursed for the costs of such labor since such 
costs of labor for handling household goods are either directly or in- 
directly incurred by the Government when a shipment is made by a 
commercial carrier through a Government transportation officer. 
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It is understood by the Assistant Secretary that several claims for 
reimbursement of labor costs have been filed with the Navy but have 
been forwarded to this Office for settlement and that they have been ap- 
proved in whole or part. It is stated, however, that a decision in this 
regard is desired so that more definitive guidelines may be furnished 
to Navy personnel who desire to move themselves. 

Section 404(a), Title 37, U.S. Code, prov:des in pertinent part that 
under regulations prescribed by the Secretaries concerned, a member 
of a uniformed service is entitled to travel and transportation allow- 
ances for travel performed upon a change of permanent station, or 
otherwise, or when away from his designated post of duty, or upon 
separation from the service or release from active duty. Section 404(b) 
of Title 37 states that “The Secretaries concerned may prescribe—(1) 
the conditions under which travel and transportation allowances are 
authorized, including advance payments thereof; and (2) the allow- 
ences for the kinds of travel, but not more than the amounts authorized 
in this section.” Subsection (d) of section 404 provides that the travel 
and transportation allowances authorized for each kind of travel may 
not be more than one of the following— 


(1) transportation in kind, reimbursement therefor, or a monetary allowance 
in place of the cost of transportation at a rate that is not more than 7 cents a mile 
based on distances established, over the shortest usually traveled route * * * 

(2) transportation in kind, reimbursement therefor, or a monetary allowance 
2s provided by clause (1) of this subsection, plus a per diem in place of sub- 


iat 


sistence of not more than $25 a day ; or 

(3) a mileage allowance of not more than 10 cents a mile based on distances 
established under clause (1) of this subsection. 

Subsection (f) of section 404 provides that the travel and transpor- 
tation allowances authorized under this section may be paid on the 
member's separation from the service or release from active duty, 
whether or not he performs the travel involved. 

Section 406(a), Title 37, U.S. Code, provides that a member of a 
uniformed service who is ordered to make a change of permanent sta- 
tion is entitled to transportation in kind for his dependents, to reim- 
bursement therefor, or to a monetary allowance in place of that trans- 
portation in kind at a rate to be prescribed, but not more than the rate 
authorized under section 404(d) of this title. In connection with a 
change of temporary or permanent station, section 406(b) provides 
that a member is entitled to transportation (including packing, cra- 
ting, drayage, temporary storage, and unpacking) of baggage and 
household effects, or reimbursement therefor, within such weight al- 
lowances prescribed by the Secretaries concerned, without regard to 
the comparative costs of the various modes of transportation. Subsec- 
tion (c) further provides that the allowances and transportation au- 
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thorized by subsections (a) and (b) of this section are in addition to 
those authorized by sections 404 and 405 of this title and are— 

(1) subject to such conditions and limitations ; 

(2) for such grades, ranks and ratings; and 

(3) toand from such places; 
prescribed by the Secretaries concerned. 

Paragraph M4150-1 of the Joint Travel Regulations provides in 
pertinent part that allowances for permanent change-of-station travel 
will be as follows, subject to the selection of the traveler: “1. mileage 
at the rate of $0.06 per mile; 2. transportation in kind or transporta- 
tion request(s), plus a per diem allowance.” 

Paragraph M4151 of the regulations states that mileage is an allow- 
ance to cover the average cost of first class transportation including 
sleeping accommodations, cost of subsistence, lodging, and other inci- 
dental expenses directly related to the travel. Mileage is payable for 
the official distance between permanent duty stations, including travel 
(lirected via temporary duty points en route, when the member is au- 
thorized to and does perform such travel at his personal expense. The 
mileage allowance is payable regardless of the mode of transportation 
utilized and will accrue under conditions prescribed in this part. Par- 
agraph M4151 further provides that mileage and per diem will not be 
allowed for the same day except in the case of payment of mileage 
under paragraph M4157 incident to separation from the service or 
relief from active duty. 

Relative to temporary duty allowances in the United States, para- 
graph M4203-1 states that transportation in kind (including berths, 
parlor car seats, or staterooms, when required) may be furnished as 
contemplated by the orders, as authorized in Chapter 2, Part A (Ac- 
commodations on Common Carriers). Except as provided in subpara- 
graphs 2 and 3b (reimbursement for cost of transportation and travel 
by privately owned conveyance) when authorized travel is performed 
at personal expense, the member will be reimbursed a monetary allow- 
ance in lieu of transportation at the rate of $0.05 for the official dis- 
tance (par. M4203-3a, JTR). 

The term “Government conveyance,” unless otherwise qualified, is 
defined to mean any transportation facility owned, leased or chartered 
by the Government; except that a Government-owned vessel totally 
leased for commercial operation will not be considered a Government 
conveyance (par. M1150-6, JTR). 

A member who elects to participate in the “Do It Yourself” pro- 
gram is required to drive a rental truck containing his household 
goods, supplied at Government expense, which otherwise would be 
transported by a commercial household goods mover. It appears that 
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under paragraph M1150-6 of the Joint Travel Regulations a leased 
vehicle would be considered to be a Government conveyance, as a trans- 
portation facility leased by the Government. However, a truck is sup- 
plied to the member to move household goods, and any personal travel 
via such conveyance is merely incidental to the transportation of these 
effects. Where a member drove his personally owned truck to trans- 
port his household goods, and received reimbursement for expenses 
of the operation of the vehicle, we held that he was entitled to the 
payment of a mileage allowance for his personal transportation as it is 
separate and distinct from allowance for the transportation of house- 
hold goods. Decision B-176516, December 13, 1972, copy enclosed. 

Additionally, “transportation in kind” which may be furnished as 
contemplated by orders (par. M4203-1, JTR) refers to accommoda- 
tions on common carriers, such as berths, parlor car seats or state- 
rooms. We do not consider that a member driving a loaded truck, or a 
lependent sitting beside him in the cab of the vehicle, is afforded the 
equivalent of such modes of transportation. 

Therefore, in answer to question 1, a member who moves his house- 
hold goods under the “Do It Yourself” program, incident to perma- 
nent change-of-station orders, is not considered to be afforded “trans- 
portation in kind,” and consequently is entitled to a mileage allowance 
for his personal travel under item 1, paragraph M4150-1 of the regu- 
lations. 

In view of our answer to question 1, no answer is required to 
question 2 which is predicated on the denial of entitlement to a mileage 
allowance. 

In answer to question 3, if a member moves his household goods 
under the program incident to temporary duty orders, as in the case 
of a permanent change of station, he is entitled to a monetary allow- 
ance in lieu of transportation in accordance with paragraph M4203- 
3a of the regulations, with reimbursement at the rate of $0.05 per mile 
for travel performed at personal expense. 

Naval Supply Systems Command Instruction (NAVSUPINST) 
4050.62, August 3, 1972, a copy of which was enclosed with the Assist- 
ant Secretary’s letter, provides procedures for utilizing the “Do It 
Yourself” method of moving personal property. Paragraph I.g.2 of 
the instruction indicates that travel allowances will not be paid to 
dependents who ride to the new destination in the rental truck. Con- 
sistent with the view expressed in answer to question 1, a member may 
be paid a travel allowance for dependents as well as a mileage allow- 
ance for himself, although they ride in a rental truck. 

Paragraph IT.b.2 of the instruction states as follows: 


(d) Assistance in loading and unloading. The Comptroller General of the 
United States has determined that claims for reimbursement for labor submit- 
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ted under this program are payable at Government expense. While no general 
guidelines were outlined for future use, nor any specific rate of reimbursement 
set, the Comptroller General, in approving payment ruled that claims for reim- 
bursement of labor in “reasonable” amounts would be honored, provided such 
claims, together with the other costs of the “Do It Yourself” moves, do not ex- 
ceed the costs of transportation that would have been incurred had the goods 
been shipped by the government on a GBL or local contract procurement docu- 
ments. Members should be counseled that reimbursement claims should be made 
for reasonable amounts, that each claim will be judged on its own merits, and 
that claims for reimbursement of labor of members or dependents will not be 
honored. All claims for reimbursement should be submitted to NRFC, Washing- 
ton, D.C. and supported by documented proof of payment of the amount claimed, 
including identification of each person to whom payment was made, amount of 
time for which payment was made, and all other documents applicable to the 
“Do It Yourself” move. 


In accord with 37 U.S.C. 406(b), and under the principle of para- 
graph M8500 of the Joint Travel Regulations which provides for 
reimbursement for shipments of household goods which are made at 
personal expense, we held in decision B-147846, January 30 and 
April 16, 1962 (copies enclosed) that reimbursement is authorized 
to a member who individually arranged for the hire of a moving van 
and secured assistance in packing and crating his household goods, 
upon presentation of a receipt for payment of a reasonable amount 
for such assistance. In decision B-159003, May 31, 1966 (copy en- 
closed), reimbursement was denied to a Navy member who, incident to 
his personally arranged household goods shipment by rental truck, 
presented bills for packing and unpacking services from persons who 
appeared to be members of his immediate family. 

Accordingly, the Transportation and Claims Division of this Office 
has authorized payment of claims for reimbursement for the cost of 
assistance in loading and unloading of household goods shipped pur- 
suant to the “Do It Yourself” program. We would have no objection to 
the payment of similar type claims provided such claims are within 
reasonable amounts and properly supported as indicated in paragraph 
II.b.2 of the above-quoted instruction. 


[ B-176395 J 


Contracts—Federal Supply Schedule—To Other Than Low Bidder 
or Offeror—Justification 


Although selection from multiple sources available under a Federal Supply 
Schedule (FSS) is within the jurisdiction of a procuring agency because it best 
knows its needs, nonetheless the agency is required to comply with paragraph 
5-106 of the Armed Services Procurement Regulation. Therefore, an agency 
that issued a request for quotations (RFQ) to FSS suppliers for the rental of 
copier machines which did not clearly state the variations from the copiers 
available from FSS sources and placed a delivery order for foreign-made copiers 
with the low offeror under the RFQ whose FSS price list is not the lowest should 
have included a justification for the order in the contract file to the effect the 
lower-priced copiers would not do and procuring the higher priced copiers was 
necessary: should have timely submitted required Buy American information ; 
and should if it continues to use the RFQ procedure to up-date information, 
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clarify its requirements so suppliers unable to conform will be spared the time 
and expense of responding to an RFQ. 


To the Secretary of the Air Force, June 15, 1973: 


Reference is made to letter of April 16, 1973, reference LGPM, and 
prior correspondence, from the Chief, Contract Management Division, 
Directorate of Procurement Policy, Deputy Chief of Staff, Systems 
and Logistics, concerning the protest of Apeco Corporation against the 
issuance of a delivery order by procurement officials at Richards- 
Gebaur Air Force Base, Missouri (hereinafter R-G), for rental of 
copier machines during fiscal year 1973. The order was issued on 
July 1, 1972, for the rental of six low-speed and eight high-speed 
copiers from the A. B. Dick Company under its Federal Supply 
Schedule (FSS) contract GS-00S-06921. 

R-G issued request for quotations (RFQ) (DD Form 1155) No. 
F23608-72-Q-0438 on April 24, 1972, for information on electrostatic 
copier machines (Federal Supply Catalog Group 36, part IV, class 
3610 equipment) available for rental under existing General Services 
Administration contracts. Rental of this equipment from FSS sources 
is not mandatory. See paragraph 5-102.3 of the Armed Services Pro- 
curement Regulation (ASPR). However, the decision was made to 
utilize the FSS and R-G issued the RFQ to 13 FSS suppliers, 10 of 
whom responded with quotations. R-G determined that eight of these, 
including Apeco, did not meet the performance requirements set forth 
in the RFQ. A. B. Dick and Savin Business Machines Company 
offered foreign-made copiers which were found to meet the require- 
ments and the order was placed with A. B. Dick, whose price was 
lower. The total price of the order was $10,118.40. 

The protest is directed at the list of requirements, and at three re- 
quirements in particular: Both the low- and high-speed copiers were, 
first, required to have “paper length selection from 514 in. to 1414 in.” 
(the selection requirement) and, second, to be able to produce “700 to 
800 copies per roll-18#-20# light weight paper” (the number of 
copies requirement). The rolls of paper referred to are 8 inches wide. 
Thus the copiers were basically required to be able to produce sizes of 
copies ranging from 514 by 8 inches to 1414 by 8 inches. However, it is 
not clear what size or sizes of copies are required to be produced at the 
rate of 700-800 per roll. The third controverted requirement is that the 
high-speed copier be able to produce 26-30 copies per minute (the 
speed requirement). The size or sizes of copies required to be produced 
at this rate are not specified. 

The protestant has presented numerous objections concerning the 
meaning and application given by the R-G officials to these require- 
ments. We believe its protest is essentially grounded upon three con- 
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tentions: that the requirements were unclear, that they were unduly 
restrictive or did not represent the minimum needs of the agency, and 
that, in any event, Apeco’s copiers were in conformity with them. There 
is merit to the allegation that the requirements were unclear. As to the 
selection requirement, there is no indication how the operator is to 
select the sizes of copies—whether by dialing, by manually inserting 
a different size roll of paper, or otherwise. As to the number of copies 
and speed requirements, as already noted, there is no indication what 
size or sizes of copies are involved. Furthermore, it is reasonable 
that Apeco did not request any clarification of the requirements, since 
the record shows that the protestant had been issued the delivery order 
for the previous year, fiscal year 1972, under the same list of require- 
ments. R-G has stated, without offering further explanation, that the 
1972 order was issued erroneously and, therefore, there is no incon- 
sistency in the fact that Apeco’s copiers were found not to be in con- 
formity with the same requirements for fiscal year 1973. 

The only justification in the record for these requirements is a memo- 
randum dated June 13, 1972, which antedates the delivery order. This 
was the day before A. B. Dick was notified that it was to receive the 
order. This memorandum lists various offices which called for the 
selection requirements. However, we note that the requesting organiza. 
tion did not call for the capability to produce copies from 51% to 1414 
inches in length, but only that the machines be capable of producing 
copies 514 inches long and copies 1414 inches long. Also, the number of 
copies requirement is stated as being “over 700 copies of 8 x 1014 size 
per roll of paper,” the justification being that this feature would 
eliminate a major waste of time involved in changing the paper rolls. 
No mention is made of the speed requirement. The contracting officer 
has stated that the contents of the memorandum constituted a response 
to a query to the requesting organization to review and confirm its 
requirements. Although no explanation has been given why the infor- 
mation in the June 13, 1972, memorandum could not have been assem- 
bled and included in the contract file before the RFQ was issued, there 
is no reason to question the veracity of its contents and we are satisfied 
that it establishes a need for copiers which would produce 514, 101%4 
and 1414 by 8-inch copies and over 700 copies per roll of the 1014 by 
8-inch size. However, no need has been established for the speed 
requirement. 

In view of the needs of the requesting organization as indicated 
above, R-G’s determination not to rent the Apeco copiers was proper. 
The requesting organization needed copiers which could produce over 
700 8 by 101% inch size copies per roll. R-G’s position on this point, 
confirmed by examination of the Authorized Federal Supply Schedule 
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and Price List, is that Apeco’s copiers will produce only 600 “letter- 
size” copies per roll. As to the length selection requirement, the pro- 
testant contended in its November 9, 1972, letter to our Office that it 
could meet this requirement by a “gear adjustment.” It does not appear 
from the record that Apeco made this claim at the tiine it was informed 
that it would not receive the purchase order. R-G states that the only 
offers made by Apeco in this regard were that the selection require- 
ment could be met by changing the paper rolls or by utilizing two 
machines in each location instead of one. We see no basis on the record 
to challenge R-G’s determination that Apeco’s offers were unacceptable 
because changing the paper rolls would be unduly burdensome to the 
operators and that R-G’s offices lack sufficient space to house two 
machines. Further, we cannot regard Apeco’s unsubstantiated allega- 
tion concerning “gear adjustment,” made more than 4 months after 
the purchase order was issued, as overriding R-G’s determination of 
nonconformity with the length selection requirement. Also, it is noted 
that. the Authorized Federal Supply Schedule and Price List shows 
that the maximum copy size which Apeco’s copiers will produce is 
81% by 14 inches, which falls short of the 1414 inch requirement. 

In a decision involving selection from multiple sources under a 
Federal Supply Schedule, our Office reiterated its view that determina- 
tions as to the needs of an agency and which products meet. those needs 
ave matters primarily within the jurisdiction of the procuring agency 
and with which we will not interfere unless they clearly appear to 
involve bad faith or are not based upon substantial evidence. B-168499, 
January 20, 1970. In the present case, we cannot say that the contract- 
ing officials failed to meet this standard in deciding to rent copiers 
from A. B. Dick rather than from Apeco. Accordingly, Apeco’s pro- 
test is denied. However, the matters discussed above demonstrate a 
failure to comply with the proper procedures and a need for improve- 
ments in R-G’s method of procuring such services. Procedures for se- 
lection among multiple sources on a Federal Supply Schedule are 
prescribed by Armed Services Procurement Regulation (ASPR) 
5-106. ASPR 5-106 provides: 

(a) General. Certain of the Federal Supply Schedules, listed in 5—102.3, pro- 
vides several sources for certain requirements. Additionally, some such Sched- 
ules indicate that multiple sources are provided to make available a selection of 
supplies or services to meet a specific or an unusual requirement. When orders in 
excess of $250 are placed at other than the lowest Schedule price. the purchasing 
office shall include in the contract file a memorandum containing the facts justi- 
fying the order. The justification may be based on considerations such as delivery 
time and administrative expense. When the order is to fulfill a specific or an 
unusual need, it shall, in addition to any other basis for justification, state the 
unusual or specific requirements such as differences in performance character- 
istics, and compatibility with existing equipment or systems. 

(b) Procurement of Articles of Foreign Origin for Use in the United States. 
When purchase of an item of foreign origin is specifically required, the using 


activity shall furnish the procuring activity sufficient information to permit the 
determinations required by Section VI to be made. 
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Examination of Apeco’s Authorized Federal Supply Schedule and 
Price List for 1972 reveals that Apeco’s rental price for each copier was 
lower than A. B. Dick’s. Therefore, the purchase order was placed at 
other than the lowest Schedule price and a factual justification of the 
order was required to be included in the contract file. While the 
June 13, 1972, memorandum serves to justify some of the requirements 
it does not satisfy the inquiry whether A. B. Dick copiers did, in fact, 
meet the requirements; whether Apeco copiers did not meet actual 
needs; and why rental from A. B. Dick was justified although A peco’s 
rental price was lower. We believe that the failure to compile a timely 
factual justification was a procedural departure from the regulation. 
See, in this regard, 46 Comp. Gen. 713 (1967). In addition, the record 
shows that the “Buy American” determination required by ASPR 
section VI was not made until after the delivery order was issued. 

The April 16, 1973, supplementary report states that R-G uses the 
RFQ procedure to assure that up-to-date information is obtained on 
the availability of equipment from FSS suppliers, since there may be 
some delay before procuring activities are informed of amendments 
to the Schedules, and also to obtain more detailed price information 
than is provided in the Schedules and Price Lists. In the event that 
R-G wishes to continue to use this procedure, its list of requirements 
should be clarified to indicate how paper length selection is to be ac- 
complished, and what size or sizes of copies are required to be pro- 
duced at the rate of 700-800 copies per roll, and what sizes are to be 
produced at the rate of 26-30 copies per minute on the high-speed 
copier. This is necessary so that prospective suppliers can be ade- 
quately informed as to whether their equipment meets R-G’s needs. 
Suppliers whose equipment is nonconforming, as was the case with 
eight of 10 suppliers here, may thus be spared the time and expense 
involved in preparing a response to the RFQ. 


[ B-177400 J 


Transportation—Accessorial Charges—Additional Charge for 
Unusual Services—Driver Assignment, Shipment Charge, Ete. 


A motor carrier who transported electrical instruments from New York to New 
Mexico under a Government bill of lading noted “Two Drivers Authorized,” for 
which he was paid on a line-haul basis that included the regular driver’s service 
is not entitled to reimbursement for the driver's overtime service in the absence 
of a provision in either the Government tender I.C.C. 50 or in the Military Rate 
Tender IV authorizing such payment; is only entitled to the regular charges pre- 
scribed for the extra driver if the services were not performed in New York, 
computed on the basis of the actual hours worked as evidenced by the driver’s 
logs, which is the best support of the claim (4 CFR 54.5) ; and is not entitled toa 
shipment charge based on the minimum weight applicable in the computation of 
the line-haul charges but rather on the basis of the net weight shipped. Further- 
more, round the clock charges for both drivers, as provided by contract or labor 
laws, is not the responsibility of the United States. 





946 DECISIONS OF THE COMPTROLLER GENERAL 


To the Trans Country Van Lines, Inc., June 15, 1973: 


By your letter of October 27, 1972, you request review of the dis- 
allowance of certain amounts included in your supplemental bill No. 
35060, dated March 21, 1972, for $684.15 for the transportation of elec- 
trical instruments from College Point, New York, to White Sands, 
New Mexico, under Government bill of lading D-5546937, dated Au- 
gust 7, 1969. By certificate of settlement dated October 16, 1972, TK- 
948455, you were allowed $97 of the $684.15 claimed on vour March 21, 
1972, supplemental bill, the balance of the amount. $587.15 being dis- 
allowed. Despite the fact that only $587.15 of your supplemental bill 
was disallowed, you claim a balance of $671.15 is due you. A supple- 
mental bill for $671.15 was enclosed with your letter of October 27, 
1972. 

For the transportation service rendered you originally claimed and 
were paid $2,221.36, representing the line-haul charges of $1,487.36, 
computed on the basis of 8,810 pounds as 22,400 pounds at $6.64 per 
hundred pounds, which charge is not in controversy, plus a per ship- 
ment charge of $30 and extra driver charges of $704. On audit of the 
payment voucher in our Office lower charges were considered appli- 
cable and a “Notice of Overcharge” (GAO Form 1003) dated Octo- 
ber 12, 1970, was issued for $425. However, in response to your protest 
dated October 26, 1970, an amended Form 1003 was issued reducing 
the overcharge to $400.15, which amount was recovered by deduction 
on or about November 23, 1971. At that time you had thus received a 
net payment of $1,821.21 ($2,221.36 less $400.15 deducted). 

Thereafter, in response to your claims for additional charges, you 
were allowed on your supplemental bill of March 24, 1971, an addi- 
tional transportation charge of $112 by settlement of January 21, 1972, 
TK-—928713, which amount was credited against an overcharge on bill 
number 36197. Also, as indicated, you were allowed $97 by the settle- 
ment of October 16, 1972, mentioned above. The computations made 
on the settlement allowing the $97 overlooked and failed to consider 
that $112 was allowed as a credit by the settlement of January 21, 1972. 

In your request for review you agree that the line-haul rate includes 
a factor to cover one regular driver’s services, but you contend that 
only the normal hours of the one regular driver, as defined in Rule 10 
of your commercial tariff, are included and covered by the line-haul 
rate and that overtime service in excess ef the usual 8 a.m. to 5 p.m. 
on weekdays and all hours worked on Saturdays, Sundays, and holi- 
days must be paid for at the applicable overtime rates. 

By section 217(a) of the Interstate Commerce Act, 49 U.S. Code 
317(a), every common carrier by motor vehicle is required to publish 
and file with the Interstate Commerce Commission tariffs setting forth 
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its charges for all service in interstate or foreign commerce. By section 
217(b), 49 U.S.C. 317(b), such a common carrier is prohibited from 
charging, demanding, collecting or receiving a greater or less or differ- 
ent compensation than the rates, fares or charges published in the 
tariffs filed with the Interstate Commerce Commission, with a proviso 
incorporating the provisions of section 22 of the Interstate Commerce 
Act, 49 U.S.C. 22, which permits free or reduced rate transportation 
for the United States. 

There is no provision in Trans Country Van Lines Government 
tender I.C.C. 50 that provides for the assessment of additional service 
charges or for the application of the provisions of your regular com- 
mercial tariff. However, the provisions of Military Rate Tender 
(MRT) I-series are incorporated by reference in Item 16. Item 170 
of MRT 1-V provides for labor charges. The first paragraph of item 
170 as to labor charges provides: 

Covers all services for which no charges are otherwise provided in tender when 
such services are requested by shipper (except in areas described below). 

and names a rate of $5.75 per manhour for regular time and $7.75 
per manhour for overtime. 

Subsequent paragraphs contain exceptions for certain areas. Per- 
tinent here among such exceptions is the provision that a rate of $8 
per manhour regular time and $12 per manhour overtime will be 
payable “WHEN SERVICE IS PERFORMED IN: * * * NEW 


YORK: New York City and Counties of Nassau, Suffolk and West- 
chester.” [Italic supplied.] Note 1 to Item 170 provides: 


REGULAR time labor charge applies when service is performed in accordance 
with Rule 10 of carriers’ tariff. OVERTIME labor charge applies when service is 
performed : 


Between 5:00 P.M. and 8:00 A.M., except Saturdays, Sundays and holidays. 
During any hour on all official, National holidays * * *. 


Rule 10 of your commercial tariff, to which you refer, applies only 
as provided in Item 170, which, by the terms of the first paragraph, 
applies only for services “for which no charges are otherwise pro- 
vided.” You agree that the driver’s services during the hours 8 a.m. to 
5 p.m. on weekdays are included in the line-haul rate. We find no 
provision in either Government tender I.C.C. 50 or in MRT 1-V which 
expressly excludes the regular driver’s overtime service from being 
included in the line-haul rate, or which expressly provides charges for 
the regular driver’s overtime in addition to the line-haul charges, and 
we have been cited to no such provision. In the absence of such pro- 
vision, there is no basis for the payment of overtime for the regular 
driver in addition to the line-haul charges. Also, since the line-haul 
charges provided and paid were based on a minimum weight of 22,400 
pounds, while only 8,810 pounds moved, we assume such higher charges 
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are intended to cover any extra expenses involved incident to exclusive 
use of the vehicle for which no specific extra charge is provided. In 
addition, there is no indication on the covering bill of lading and there 
is no evidence in our file that either continuous service or delivery by a 
given date was requested as alleged by you. 

Accordingly, we find no basis for the payment of charges in addi- 
tion to the line-haul charges for overtime of the regular driver. 

It appears to be your contention, also, that the shipper is obligated 
to pay extra driver charges of $8 per manhour for regular time and 
of $12 per manhour for overtime because the services “were engaged 
in New York City.” However, a shipper is obligated to and may be 
required to pay only such charges as are published in duly filed tariffs 
or in special reduced rate tenders under sections 22 and 217(b) of the 
Interstate Commerce Act, 49 U.S.C. 22 and 317(b). In the audit and 
settlement of your supplemental bills for the subject movement, 
charges for the extra driver of $5.75 per manhour regular time and 
$7.75 per manhour overtime were allowed as set forth in paragraph 1 
of section 170, MRT I.C.C. 1-V. The only exceptions are as set forth 
in the succeeding paragraphs of item 170. The charges of $8 per man- 

~hour regular time and of $12 per manhour overtime, claimed by you, 
apply only “WHEN SERVICE IS PERFORMED IN: * * * New 
York City and Counties * * * ” specified. No provision is made for the 
higher $8 and $10 rates because the service originates in New York 
City or the specified counties of New York State. While the services 
were engaged in New York City (College Point), the services were 
to be performed between New York to New Mexico, and (except for 
the loading time) not in New York City or the specified counties. 
Therefore, the labor rates for services performed in New York City 
and counties specified (except as indicated in the prior sentence) are 
not applicable. 

You also state, on page 2 of your request for review, that you are 
unable to locate any provision in which it is written that a copy of 
the driver’s logs, suggested by our Transportation and Claims Division 
in disallowance of your claim for additional labor charges, must ac- 
company billing. 

Section 54.5 of Title 4 of the Code of Federal Regulations, 4 CFR 
54.5, provides: 

EVIDENTIARY DATA REQUIRED. Each claim should set forth all of the 
pertinent facts and details and be supported by such evidentiary data as will 
clearly establish the liability of the United States. Bare assertions or conclusions 


as to amounts due from the United States usually are not accorded formal con- 
sideration. [Italic supplied.] 


The tariff provides a basis for charges for each manhour of regular 
and overtime additional labor performed, and the notation on the 
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Government bill of lading, as follows: “Two Drivers Authorized” 
establishes that extra driver service was requested, but the amount of 
the service rendered is not shown. The driver’s logs are the best evidence 
of the extent of the extra driver’s service, and is the best support of a 
claim for such charges. 

You also claim a shipment charge of $30 based on the minimum 
weight applicable in the computation of the line-haul charges. The 
shipment charge is provided by Item 15 of MRT I.C.C. 1-V, which 
provides graduated shipment charges for different weight groups. Of 
importance here are the last two groups providing a charge of $24.85 
when shipment weighs 8,000 pounds to 11,999 pounds inclusive, and 
$30 when shipment weighs 12,000 pounds and over. Note 1 to Item 15 
provides : 

The shipment charge will be applied to net weight of the shipment, as defined 
in Paragraph (i) of Application of Tender. 

Net weight is defined in paragraph (i) as the actual weight, including 
the weight of the goods plus cartons, barrels, fiber drums, wardrobes, 
crates (mirror, marble, etc.), wooden boxes (when approved by the 
shipping officer) used to pack linens, books, bedding mattresses, lamp 
shades, draperies, glassware, chinaware, bric-a-brac, table lamp bases, 
kitchenware and other fragile articles, and the necessary packing and 
filler material incident thereto, and nothing else will be included in 
the net weight. The net weight of the subject shipment was 8,810 
pounds. Since the shipment falls within the weight group 8,000 pounds 
to 11,999 pounds, the applicable shipment charge is $24.85. There is 
nothing in Item 15 which makes the shipment charge subject to the 
minimum weight applicable in the computation of the line-haul 
charge. See our decision to you of March 27, 1973, 52 Comp. Gen. 612. 

The total applicable charges, therefore, are: 

Line Haul 8,810 as 22,400 lbs. at $6.64 cwt $1,487. 36 
Shipment Charge 24. 85 


Additional Transportation Charge 112. 00 
Labor 2 hours at $8 per hour loading in NYC 16. 00 


Extra Driver: 
August 7, 1969: 
1 man— 8 hours at $5.75. 46. 00 
1 man— 2 hours at 7.75 15.50 
August 8, 1969: 
1 man— 8 hours at 5.75 46. 00 
1 man— 2 hours at 7.75 15.50 
August 9, 1969: 
1 man—10 hours at 7.75. 77. 50 
August 10, 1969: 
1 man—10 hours at 7.75. 77. 50 
278. 00 


$1, 918. 21 
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Also, insofar as your current computation claims round the clock 
(24 hours per day) labor charges for both the regular and extra driver, 
we find no provision in the tenders which requires such charges except 
as indicated in the above computation to be paid by the consignor or 
consignee. Your company’s obligations to its drivers under contracts 
with them or labor laws affecting them are not matters in which the 
United States as shipper or person responsible for freight on the ship- 
ment is involved. 














The net charges paid or credited: 
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You have, therefore, received an overcharge of $112. Accordingly, 
the disallowance of your claim for additional charges is sustained, 
and the overcharge of $112 should be refunded promptly in order to 
avoid the necessity for collection by other available means. 


[ B-178362 J 


Travel Expenses—Military Personnel—Escort Duty—Performed 
by Non-Governmental Personnel 











The wife of a Navy member on active duty who incident to travel from Lisbon, 
Portugal, to the United States Air Force Base Torrejon, Spain, via Madrid, 
Spain, and return, as an attendant to her husband who was unable to travel 
unaccompanied, is furnished Government procured commercial air between Lis- 
bon and Madrid and is provided Government quarters, may be reimbursed the 
cost of travel via commercial auto from the Air Base to Madrid Airport upon a 
showing of the actual expenses incurred. Payment to the wife is approved on 
the basis the rationale stated for paying the expenses of individuals not em- 
ployed by the United States incident to traveling as an attendant to a military 
member on a temporary disability retired list, and as an attendant to a civilian 
entre is equally applicable to a member of the uniformed services on active 
uty. 


To R. V. Byars, Department of the Navy, June 18, 1973: 


Further reference is made to your letter of March 7, 1973, file refer- 
ence FFC (RVB:cc) FP (HNR) 4650 (L), with enclosures, for- 
warded to this Office by endorsement of April 2, 1973, from the Per 
Diem, Travel and Transportation Allowance Committee (PDTATAC 
Control No. 73-15) in which you request an advance decision regard- 
ing the claim of Jeanne Janise Larsen, wife of RM1 Michael K. Lar- 
sen, USN, 538-40-4279, for travel performed as an escort or attendant 
to her husband when it had been medically determined that the service 
member should not travel unaccompanied. 

The record indicates that Mrs. Larsen traveled from Lisbon, Portu- 
gal, to U.S. Air Force Base Torrejon, Spain, via Madrid, Spain, and 
return, as an attendant to her husband who was unable to travel unac- 
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companied, in accordance with Special Orders Number 28-71 Tango 
210272 dated December 9, 1971, U.S. National Support Unit, Head- 
quarters of Commander Iberian Atlantic Area, Oeiras, Portugal. Mrs. 
Larsen thereafter submitted a claim for her travel in accord with the 
orders which directed travel by commercial air and provided that use 
of Government quarters was mandatory. She was furnished Govern- 
ment procured commercial air between Lisbon and Madrid at the cost 
of $66.10. 

You say that in the absence of specific provisions in the Joint Travel 
Regulations, Volume 1 or 2, to authorize travel expenses of a non- 
employee acting as escort and since you are unaware of any statutory 
authority which would specifically authorize travel and transportation 
allowances for a person traveling as an attendant, other than a mem- 
ber or employee, the question arises concerning the legality of author- 
izing such travel and whether entitlement exists under the circum- 
stances described. 

In decision of August 18, 1972, 52 Comp. Gen. 97 (copy enclosed) 
this Office had for consideration the question whether payment might 
be made to an individual not in U.S. Government employ who per- 
formed travel as an attendant to a military member on the temporary 
disability retired list when the member traveled for the purpose of 
submitting to a mandatory physical examination and was incapable 
of traveling alone. Noting that in some situations where Government 
personnel are detailed to act as attendants, the resultant travel costs 
usually involve two round trips between the hospital and the mem- 
ber’s home, whereas the cost of only one round trip would result if 
non-Government personnel were authorized to perform this function, 
we held that reimbursement of the actual transportation costs of a 
non-Government attendant would be authorized when the member 
was incapable of traveling alone. 

In the above cited decision, we referred to decision B-169917, 
July 13, 1970 (copy enclosed), in which we held that reimbursement 
of transportation expenses was authorized for an individual not in the 
U.S. Government employ incident to travel as an attendant for a 
civilian employee (the attendant’s husband) whose travel in such 
circumstances was authorized. 

Although the cited decisions did not involve a member of the uni- 
formed forces on active duty, we are of the opinion that the rationale 
set forth is equally applicable to a member of the uniformed forces 
on active duty so as to authorize reimbursement for actual expenses to 
a non-Government employee who has performed authorized travel as 
an attendant or escort for a member of the uniformed forces, as inci- 
dent to the member’s travel, when it has been determined that the 
member is incapable of traveling alone. 
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Mrs. Larsen’s claim does not show that she personally paid for any 
of her travel expenses, and payment of per diem allowances is not 
authorized in such circumstances. However, her voucher indicates that 
she traveled via commercial auto from Torrejon Air Force Base to 
Madrid Airport. In accord with the foregoing, she may be reimbursed 
for such transportation upon a showing of the actual expense incurred. 
The voucher and supporting papers are returned herewith. 


[ B-178137 J 


Military Personnel—Record Correction—Actions That May Not Be 
Delegated—Changes of Material Facts or Creation of New Records 
Although the Secretaries of the military departments concerned may delegate the 
performance of certain ministerial duties to correct administrative errors in 
members’ records, changes that involve a material fact or create a new record 
require a Board for Correction of Military Records action pursuant to 10 U.S.C. 
1552. Therefore, in the absence of such a proceeding, the Adjutant General of 
the Army may not correct the record of a member retired as an Army Sergeant 
who received a bad conduct discharge in 1949 from the Navy and shortly there- 
after used the papers and name of a Marine to enlist in the Regular Army, from 
which he was retired in 1960, under 10 U.S.C. 3914, recalled in 1965, and retired 
again in 1972, also under section 3914, to evidence continued service under his 
own name until the effective date of the second retirement, as such an action 
would be ineffective to authorize pay and allowances, including retired pay, 
for the retirement periods. 


To H. C. McDaniel, Department of the Army, June 20, 1973: 


Further reference is made to your letter dated February 12, 1973 
(file reference FINCS—AF Peppers, Marvin F. 493 20 8620), request- 
ing an advance decision as to the propriety of making payment on a 
voucher in the amount of $14,508.31, in favor of Master Sergeant Mar- 
vin F. Peppers, USA, Retired. SSAN 493-20-8620, representing active 
duty pay and allowances for the periods December 1, 1960, to June 30, 
1965, and from April 1, 1972, to November 30, 1972, and for retired 
pay for the period December 1, 1972. to January 31, 1973, in the circum- 
stances described. Your letter was forwarded to this Office by letter 
from the Office of the Comptroller of the Army, dated February 28, 
1973 (file reference DACA-FIJ-M), and has been assigned Control 
Number DO-A-~-1183 by the Department of Defense Military Pay and 
Allowance Committee. 

You say that Mr. Peppers served in the United States Naval Reserve 
(inactive) from April 25, 1945, to May 31, 1945, and then on active 
duty in the United States Navy from June 1, 1945, to March 11, 1949, 
when he was released from the Navy with a bad conduct discharge. On 
October 25, 1949, Mr. Peppers, using the papers and the name of 
Harold Merowitz, a former Marine, enlisted in the Regular Army. He 
served in a continuous active duty status under the name of Merowitz 
from that date through November 30, 1960, when he, as Merowitz, was 
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retired for years of service, effective December 1, 1960, under the pro- 
visions of 10 U.S. Code 3914. On July 1, 1965, he was recalled to active 
duty as Merowitz and served on that duty until March 31, 1972, when 
he was again placed on the retired list effective April 1, 1972. 

You say that The Adjutant General of the Army, with approval of 
the Secretary of the Army, has taken administrative action to void 
Mr. Peppers’ retirement in 1960, under the name of Merowitz, and to 
place him in the status of a Regular Army enlisted man on active duty 
beyond expiration of his term of service under his own name. You also 
say that it was further determined that he reenlisted in the Regular 
Army on December 11, 1959, and has had continuous service from then 
through November 30, 1972, at which time he was placed on the 
United States Army Retired List effective December 1, 1972, under 
the provisions of 10 U.S.C. 3914. 

You express doubt as to the propriety of stating, through administra- 
tive action only, that Mr. Peppers was on continuous active duty from 
November 11, 1959, through November 30, 1972, when in actuality he 
did not serve on active duty in his own name or that of Merowitz dur- 
ing the periods December 1, 1960, through June 30, 1965, and April 1, 
1972, through November 30, 1972. In this regard, you say that although 
the subject of the memorandum of November 6, 1972, from The Ad- 
jutant General to the Secretary of the Army shows “Correction of 


Military Records” in Mr. Peppers’ case, it has been reported to you that 

the matter was never submitted to the Army Board for Correction 

of Military Records for action under the provisions of 10 U.S.C. 1552. 
On the basis of the above, you ask the following questions: 


a. Is member entitled to active duty pay and allowances, less prior overpay- 
ments, retired pay payments and compensation received from civilian occupa- 
tion, if any, for the period 1 December 1960 through 30 June 1965 and from 1 
April 1972 through 30 November 1972? 

b. Is member entitled to retired pay effective 1 December 1972? If so, may pay- 
ment be made as a Master Sergeant (E-8) with over 26 years service, as certified 
on the attached DA Form 3713, dated 21 November 1972? 


The provisions of law relating to the correction of the military or 
naval records of members of the uniformed services are derived from 
section 207 of the Legislative Reorganization Act of 1946, 60 Stat. 812, 
837, as amended by the act of October 25, 1951, Public Law 220, 65 
Stat. 655, and is presently codified as 10 U.S.C. 1552. Subsection 1552 
(a) of that section provides that: 

The Secretary of a military department, under procedures established by him 
and approved by the Secretary of Defense, and acting through boards of civilians 
of the executive part of that military department, may correct any military 
record of that department when he considers it necessary to correct an error or 


remove an injustice. * * * a correction under this section is final and conclusive 
on all officers of the United States. 
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In our decision dated December 23, 1952, 32 Comp. Gen. 294, we 
took the position that the statute authorizing correction of military or 
naval records does not authorize the Secretary to confirm or to vali- 
date illegal actions but does authorize him, acting through “boards of 
civilian officers or employees,” to correct military records, authorizing 
payment only on that basis. 

In the case of Francis J. Proper v. United States, 139 Ct. Cl. 511 
(1957), it was argued that under the provisions of section 207 of the 
1946 Legislative Reorganization Act and its amendments, the Secretary 
of the Army did not need to act through a civilian board; that the 
recommendations of the Correction Board were merely advisory and 
that the Secretary was free to accept and act favorably on those find- 
ings and recommendations or to ignore them, as he saw fit. The court, 
citing 32 Comp. Gen. 294 (1952), concluded in the Proper case that, 

Such an interpretation of section 207 makes the words “acting through boards 
of civilian officers or employees” superfluous. Neither the act itself nor its legis- 
lative history warrants such an interpretation. Since the errors or injustice 
which might require correction were originally made by the military, Congress 


made it manifest that the correction of those errors and injustices was to be in 
the hands of civilians. 


In the case of Jack M. Hertzog v. United States, 167 Ct. Cl. 377 
(1964), which upheld the position taken in the Proper case, the court 
expressed the view that the legislation authorizing the correction of 
military or naval records requires that the Secretaries of the services 
concerned act, if at all, through “boards of civilians” in the matter of 
deciding whether or not a service member’s military record should be 
corrected. 

The memorandum to the Secretary of the Army from The Adjutant 
General dated November 6, 1972, referred to in your submission, con- 
cerns Sergeant Peppers’ request for correction of his military records 
and provides in pertinent part as follows: 

2. It has been determined that Sergeant Peppers fraudulently obtained retire- 
ment on 1 December 1960 by using the service of Harold Merowitz; therefore, his 
retirement is void. Subsequently, he was recalled to active duty for a period of 
6 years and 9 months. His status is now that of a Regular Army enlisted member 
on active duty beyond expiration of his term of service, with 21 years, 7 months 
and 1 day of service which he actually performed himself. 

3. It is noted that Sergeant Peppers’ bad conduct discharge from the Navy 
was based on an unauthorized absence of only 6 days and 2 hours which occurred 
when he was only 22 years of age. Subsequently. he has served 17 years, 10 
months and 6 days of honorable service in the Army ; attained the rank of Master 
Sergeant, and has been the recipient of various awards and commendations. 

4. In view of the above, it is proposed to effect Sergeant Peppers’ retirement at 


the earliest practicable date. Immediately on retirement, his case will be referred 
to the Comptroller of the Army for any necessary adjustments of his pay status. 


We recognize that the Secretaries of the military departments 
concerned may perform or delegate the performance of certain ministe- 
rial duties with regard to a service member’s military or naval records 
under authority inherent in their positions, in order to correct certain 
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administrative errors which from time to time arise regardless of the 
care taken to insure the accuracy of such records. However, we are 
unaware of any authority in law or regulation, nor has any been cited 
in either your submission or in the enclosures, whereby the Secretary 
of the Army acting through the Office of The Adjutant General may 
make any changes in an individual’s Army record that would result 
in a change of material fact or the creation of a new record, in the 
absence of a proceeding before the Army Board for Correction of 
Military Records. 

As the record indicates, Mr. Peppers’ enlistment in the Army and 
his retirement therefrom in 1960 were both fraudulently obtained. In 
this light and since it appears that the purported changes would have 
the effect of placing him in an active duty pay status for a period of 
over 5 years when in fact he performed no active duty because of being 
on the retired list, it is our view that the purported record changes 
constitute a change of material fact which we believe is for considera- 
tion by the Army Board for Correction of Military Records under 10 
U.S.C. 1552. 

Accordingly, in the absence of Correction Board action in Mr. Pep- 
pers’ case, the correction action taken by The Adjutant General 
is ineffective to authorize pay and allowances, including retired pay for 
the periods in question. 

Your questions are answered in the negative. Should the Army Board 
for Correction of Military Records act favorably on any request for 
correction that may be presented by Mr. Peppers, and should you have 
any further questions concerning this matter, it may be submitted here 
for resolution. 


[ B-178414 ] 
Contracts—Specifications—Site Visits 


The failure of the low bidder to attend the prebid site inspection required by an 
invitation for the manufacture and installation of a Thermal Shock Chamber 
that provided “in no event will a failure to inspect the site constitute grounds 
for withdrawal of a bid after opening or for a claim after award of the contract,” 
does not require rejection of the low bid on the basis acceptance of the bid would 
be prejudicfal to other bidders as the purpose of the site visit provisions of the 
invitation was to warn bidders that site conditions would affect the cost of per- 
formance and that a bidder assumed the risk of any cost of performance due to 
observable site conditions, as well as to provide for the Government’s acceptance 
notwithstanding the bidder’s failure to inspect—an acceptance which would ef- 
fectively bind the bidder to perform in accordance with the advertised terms and 
specifications—and to protect the Government against bid withdrawal or claim 
after contract award. 


To the Environmental Tectonics Corporation, June 20, 1973: 


This is in reply to your telefax message dated April 10, 1973, and 
letter dated May 24, 1973, protesting the award of a contract to the 
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low bidder, Tenney Engineering, Inc. (Tenney), under invitation for 
bids DAAA21-73-B-0280, issued at Picatinny Arsenal, Dover, New 
Jersey, for the manufacture and installation of a Thermal Shock 
Chamber in accordance with specifications. 

Essentially, it is your position that Tenney’s failure to attend the 
“required” prebid site inspection rendered its bid nonresponsive. You 
state that to hold otherwise prejudices other bidders and would not 
permit all bidders to compete on a common basis. 

The provisions in the invitation concerning site inspection are in- 
cluded in Section C, Instructions, Conditions, and Notices to Of- 
ferors at page 11 and in Section F, Description/Specifications at page 
32, paragraph 11.6, as follows: 


SITE VISIT (1967 APR) 


Bidders are urged and expected to inspect the site where services are to be 
performed and to satisfy themselves as to all general and local conditions that 
may affect the cost of performance of the contract, to the extent such information 
is reasonably obtainable. In no event will a failure to inspect the site constitute 
grounds for withdrawal of a bid after opening or for a claim after award of the 
contract. 

* * * * * * * 


11.6 Prospective contractors are required to inspect the site prior to bidding as 
special rigging hookup and carpentry is required to install the chamber. 

You have taken the position that Tenney’s bid is nonresponsive 
since prospective contractors were “required,” “urged” and “expected” 
to attend site inspection, and since site conditions apparent at time 
of inspection could well affect price and quality. 

Under formal advertising procedures for Government contracts, 
it is an established rule that a bid, to be acceptable, must be responsive 
as submitted, that is, it must conform to all material requirements 
of the advertised terms and specifications. 10 U.S. Code 2305(c). The 
Government’s acceptance of such a bid effectively binds the bidder to 
perform in accordance with the advertised terms and specifications. 
42 Comp. Gen. 502 (1963). 

In our opinion the purpose and the effect to be given to the above- 
quoted provisions regarding the site visit are obvious. By including 
these provisions the Government sought to warn bidders that site 
conditions could affect the cost of performance of the contract and in 
the event a bidder failed to inspect the site, the Government sought 
to protect itself against the necessity of permitting withdrawal of 
such bid after opening or against a claim after award of the contract. 
We therefore believe it is clear that bidders were to assume the risk 
of any costs of performance due to observable site conditions and that 
the Government intended to consider a bid for acceptance notwith- 
standing a bidder’s failure to inspect the site. In view thereof, we must 
conclude that by submitting its bid under such conditions, Tenney 
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knowingly committed itself to manufacture and install the chamber 
at its bid price and to assume the risk of any unanticipated increased 
costs due to observable site conditions, a basis common to all partici- 
pating bidders irrespective of nonattendance at site inspection. See 
1 Comp. Gen. 321 (1921). 

We have also noted your contention that “other bidders were preju- 
diced and very likely dissuaded from bidding because site visit was 
clearly stipulated, as not to do so would be cause for rejection of their 
bid.” In this connection, there is no provision in the solicitation to the 
effect that failure to attend the site inspection would be cause for bid 
rejection, and for the reasons stated above we believe the contrary is 
in fact the case. Moreover, your argument that other bidders may have 
been dissuaded from bidding because of the site inspection provisions 
is entirely speculative and in any event unpersuasive since we have 
concluded that all bidders were bidding on the common basis of meet- 
ing the specification requirements irrespective of attendance. 

Accordingly, your protest must be denied. 


[ B-177610 J 


Property—Public—Space Assignment—Charge Assessment 


Where the General Services Administration (GSA) cannot establish Standard 
Level User Charges (SLUC) for space and services furnished pursuant to the 
Public Buildings Amendments of 1972 on the basis of commercial rates, the GSA 
Administrator has broad discretion under the act to assess charges and may 
assign concessions for blind stands and Federal Credit Unions, with the concur- 
rence of occupying agencies, and this space together with joint use space and 
parking facilities may be considered to establish user charges, and the cost of 
concessions for cafeterias, beauty parlors, etc., may be charged the occupying 
agencies on a pro rata reasonable basis. Under its authority to assign and re- 
assign space in Government owned and leased buildings, GSA may assess SLUC 
rates in buildings occupied by permit from another agency, reimbursing the con- 
trolling agency; may charge for congressional district offices; and may out- 
lease sites until needed for construction at fair rental value. 


To the Acting Administrator, General Services Administration, 


June 21, 1973: 


Reference is made to your letter of December 6, 1972, concerning 
proposed user charges to be assessed for use of space and services con- 
trolled by the General Services Administration pursuant to the Pub- 
lic Buildings Amendments of 1972. 

The Public Buildings Amendments of 1972 (Act), approved June 6, 
1972, Public Law 92-313, 86 Stat. 219, amended both the Public Build- 
ings Act of 1959, as amended, 40 U.S. Code 601, et seg., and the Fed- 
eral Property and Administrative Services Act of 1949, 63 Stat. 277, 
as amended, 40 U.S.C. 471, et seq., to provide for the financing, acqui- 
sition, construction, alteration, maintenance, operation and protec- 
tion of public buildings. 
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One of the major purposes of the act was the establishment under 
section 3 thereof of a fund (Federal Buildings Fund) to finance real 
property management and’ related activities of the General Services 
Administration (GSA). Among revenues and collections to be depos- 
ited into the fund are user charges to be made to GSA pursuant to 
section 4. Section 4 amends section 210 of the Federal Property and 
Administrative Services Act of 1949, as amended (Property Act), 40 
U.S.C. 490, by adding new subsections (}) and (k) as follows: 

(j) The Administrator is authorized and directed to charge anyone furnished 
services, space, quarters, maintenance, repair, or other facilities (hereinafter 
referred to as space and services), at rates to be determined by the Administra- 
tor from time to time and provided for in regulations issued by him. Such rates 
and charges shall approximate commercial charges for comparable space and 
services, except that with respect to those buildings for which the Administrator 
of General Services is responsible for alterations only (as the term “alter” is 
defined in section 13(5) of the Public Buildings Act of 1959 (73 Stat. 479), as 
amended (40 U.S.C. 612(5)), the rates charged the occupant for such services 
shall be fixed by the Administrator so as to recover only the approximate appli- 
cable cost incurred by him in providing such alterations. The Administrator may 
exempt anyone from the charges required by this subsection if he determines 
that such charges would be infeasible or impractical. To the extent any such 
exemption is granted, appropriations to the General Services Administration are 
authorized to reimburse the fund for any loss of revenue. 

(k) Any executive agency, other than the General Services Administration, 
which provides to anyone space and services set forth in subsection (j) of this 
section, is authorized to charge the occupant for such space and services at rates 
approved by the Administrator. Moneys derived by such executive agency from 
such rates or fees shall be credited to the appropriation or fund initially charged 
for providing the service, except that amounts which are in excess of actual 
operating and maintenance costs of providing the service shall be credited to 
miscellaneous receipts unless otherwise authorized by law. 


The provisions of section 4 become effective under section 11 of the 
act when determined by the Administrator of General Services but no 
later than the beginning of fiscal year 1975. Also, under section 7 the 
rates established pursuant to section 4 must be approved by the Direc- 
tor of the Office of Management and Budget (OMB), and the regula- 
tions issued must be coordinated with OMB. 

You state that since enactment of Public Law 92-313 a task force 
within GSA has initiated studies to determine the alternatives avail- 
able for implementing the user charges to be assessed for use of GSA 
controlled space and services. The charges, designated as Standard 
Level User Charges (SLUC), in accordance with the act will approxi- 
mate commercial charges for comparable space and services. It is ex- 
plained that, as a general rule, the user rate, based upon commercial 
charges, will cover the value of the space itself plus cleaning, utilities, 
operation and maintenance of elevators and electric heating, air- 
conditioning, ventilating, refrigeration, plumbing and sewage systems, 
repairs and maintenance, including approaches, sidewalks and roads; 
the furnishing and maintenance of building equipment such as direc- 
tory and bulletin boards, electrical outlets, door keys, and window 
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shades or venetian blinds; and overhead (i.e., the total cost of GSA’s 
Public Buildings Service (PBS), including space occupied by PBS, 
except costs covered by reimbursements). It is stated that the list is not 
intended to be all inclusive, but to illustrate that the SLUC charge is 
to include services normally provided by private building owners in 
rental agreements. 


It is explained, however, that in many cases— 


* * * it is not always possible to make comparisons to commercial practices. For 
example, in many instances, the building is occupied totally by the Federal 
Government and auxiliary services must be provided which are not usually 
provided in private commercial buildings. In fulfilling its responsibility for the 
operation of public buildings, GSA has an allied responsibility in many cases to 
arrange for food and other essential services which may not be conveniently 
available from commercial sources and which are required for the health, comfort, 
or efficiency of Government employees while on duty. In addition, many public 
buildings include so-called joint use space such as auditoriums and conference 
rooms which are available for use by all tenants occupying the building. 


The space occupied by concessionaires in our buildings would, in many instances 
under commercial practices, be leased for a different use, since the concessionaire 
could not maintain a profitable operation if required to pay the full commercial 
value of the space. However, the overall benefit to the Government in terms of the 
health, comfort or efficiency of the employee in such cases requires that the serv- 
ices rendered by concessionaires continue in the interests of the Government and, 
moreover, that the prices to Government employees for such services be kept as 
low as possible. GSA’s authority for arranging concessions has long been recog- 
nized as inherent in its general authority under section 210 of the Property Act, 
40 U.S.C. 490, for the maintenance and operation of public buildings. With re- 
spect to blind stands and Federal Credit Unions. the authority is specifically 
provided for under the Randolph-Sheppard Act, 20 U.S.C. 107, and the Federal 
Credit Union Act, 12 U.S.C. 1752, respectively. 


It is stated in your letter that the task force referred to above is in 
the process of preparing its initial draft of regulations to be submitted 
to OMB and, in view of the broad language of new subsection 210(j) 
of the Property Act, is considering various alternatives. Prior to final 
consideration of the regulations, and to assure that as many options as 
possible are open to GSA and OMB, you ask whether we consider any 
of the alternatives hereinafter set forth as being contrary to the act, or 
otherwise beyond the authority of the Administrator of GSA. 

The first of the alternatives presented for consideration involves the 
space occupied by concessionaires as discussed above. Those alterna- 
tives are set forth and explained in your letter as follows— 

The task force is inclined toward the view that concession space and joint use 
space be assigned for purposes of assessment of the SLUC rate to the occupying 
agency or agencies of the building. This is consistent with the concept that agency 


budgets reflect all agency costs since the need for such space was generated by the 
employees of the agency or the agency itself. 


Concession contracts awarded by GSA consist generally of the following three 
eategories: (1) blind stands operated in public buildings pursuant to the Ran- 
dolph-Sheppard Act, supra, (2) Federal Credit Unions, which are private co- 
operative associations formed by Government employees pursuant to the Federal 
Credit Union Act, supra; and (3) other concessions such as barbershops, beauty 
parlors, dry cleaning and laundry facilities, and cafeterias. The Federal Credit 
Union Act specifically permits the allotment to the credit unions of space in 
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Federal buildings without charge for rent or services. 12 U.S.C. 1770. * * * [How- 
ever] our General Counsel has interpreted new subsection 210(j) of the Property 
Act as being controlling in this regard and, therefore, agencies whose employees 
are serviced by such credit unions may, in our opinion, be charged for space oc- 
cupied by them. 


With respect to concessions which support or service employees of more than one 
agency, as is usually the case in multi-tenant Government-owned buildings, the 
cost of such space would be charged pro rata between the occupying agencies on a 
reasonable basis. 


There are, however, two additional alternatives other than charging all the con- 
cessionaires, including credit unions and blind stands, the commercial value of the 
space. One would be a determination by the Administrator that to charge the 
full SLUC would not be feasible nor practicable in cases where the full SLUC, if 
charged, would make it impossible for the concessionaire to continue business or 
result in unreasonable prices to Government employees for essential services. In 
such cases, a reduced SLUC could be charged, as we believe that the Adminis- 
trator’s authority to exempt from the SLUC includes the authority to charge 
less than the full SLUC. Following such a determination and charging the con- 
cessionaire a substantially reduced rate, or nothing, GSA could request appropri- 
ations to cover the difference between the rate and the amounts paid * * *, 


The second alternative would be to take all concession space in GSA controlled 
buildings and include the cost thereof to the SLUC on a uniform basis. We have 
considerable doubts as to our authority to do so since the SLUC should reflect only 
costs for services normally provided in commercial rental agreements. 


We have been informally advised that GSA does not now anticipate 
using this last-mentioned alternative. Also, it is understood that GSA 
does not contemplate directly charging any Federal credit unions for 
space occupied by them. Accordingly, we shall not give consideration 
to either of these alternatives at this time. 

The second area on which several alternatives are set out concerns 
the manner in which the SLUC rate is proposed to be applied to park- 
ing areas in and around federally owned or leased buildings. Concern- 
ing such matter you state that-— 


GSA, rather than assign parking spaces directly to agencies for its use. could 
assign such space directly to individual Federal employees or to a private park- 
ing firm which would rent the space to employees. Under each alternative, the 
SLUC will be assessed. The present GSA policy is to allot parking spaces to 
agencies for assignment to its employees unless the agency requests GSA to 
assign spaces at a particular facility. We believe each of the alternatives, in- 
cluding charging of employees for parking, would be permitted by new section 
210(j) of the Property Act. The task force believes, consistent with the concept 
that agency budgets should reflect all program costs for space, that the alternative 
of assigning the space directly to the agency is the most desirable. 


Generally, we believe that in applying SLUC, the alternative which permits an 
agency budget to reflect actual costs (i.e., SLUC through GSA) is the most 
appropriate. The value of such an approach was reflected in House Report 
92-989, accompanying H.R. 10488, 92d Congress, a prior version of the enacted 
legislation. In that report the Committee on Public Works stated that “* * * 
a building fund to finance the acquisition, construction. alteration. maintenance, 
operation and protection of all public buildings is the logical mechanism for 
one-time project funding * * *.” Furthermore, with reference to the means of 
financing the Federal Building Fund, the Committee said. “When the fund pro- 
posed is implemented. each agency would have to budget for its space needs. just 
as it now budgets for its personnel, travel and administrative costs. Making 
agencies accountable for the space they use shou'd result in more efficient space 
utilization by agencies.” 
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Concerning the above-discussed matters, in view of the broad au- 
thority contained in new subsections 210(j) and 210(k) of the Prop- 
erty Act, and considering the provisions of 602(c) of such act, we 
agree that the Administrator has wide discretionary powers consistent 
with the purposes of the statute, in the manner of defining and charg- 
ing for space occupied by Federal agencies and others, including re- 
lated space such as building lobby areas, elevator areas, restrooms, etc. 
We believe that charges for space based on any one of the alternatives 
set forth above (but not considering the last mentioned alternative 
relating to concession space) are consistent with the Public Buildings 
Amendments of 1972 and properly may be adopted by GSA. 

We assume, however, that GSA would not place concessionaires 
(other than blind stands and Federal Credit Unions) in space in 
Federal buildings or in leased buildings under GSA control without 
consulting the tenant agency or agencies, or without the tenant agency 
or agencies requesting for its employees the services to be provided by 
the concessionaire. Further, the availability of an agency’s appropria- 
tion to pay rent for concessionaire-occupied space would depend upon 
the manner in which the funds were budgeted and appropriated and 
on whether the concessionaire services were necessary for the health 
or efficiency of the agency’s employees while on duty. 

You next raise a question as to the particular categories of space for 
the use of which GSA has authority under section 4 of the act to 
charge agencies. 

Concerning such matter you state that— 

* * * GSA has authority to assign and reassign space, with certain exceptions, 
in all Government owned and leased buildings by virtue of section 210(e) of the 
Property Act (40 U.S.C. 490(e)), Reorganization Plan No. 18, effective July 1, 
1950, 15 F.R. 3177, 64 Stat. 1270; 40 U.S.C. 285; and Executive Order 11512, 
dated February 27, 1970, 35 F.R. 3979. The exceptions to this authority are set 


forth in section 1 of Reorganization Plan No. 18 and subsection 210(d) of the 
Property Act. 


We believe that generally new section 210(j) is intended to encompass all space 
over which GSA has space assignment authority. In several instances, GSA 
assigns space in buildings to which a right of occupancy has been granted by 
permit from another Federal agency. A typical example of this is four buildings 
located at Fort Wingate Army Depot, Gallup. New Mexico, which are under the 
custody and control of the Department of Defense, and occupied by the Depart- 
ment of the Interior. It is our intention to assess the SLUC for use of such space 
and to reimburse the controlling agency the amount charged GSA, if any, for 
use of the space. It is pointed out, in this regard, the new subsection 210(k) au- 
thorizes other agencies to charge for such space at rates approved by the 
Administrator. 


Concurrent with the activation of the U.S. Postal Service on July 1, 1971. GSA 
assumed sole responsibility for the support of congressional state and district 
offices wherever located. Public Law 92-184. approved December 5, 1971. entitled 
each U.S. Senator to office space suitable for his official use at not more than 
three places designated by him in the state he represents. Order No. 1, revised 
February 29. 1972, by the Committee on House Administration under the author- 
ity of House Resolution 457. adopted by the House of Representatives on July 21, 
1971, entitles each member of the House of Representatives, the Resident Com- 
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missioner of Puerto Rico, and the Delegate from the District of Columbia to 
three offices within their districts. The resolution also provides that the 
Sergeant at Arms shall secure office space satisfactory to the member in Federal 
buildings at not more than two locations if such space is available. In view of 
the mandatory provisions of amended section 210(j), as interpreted by our 
General Counsel, discussed above, GSA believes that it will have no alternative, 
to charge the SLUC rate for use of any space furnished. 


Finally, there is discussed in your letter the outleasing of Federal 
building sites made pursuant to section 210(a) (13) of the Property 
Act. 

In connection therewith you state that section 210(a) (13)— 

* * * nermits GSA to enter into outleases of Federal building sites and additions 
to sites until they are needed for construction at their fair rental value. Since 
this authority and the authority to charge the SLUC rate are contained in the 
same section of the Property Act, it is clear that Congress intended that GSA 
continue its present practice of outleasing Federal building sites at fair rental 
value under subsection 210(a) (13). As a practical matter, we perceive no differ- 


ence with respect to outleasing between fair rental value and a user rate 
equivalent to “approximate commercial charges.” 


Section 602(c) of the Property Act, 40 U.S.C. 474, provides in part 
that— 


The authority conferred by this Act shall be in addition and paramount to 
any authority conferred by any other law and shall not be subject to the pro- 
visions of any law inconsistent herewith * * *, 


In view of such provision and those of new subsection (j) it seems 
clear that the SLUC rate must be charged with respect to all space 
under GSA control including those instances in which GSA assigns 
space in buildings to which a right of occupancy has been granted 
by permit from another Federal agency, unless the Administrator 
determines that such charges would be infeasible or impractical. 

Also, for the reasons set forth in your letter, particularly the provi- 
sions of 40 U.S.C. 474, quoted above, we agree that GSA will have no 
alternative but to charge the SLUC rate for space provided for con- 
gressional offices in Federal buildings. We agree also that the present 
practice concerning outleases of Federal building sites at rates based 
on the fair rental value properly may be continued in that we too 
perceive no difference between that rate and a rate equivalent to “ap- 
proximate commercial charges.” 


[ B-178038 J 


Officers and Employees—Transfers—Relocation Expenses— 
Temporary Quarters—Spouse Entitled to Military Allowances 


The payment of temporary quarters subsistence expenses (TQSE) to a trans- 
ferred civilian employee for up to 30 days while he and his dependents occupy 
temporary quarters, which expenses are computed on the basis of actual expenses 
or a per diem percentage for each 10-day period, will not violate the prohibition 
against duplicate payments in paragraph C8253 of the Joint Travel Regulations 
and section 8.2i of Office of Management and Budget Circular No. A-56 because 
his spouse as a military member on active duty receives basic allowances for 
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quarters and for subsistence. The TQSE allowance is intended to lessen the 
economic hardship employees face when transferred for the convenience of the 
Government, whereas the permanent military allowances cover normal day-to-day 
expenses for food and shelter when not provided by the Government, and being 
in the nature of compensation they are not viewed as duplicating the TQSE 
allowance. 


To the Secretary of the Navy, June 22, 1973: 


This is in reply to the lettter of your Assistant Secretary (Man- 
power and Reserve Affairs) of February 1, 1973, which was transmit- 
ted to this Office by letter dated February 9, 1973, from the Per Diem, 
Travel and Transportation Committee (PDTATAC Control No. 
73-5). 

The Assistant Secretary requests our decision as to whether pay- 
ments made for temporary quarters subsistence expenses (TQSE) to 
an employee would violate the prohibition against duplicate payments 
as stated in paragraph C8253 of the Joint Travel Regulation (JTR) 
and section 8.2i of Office of Management and: Budget Circular No. A- 
56, August 17, 1971, in the circumstances described below. He further 
inquires as to the amount of TQSE payable in the event that such pay- 
ment does not violate the prohibition in paragraph C8253, JTR. 

The Assistant Secretary indicates that a review of permanent change 
of station travel vouchers for civilian employees revealed instances 
where employees with spouses who were military members on active 


duty were reimbursed for TQSE during the same period that the 
spouse was receiving basic allowances for quarters (BAQ) and for 
subsistence (BAS). Paragraph C8253, JTR, provides in pertinent 
part: 


Temporary quarters subsistence expenses will not be allowed when they dupli- 
cate, in whole or in part, payments received under other laws or regulations cov- 
ering similar costs. 

The provisions of paragraphs C8250-8255, JTR, in keeping with 
section 8 of Circular No. A-56, provide for the payment of a TQSE 
allowance to an employee for a period of up to 30 days while he and 
his dependents occupy temporary quarters in connection with a trans- 
fer. This allowance includes, to the extent of the maximum amount 
authorized, the actual cost of meals, lodging, fees and tips incident to 
meals and lodging, laundry and cleaning and pressing of clothing. 
Under the controlling regulations the amount which may be reim- 
bursed is the lesser of either the actual amount of allowable expenses 
for each 10-day period or a stated percentage of the maximum per 
diem rate authorized under paragraph C8100, JTR, which percentage 
rate decreases for each 10-day period. 

The TQSE allowance is one of several benefits conferred on civilian 
employees of the Government by the act of July 21, 1966, Public Law 
89-516, 80 Stat. 323, now 5 U.S. Code 5724a. The legislative history of 
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the act of July 21, 1966, shows that its primary purpose was to lessen 
the economic hardship employees must face when transferred at the 
convenience of the Government, by providing for reimbursement. of 
many expenses incurred by such employee which were not previously 
reimbursable. Sec generally, S. Rept. No. 1357 on H.R. 10607, 2d sess., 
89th Cong., dated June 30, 1966. 

The basic allowances for subsistence and for quarters, on the other 
hand, are designed to cover the normal day-to-day expenses of mem- 
bers of the uniformed services for food and shelter when not provided 
in kind by the Government. They are permanent allowances paid under 
the concept that basic pay for military members is in addition to the 
furnishing of subsistence and lodging in kind or the payment of an 
allowance to cover such items of expense. As such BAQ and BAS 
payments are more in the nature of compensation. Further, it is clear 
that these allowances are not paid to cover the additional costs incurred 
when temporary lodgings are occupied incident to a change of official 
station. 

Therefore, we do not consider that BAQ and BAS payments re- 
ceived by the spouse of a transferred civilian employee should be 
viewed as duplicating a TQSE allowance which the civilian employee 
may otherwise be entitled to receive incident to a permanent change 
of station. 

The submission is answered accordingly. 


[ B-178574 J 


Departments and Establishments—Services Between—Disputes— 
General Accounting Office Settlement 


The Air Force vouchers submitted by the Army Finance Center pursuant to 7 
GAO 8.4(c), which provides for the submission of a disputed interagency bill for 
goods or services to GAO for settlement, will be considered to be a request for an 
advance decision. The. bills submitted which cover the cost of the inadvertent 
movement of commissary goods outside the United States (U.S.) in a space- 
required rather than a space-available airlift that the Military Airlift Command 
refuses to cancel, may be paid from appropriated funds, for although commis- 
saries are required to be self-sustaining, they are appropriated fund activities 
and, furthermore, Public Law 92-204 excludes transportation costs incurred out- 
side the U.S. from the cost of purchase in the operation of commissaries. Since 
interagency orders are obligations upon appropriations the same as orders or 
contracts with private contractors, the Army operation and maintenance appro- 
priation stated on the vouchers is properly chargeable. 


Post Exchanges, Ships Stores, Etc.—Transportation of Supplies— 
Erroneous Transportation Request—Loss Liability 


Although the pecuniary liability for the errors that. led to the request for space- 
required rather than space-available Military Airlift Command services to move 
commissary goods outside the United States would seem to rest on the commissary 
personnel making the erroneous request, there is no basis for assessing the 
charges for the services on the commissary officer since his custodial relation- 
ship with the Government as an accountable officer relates to property and funds, 
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and there is no general authority for the assessment of charges for losses sus- 
tained by the Government as a result of errors in judgment or neglect of duty by 
yovernment personnel. Moreover, interagency reimbursement for the cost of serv- 
ices performed by the billing agency pursuant to lawful authority cannot be 
viewed as a “loss” to the Government in the usual sense of the word. 


To Lieutenant Colonel J. R. Love, Department of the Army, 
June 22, 1973: 


With letter of October 31, 1972, file FINCY—AB, the Army Finance 
Center forwarded here several Air Force vouchers in the total amount 
of $1,159.56 under the provisions of section 8.4 of Title 7, GAO Manual 
for Guidance of Federal Agencies. Section 8.4(c), relating to goods 
and services furnished by one agency of the Government to another 
agency on a reimbursable basis under section 601 of the Economy 
Act (31 U.S. Code 686) or similar provision of law, provides that— 


Accounts receivable established on the basis of bills to another Government 
agency should be collected promptly. A disputed interagency bill for goods or 
services, together with applicable documents and reports, may be submitted by 
the billing agency to the Claims Division [now Transportation and Claims 
Division] United States General Accounting Office * * * for settlement. 

We will consider the submission as made a request for an advance 
decision. 

Your letter of September 19, 1972 (with attachments) was submitted 
with the letter of October 31. The papers show that requisitions sub- 
mitted by various U.S. Military Advisory Group (MILGP) person- 
nel, stationed in Paraguay and Uruguay, specified airlift of commis- 
sary goods from the Canal Zone on a space-available basis only; but 
it appears that some unidentified persons assigned to the U.S. Army 
Forces Southern Command (USARSO) Commissary erroneously 
represented to the Military Airlift Command (MAC) Headquarters, 
Scott Air Force Base, Illinois, the eligibility of three shipments for 
space-required airlift. 

The limit by local authority for airlift of commissary goods was 
space-available, but regulations in effect at the time did not provide 
for space-available airlift. AFR 76-11, par. 3i. The record is clear on 
these points, but the inadvertent nature of their violation encouraged 
requests of MAC, by the commanders of the various procuring groups 
involved, for cancellation of the airlift charges. MAC refused, and 
we believe rightfully so, as also recognized by the U.S. SOUTHCOM 
Legal Advisor, based on pertinent regulations cited in his memoran- 
dum of November 22, 1971. A memorandum from G4 to Chief of Staff 
SCARGD, dated August 30, 1972, shows that this view is shared by 
the USARSO Staff Judge Advocate. 

You ask whether appropriated funds may be obligated in payment 
of the approved vouchers which have been prepared by the billing 
agency. In the event appropriated funds are chargeable, there is a 
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question of whether reimbursement should be sought from the indi- 
viduals who requisitioned the goods. 

Considering the questions in the order presented, we conclude that it 
would not be improper to charge appropriated funds. Although com- 
missaries are required generally to be operated on a self-sustaining 
basis, they are appropriated fund activities. See 10 U.S.C. 4621(i). 
Section 714 of the Department of Defense Appropriation Act, 1972, 
Public Law 92-204, 85 Stat. 716, 729 (as well as various previous acts), 
authorizes exclusion of transportation outside the United States from 
the cost of purchase in the operation of commissary stores. We con. 
strued this exclusion in 39 Comp. Gen. 385 (1959) to embrace carriage 
from one place to another outside of the United States. 

The report by the Special Subcommittee on Exchanges and Com- 
missaries of the Committee on Armed Services (H.A.S.C. No. 91-77), 
House of Rep., 91st Congr., 2d sess., at page 12379, discloses congres- 
sional interest in distinguishing commissary costs to be supported by 
funds collected from patrons, from costs supported by appropriated 
funds, and refers approvingly to new Armed Services Commissary 
Store Regulations. Section IV (enclosure 1) of DOD Directive 1330.17, 
October 29, 1971, adheres to the aforementioned intentions. While the 
policy set forth in section 714 of the appropriation act is reflected in 
section 4-401, sections 4-405 and 4405.1 provide that all transporta- 
tion costs of commissary store supplies and equipment outside the 
United States are costs not requiring reimbursement from funds col- 
lected from commissary store patrons. 

But for the absence of local authority to ship commissary goods as 
space-required cargo, there appears to be no question that appropriated 
funds are chargeable for the airlift services, and we believe that espe- 
cially where the violation of local policy is inadvertent, payment from 
appropriated funds for MAC airlift services is not objectionable. 

With reference to identification of the funds chargeable, we refer 
again to the memorandum of the SOUTHCOM Legal Advisor. In 
paragraph 2.d. it is stated that the Department of the Army is the 
Administrative Agency for USCINCSCO areas of responsibility. 
Paragraph 4-3a. of AR 1-75/OPNAVINST 4900.31C/AFR 400-45, 
March 23, 1971, states that commissary services, among others, are ex- 
penses chargeable to the military functions appropriations of the ad- 
ministrative agent. 

Other references point to the same conclusion. Section 686(c) of Title 
31, U.S. Code, provides that orders placed by one agency with another 
are considered obligations upon appropriations the same as orders or 
contracts with private contractors. Paragraph 4.A (2) of DOD Direc- 
tive 7220.6 provides that orders for specific services should be recorded 
as obligations against the appropriations of the ordering agency. 
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There is no dispute in the record that USARSO was the responsible 
administrative agent for the area; that it was the agency that ordered 
the MAC airlift services; that it was responsible for determining the 
eligibility of the goods for space-required airlift; and that USARSO 
commissary personnel committed the manifesting error. Under these 
circumstances we concur with the opinion of USSOUTHCOM in its 
letter to USARSO of April 26, 1972, that appropriated funds avail- 
able to USARSO should be charged with the MAC billings. Under 
these circumstances we would not object to charging the Army opera- 
tion and maintenance appropriation cited on the vouchers. 

Pecuniary liability for the error commencing the series of events 
that led to the MAC airlift charges would seem to rest, if anywhere, 
on USARSO commissary personnel. However, we see no basis for as- 
sessing the charges on the commissary officer since his custodial rela- 
tionship with the Government as an accountable officer relates to 
property or funds. In the absence of any specific regulations that 
would impose liability on individuals, there is no general authority for 
the assessment of charges against employees of the Government for 
losses sustained by the Government as a result of errors in judgment 
or neglect. See 26 Comp. Gen. 866, 868 (1947) and 25 Comp. Gen. 299, 
301 (1945). Moreover, interagency reimbursement for the cost of serv- 
ices performed by the billing agency pursuant to lawful authority 
cannot be viewed as a “loss” to the Government in the usual sense of 
the word. 

Accordingly, the vouchers submitted are returned herewith, and if 
otherwise proper, payment may be made on the basis indicated. 


[ B-175028 J 


Contracts—Specifications—Deviations—Informal v. Substantive— 


Model Numbers 


Under an invitation for bids (IFB) for numerous drill items that waived pre- 
production samples for bidders whose products had been previously procured 
and approved, and that required product identification by model number and 
other pertinent information, the holding that the low bidder on one of the 
items was nonresponsive because the letter accompanying the bid made reference 
to model 754G2 and not to its catalog model 754 will no longer be followed. The au- 
tomatic finding of bid nonresponsiveness was not required as the catalog model 
did not deviate from the IFB requirements, and the two omitted specification 
characteristics created no ambiguity. Furthermore, bid acceptance would obligate 
the bidder to furnish a conforming drill notwithstanding the gratuitous model 
designation. B—175028, April 28, 1972, overruled. 


To the Acting Administrator, General Services Administration, 


June 26, 1973: 


As a result of an inquiry from the Chairman, Government Activities 
Subcommittee of the Committee on Government Operations, House of 
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Representatives, we have reviewed our decision B-175028, April 28, 
1972, involving the protest of The Black & Decker Manufacturing 
Company (B&D) against award to any other bidder of a contract for 
item 6 (FSN130-889-8993 Drill) under invitatior for bids (IFB) 
No. FPNT 2-B5-41801—A-1-17-72, issued December 14, 1971, by the 
Federal Supply Service. 

Rockwell Manufacturing Company (Rockwell) was the apparent 
low bidder on item 6 of the IFB. However, B&D offered lower prices 
on an “all or none” basis for items 2, 3, 4, 5, 6, 12 and 13. B&D 
contended that Rockwell’s bid was nonresponsive because the firm 
had included an unsolicited model number in a letter accompanying 
its bid, thereby rendering the bid ambiguous. We sustained the pro- 
test and B&D was awarded the contract. Performance under the con- 
tract has been completed. 

Based on a reconsideration of the record, including supplemental 
information recently received, the decision of April 28 is overruled. 

The pertinent facts are restated from our decision of April 28, 
1972. The IFB provided for the submission of preproduction samples, 
as follows: 


The Government reserves the right to waive the requirements for preproduc- 
tion samples as to those offerors offering a product which has been previously 
procured and approved by General Services Administration under the same 
specifications applicable to this procurement. Offerors offering such products are 
requested to furnish with their offers information identifying the product by 
citing the number, date and item of the purchase order and/or contract number 
involved in such prior purchase. 

Attached to Rockwell’s bid was a letter requesting waiver of the 
requirement for providing preproduction samples. 

The letter stated, in pertinent part: 

In the event that Rockwell Mfg. Co. is awarded a contract far item 6 or item 10, 


or item 13, this letter is to request a waiver of preproduction samples for the 
following reason: 


Item 6: FSN 5130—-889-8993 Drill (RMC Model 754G2). This machine similar 
to FSN 5130-293-1386 Drill now being furnished on GSA term contract 
GS-008-89548 (March 1, 1970-Thru February 29, 1972) except for filter for 
suppression. 
The then current Rockwell catalog lisited an RMC model 754, but not 
a model 754G2. The contracting officer stated that an examination of 
the operating characteristics of model 754 as set forth in the catalog 
indicated no deviation from those stated in IFB specifications. How- 
ever, there was no mention in the catalog reference to model 754 of two 
specification requirements: (1) suppression of electromagnetic in- 
terference; (2) treatment to resist fungus growth. Notwithstanding 
this lack of reference to the two requirements, the contracting officer 
felt that there was no ambiguity in the bid and that Rockwell was 
indeed offering a drill in strict accordance with the IFB specifications. 





Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 969 


It was our view, however, that the bid was ambiguous because there 
was no basis for determining that the model 754G2 met the specifica- 
tions. 

Subsequent to our April 28, 1972, decision, we were furnished the 
detailed specifications governing the drill previously supplied by 
Rockwell and the drill covered by the IFB. A comparison of the 
specifications and the schedule description for the IFB drill with the 
detailed specifications governing the drill previously supplied by 
Rockwell (FSN-5130-293-1386) indicates that the specification re- 
quirements for both drills are the same, except that the prior drill did 
not have to be suppressed for electromagnetic interference or treated 
for fungus control. 

Viewed against this background, we now believe that Rockwell’s 
parenthetical identification of a model number in its bid cover letter 
can reasonably be viewed only as a representation that its model 
754G2 conforms to the IFB specifications. The inclusion of an un- 
solicited model number may create a question, but it is clear that 
“* * * the mere inclusion of numbers in a bid should not constitute 
an automatic finding of nonresponsiveness and * * * our Office should 
judge each case on its merits * * *.” B-170908, March 5, 1971. Further, 
we should not ignore the purpose for which the bid cover letter was 
written—namely, obtaining waiver of first article testing. In this 
context, we believe that Rockwell equated its model 754G2 to the FSN 
5130-889-8993 drill called for by the IFB. Rockwell further noted in 
the letter that “this machine,” referring to both its model 754G2 and the 
drill called for by the IFB, was “similar” to the previously furnished 
drill, except for suppression of electromagnetic interference. The fair 
import of this statement is that the model 754G2 would have a filter 
for suppression. The only remaining difference between the drill called 
for by the IFB and the previously furnished drill was the requirement 
that the former be treated to control fungus. In the circumstances, 
we do not believe that the reference for preproduction waiver purposes 
to the model supplied earlier without mention of fungus control may 
reasonably be construed as an exception to the fungus control re- 
quirement. Therefore, we conclude that acceptance of Rockwell’s bid 
would have obligated it to furnish a conforming drill notwithstanding 
the gratuitous model designation and the bid should have been re- 
garded as responsive. 

[ B-176404 J 


Housing—Military Personnel—Construction Cost Limitations— 
Waiver 
Although offerors who submitted acceptable technical proposals for the con- 


struction of any or all of three Bachelor Officers Quarters (BOQ) and therefore 
were entitled to bid on a project or projects under the subsequent invitation for 
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bids should have been given more detailed information concerning the application 
of the per man statutory limitation imposed by section 706 of the Military Con- 
struction Act of 1972, and the possibility of waiver, nevertheless the contracting 
officer’s recommendation that the limitation placed on one of the projects should 
be waived for the low overall bidder who was not low on the major construction 
item was not unfair to the second low bidder who should have been aware that 
section 706, and the implementing paragraphs 11-110(a) and (c) of the Armed 
Services Procurement Regulation provide both for limiting costs and for waiver 
when the limitation is impracticable to impose. 


To Gallagher, Evelius & Jones, June 26, 1973: 


Reference is made to your letter of January 29, 1973, and prior 
correspondence, protesting on behalf of the Knott Development Com- 
pany, against the award of a contract to Urban Systems Development 
Corporation for the construction of a 150 Man Bachelor Officers 
Quarters (BOQ) at Aberdeen Proving Ground, Maryland, under 
Schedule C of invitation for bids No. DACA31-72—B-0074, the second 
step of a two-step procurement. 

The United States Army Engineer District, Baltimore, Maryland, 
as the first step of the procurement, issued on November 23, 1971, Re- 
quest for Technical Proposals (RFTP), Serial No. DACA31-72-R- 
0003, for the design and construction of Bachelor Officers’ Quarters 
(BOQ) at Aberdeen Proving Ground, Maryland, Fort Belvoir and 
Fort Lee, Virginia. Separate technical proposals were invited for each 
of the three projects. Those bidders who submitted acceptable tech- 
nical proposals for any or all of the three projects were entitled to sub- 
mit a bid for such project or projects under the subsequent invitation 
for bids. Prospective offerors were advised on page TR-6 of the RFTP 
as follows: 


8. COST LIMITATIONS: 
a. The available amount for construction of these projects is as follows: 


(1) Fort Lee 300 Man BOQ $3, 634, 078 
(2) Fort Belvoir 300 Man BOQ 3, 337, 758 
(3) Aberdeen Proving Ground 150 Man BOQ 


The amount available for construction includes cost of BOQ structures, all utility 
and site work but exclusive of the contractor’s design. There is a statutory limi- 
tation of $10,890 per man at Aberdeen Proving Ground and $11,000 per man at 
Fort Lee and Fort Belvoir inside the 5-foot line, exclusive of design costs, special 
foundation conditions, etc. This limitation does not apply to utilities or site work 
beyond the 5-foot line. 

Acceptable technical proposals for the Aberdeen Proving Ground 
BOQ were received from several offerors, including Knott. On 
April 27, 1972, invitation for bids No. DACA31-72-B-0074 was issued 
to bidders who had submitted acceptable technical proposals under the 
first step of the procurement. Bidders were to submit bid prices for 
Schedule A—Fort Lee, Schedule B—Fort Belvoir, and Schedule C— 
Aberdeen Proving Ground. Each of the three schedules called for sep- 
arate prices for Item 1, “BOQ Structure with Utilities 5 feet beyond 
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building line,” Item 2, “Design Cost, Outside Utilities and all site work 
not included in Item 1 above,” and a total price for both items. 
Bids under IF B-0074 were opened on May 24, 1972. The lowest three 
bids for the Aberdeen BOQ, Schedule C, were as follows: 





Bidder Item 1 Item 2 Total 


Stauffer Construction Co $1, 633, 500 $266,410 $1,899, 910 
Urban Systems Development Corp_-_-- 1, 665, 552 415, 715 2, 081, 268 
Henry J. Knott Development Co 1, 490, 000 600, 000 2, 090, 000 





Stauffer’s bid was rejected because it failed to submit the required 
bid guarantee with its bid. Urban’s price for Item 1 exceeded the statu- 
tory per-man cost limitation by approximately $213, without taking 
into consideration the cost of the Government supervision, inspection, 
contingencies, and Government-furnished equipment. The contracting 
officer advises that taking these costs into consideration, the unit cost 
per man under the Urban’s bid increased to $11,903. After careful con- 
sideration, he decided Urban’s bid price was realistic and that it was 
unlikely that readvertising the project would result in lower bids. On 
June 5, 1972, the contracting officer submitted to the Division Engi- 
neer, North Atlantic, Corps of Engineers, a recommendation for 
waiver of the statutory cost limitation for the Aberdeen BOQ. 

By letter dated June 12, 1972, Knott protested any award to Urban 
for the Aberdeen BOQ on the ground that Urban had submitted a 
nonresponsive bid since its bid price under Item 1 revealed a cost of 
$11,103 per man, a sum in excess of the statutory cost limitation of 
$10,890 per man. In a letter dated June 14, 1972, the Chief, Procure- 
ment and Supply Section, advised Knott that the provisions of the 
RFTP concerning cost limitations were intended only as a guideline 
for design purposes and could not be used for the purpose of determin- 
ing the responsiveness of bids received under step IT and, further, since 
the Military Construction Authorization Act of 1972, 85 Stat. 394, 10 
U.S. Code 2674 note, specifically authorized the waiver of per man 
statutory limits for BOQs, the Government had initiated action to ob- 
tain a waiver of such statutory limits for the Aberdeen BOQs. 

By letter dated June 16, 1972, Knott further protested the proposed 
award and the matter was submitted to the General Counsel, Office of 
the Chief of Engineers, for a decision. On June 28,1972, the General 
Counsel denied Knott’s protest. On June 29, 1972, the Office of the 
Chief of Engineers issued a directive, which stated that the Office of 
the Assistant Secretary of Defense had granted a waiver to increase 
the statutory limitation from $10,890 to $11,903 per man for the Aber- 
deen project. On June 30, 1972, a contract was awarded to Urban for 
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the construction of the 150-man BOQ at the Aberdeen Proving 
Ground. 

You contend that the action of the contracting officer in requesting, 
upon Urban’s behalf, waiver of the statutory unit cost limitation on 
the structure covered by Item 1 was unfair to Knott and, in effect, 
changed the rules of the bidding procedure. You also maintain that 
the fact that Kuott was able to arrive at a reasonably competitive fig- 
ure, within $10,000 of Urban’s bid without exceeding the statutory unit 
cost limitation is probative of the practicability of complying with the 
statutory limitation. 

Section 706 of the Military Construction Authorization Act of 1972, 
approved October 27, 1971, 85 Stat. 394, 10 U.S.C. 2674, limits the 
amount which may be expended for construction of BOQ to an 
amount determined by applying the local construction cost index to a 
basic figure of $11,000 per man. The limit for the Aberdeen BOQ was 
determined to be $10,890. Section 706 further provides that the statu- 
tory limit may be exceeded if the “Secretary of Defense or his designee 
determines that because of special circumstances, application to such 
project of the limitations on unit costs * * * is impracticable.” The 
imposition of a statutory limit on unit costs and a provision for waiver 
of the limit are long-established, well-recognized features of military 
construction projects of the type involved here. In implementa- 
tion of the provisions contained in the annual Military Construction 
Authorization Acts, paragraphs 18-110(a) and (c) of the Armed 
Services Procurement Regulation (ASPR) provide as follows: 

(a) Contracts for construction shall not be awarded at a price in excess of 
statutory cost limitations unless the limitations for the particular contract can be 
and have been waived and shall not be awarded at a price, which, with allowances 


for Government imposed contingencies and overhead, exceeds the statutory au- 
thorization for the project. 


* * - * * * * 


(c) A bid or proposal containing prices within statutory cost limitations only 
because such bid or proposal is materially unbalanced shall be rejected. An un- 
balanced bid or proposal is one which is based on prices significantly less than 
cost for some work, and prices which are overstated for other work. A bid or 
proposal containing prices that exceed applicable statutory cost limitations shall 
be rejected, unless for construction of cold storage or regular (general purpose) 
warehousing, barracks for enlisted personnel or bachelor officer’s quarters, and 
the determination of the Assistant Secretary of Defense (Installations and 
Logistics) has been obtained that the limitations on construction costs in the 
annual Military Construction Act shall not apply as impracticable. In addition, 
where appropriate provision is made in the invitation for bids or requests for 
proposals, separate award may be made on individual items whose price is 
within or not subject to any applicable cost limitation, and those items whose 
price is in excess of the limitations shall be rejected. Such a provision for sep- 
arate award shall not be made unless determined to be in the best interest of the 
Government. 


Under paragraph (e), where the bid covers the construction of 
BOQ and a determination has been obtained that the limitations on 
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construction costs in the annual Military Construction Act shall not 
apply as impracticable, the bid need not be rejected. 

While paragraph 8 of the RFTP advised offerors of the unit cost 
limitation for the Aberdeen BOQ, we believe that as a matter of pro- 
curement policy bidders should have been given more detailed infor- 
mation concerning the application of the statutory limitation and, in 
particular, the possibility of a waiver. We are drawing this matter to 
the attention of the Secretary of the Army for appropriate corrective 
action. Nevertheless, we do not think that the procedure used by the 
contracting officer in this procurement was inherently unfair to Knott 
since the procedure used was clearly defined and authorized by statute 
and the implementing ASPR—matters which Knott was bound to 
know. Thus, although it is contended that Knott could have designed 
the project at a $10,500 lower total cost by exceeding the statutory limit 
under a waiver, we note that Knott was not restricted to submitting a 
single design for approval. In that connection, paragraph 1.1.5, on 
RFTP page TP-2, encouraged offerors to submit for approval in the 
first step multiple technical proposals presenting different basic ap- 
proaches. Hence, if Knott had submitted its alternate approach and 
it had been determined acceptable, Knott would have been free to bid 
and be considered on that basis as well. 

Moreover, we can attach no significance to the fact that Knott’s bid 
price on Item 1 was lower than Urban’s bid price. Urban, neverthe- 
less, submitted the lowest price for construction of the entire facility. 
Further, the existence of a bid which is within the statutory limit but 
not low overall does not preclude a discretionary waiver of the statu- 
tory limit on the grounds of impracticability. B—162173, September 
29, 1967, copy enclosed. 

In view of the foregoing, we must conclude that the actions of the 
contracting officer in requesting a waiver of the statutory cost limita- 
tion, subsequent waiver and the award of a contract to Urban for the 
Aberdeen BOQ were proper. 

Accordingly, the protest is denied. 


[ B-178270 J 


Pay—Retired—Annuity Elections for Dependents—Incompe- 
tents—Election by Secretary Concerned 


An election under the Survivor Benefit Plan (10 U.S.C. 1447-1455) on behalf of a 
mentally incompetent member for the coverage of a natural person (10 U.S.C. 
1448(b)) may be made by the Secretary concerned who stands in the place of the 
incompetent and under 10 U.S.C. 1449 is required to make the election which in 
his discretion, after careful consideration of the facts and circumstances in each 
case, he believes the person would make if capable, and the Secretary must take 
into consideration whether the retiree would elect to give up a substantial amount 
of his retired pay for the rest of his life to provide the annuity. An insurable 
interest is any pecuniary interest in the continued life of another, and no evidence 
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of an insurable interest is required of a near relative, but a contract relationship 
would have to be proved; only one person may be named as survivor (5 CFR 
831.601) ; and the person requesting an annuity would have no preference. 


To the Acting Secretary of Defense, June 26, 1973: 


We refer to letter dated March 20, 1973, of the Acting Assistant 
Secretary of Defense (Comptroller) requesting a decision on certain 
questions which have arisen under the Survivor Benefit Plan, 10 U.S. 
Code 1447-1455, concerning the circumstances under which an elec- 
tion may be made on behalf of a mentally incompetent member under 
the applicable insurable interest provisions in the circumstances per- 
taining to a particular case set forth in Department of Defense Mili- 
tary Pay and Allowances Committee Action No. 471. 

There were enclosed copies of Committee Action No. 471 setting 
forth and discussing the following questions: 

1. Before an election is made on behalf of an incompetent member for coverage 
of a natural person with an insurable interest, is evidence required of an insur- 
able interest, in the form of any financial benefit derived from the retiree while 
alive? 

2. Is coverage limited to one person or may more than one person be covered? 

8. If coverage for only one person is authorized, on what basis is that person 
selected? Must that person also be the person who requested an election on behalf 
of the retiree? 

4. If coverage for more than one person is authorized, on what basis is the 


cost determined and how is the annuity payable? In equal shares or in lump sum 
by one check? 


Subsection 1448 (b), Title 10, U.S. Code, provides as follows: 


(b) A person who is not married and does not have a dependent child when he 
becomes entitled to retired or retainer pay may elect to provide an annuity to 
a natural person with an insurable interest in that person. 


Section 1449, Title 10, U.S. Code, provides in pertinent part that: 


If a person to whom section 1448 of this title applies is determined to be men- 
tally incompetent by medical officers of the armed force concerned or of the 
Veterans’ Administration, or by a court of competent jurisdiction, any election 
described in the first sentence of subsection (a), or subsection (b), of section 
1448 of this title may be made on behalf of that person by the Secretary con- 
cerned. * * * 


Subsection 1452(c), Title 10, U.S. Code, states that: 


(c) The retired or retainer pay of a person who has elected to provide an 
annuity to a person designated by him under section 1450(a) (3) of this title shall 
be reduced by 10 percent plus 5 percent for each full 5 years the individual desig- 
nated is younger than that person. However, the total reduction may not exceed 
40 percent. 


Subsection 3(b) of the act of September 21, 1972, Public Law 92- 
425, 86 Stat. 711, 10 U.S.C. 1447, which established the Survivor Bene- 
fit Plan, provides that any person who is entitled to retired or re- 
tainer pay on the effective date of this act may elect to participate in 
the plan before the first anniversary of that date. 

The committee action states that the married daughter of a retired 
Army member who was in a nursing home following several severe 
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strokes with resulting paralysis and senility requested that an election 
be made on his behalf for coverage under the Survivor Benefit Plan 
for herself and her sister, as natural persons with an insurable interest 
in the retired member. The daughter has been appointed guardian of 
her father and according to his will she and her sister are the only heirs 
of his estate. A completed election form signed by the daughter in 
her capacity as legal guardian, dated and postmarked January 15, 
1973, was received at the Army Finance Support Agency. The retiree 
died January 17, 1973. 

It is stated that the retired member’s date of birth was April 11, 
1893. One daughter was born August 10, 1921, and the other daughter 
was born November 15, 1922. It is pointed out that the cost of a sur- 
vivor annuity under 10 U.S.C. 1452(c) for the first daughter would 
be $488.03 for a monthly annuity of $498.49 and the cost of an annuity 
for the second daughter would be $557.74 for a monthly annuity of 
$460.14. However, there would be no cost charge as the retiree’s death 
occurred before February 1, 1973, the date cost would have initially 
become due. 

The legislative history of the act of September 21, 1972, throws 
no light upon the provisions referred to above. Hence, it must be 
concluded that except as to specific definitions contained in the law, 
Congress intended the language used to be given the usual or literal 
meaning. Any pecuniary interest in the continued life of another is 
an insurable interest. It may be the result of relationship by blood 
or affinity or that of debtor and creditor and is any reasonable ex- 
pectation of pecuniary benefit or advantage from the continued life 
of the insured (retiree). Cf. 22 Comp. Gen. 85. Generally, any near 
relative would have an insurable interest in the retiree, such as spouse, 
children, dependent parents. It is our view that no evidence of an 
insurable interest would be required of a near relative, but that re- 
lationship by contract or otherwise would require proof of an insurable 
interest. Question 1 is answered accordingly. 

Any person, by virtue of family, financial or other relationships, 
usually has more than one person with an insurable interest in him. 
Hence, the language of the law must be given its literal meaning, that 
is to say, the phrases “a natural person,” “a person designated by him” 
and “that person” as used in the statute must be construed as meaning 
that the retiree must designate the one person having an insurable 
interest in him for whom he wants to provide an annuity to the ex- 
clusion of all others, having in mind that he must forego a substantial 
reduction in his retired pay to do so. Furthermore, the law makes no 
provision for computation of the cost or annuity for more than one 
designated person with an insurable interest in the retiree. 
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Also, it is to be noted that with respect to a civil service annuity 
to a named person having an insurable interest in the employee or 
member, 5 CFR 831.601 provides, in pertinent part, as follows: 

(a) The right to receive annuity with survivor benefit to widow or widower 
attaches to a married employee or Member retiring under any provision of 
subchapter III of chapter 83 of title 5, United States Code, unless he elects instead 
annuity without survivor benefit. An unmarried employee or Member in good 
health retiring under any provision (except section 8337) of that subchap- 
ter may elect, instead of annuity without survivor benefit, an annuity with sur- 
vivor benefit to a named person having an insurable interest in him. 

(b) An employee or Member may name only one natural person as survivor 
under this option. The Commission will not accept the designation of a con- 
tingent survivor annuitant, and such a designation is a nullity. 


* * * * * * * 
The above regulation precludes an employee or member from naming 
more than one natural person as survivor. The legislative history of 
the Survivor Benefit Plan indicates the intent was to attain com- 
parability, to the extent practicable, with the survivorship plan for 
retirees from the Federal civil service system. 

Accordingly, question 2 is answered by saying that coverage is lim- 
ited to one person and question 4 requires no answer. 

Under the provisions of 10 U.S.C. 1449, the Secretary concerned 
stands in the place of the mentally incompetent person and must make 
the election which in his discretion, after a careful consideration of all 
the facts and circumstances in each case, he believes that person would 
make if he had been capable of doing so. The language of the law 
specifically permits the Secretary to make an election to provide an 
annuity under 10 U.S.C. 1448(b). However, he must consider whether 
the retiree would have elected to give up a substantial amount of his 
retired pay for the rest of his life to provide an annuity to a person 
with an insurable interest. 

In view of the answer to question 2, the Secretary in making an 
election under 10 U.S.C. 1448(b) must also determine the person to 
be designated. The selection of that person will depend upon the facts 
and circumstances involved taking into consideration such things as 
the extent of the pecuniary interest of the persons to be considered in 
the continued life of the retiree, the closeness of relationship by blood 
or affinity and any other facts which might have influenced the 
member in electing to provide an annuity to a particular person having 
an insurable interest. It is our view that the person requesting an 
election on behalf of the retiree would have no special preference 


to be designated to receive an annuity. Question 3 is answered 
accordingly. 
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[ B-172061 ] 


Bidders—Qualifications—Administrative Determinations—Pro- 
priety 


A determination of bidder responsibility by a contracting officer who virtually 
ignored the initial preaward survey favorable to an offeror under a solicitation 
for the Inspection and Repairs As Necessary (IRAN) of aircraft and relied 
exclusively on unfavorable data, including a second preaward survey, without 
rationalizing the basis for the rejection of the iniital preaward survey in which 
he participated and concurred in the “award” recommendation to the rejected 
offeror although of doubtful validity, and the contracting officer, as required 
by paragraph 1-900, et seq. of the Armed Services Procurement Regulation, 
should have resolved the inconsistencies and uncertainties in the record before 
reaching a reasoned judgment of responsibility, the record does not establish 
arbitrariness or capriciousness which is the prerequisite to recovering prepa- 
ration costs. However, similar occurrence should be avoided in the future. 


To the Acting Secretary of the Air Force, June 27, 1973: 


By decision B-172061, August 24, 1971, we considered and denied a 
protest against a nonresponsibility determination which precluded an 
award to Lear Siegler, Inc., under a 1970 solicitation for the Inspection 
and Repair as Necessary (IRAN) of C-130 aircraft. This decision was 
sustained in a decision dated February 22, 1972. Both of these deci- 
sions, which took into account documented reports from the Directorate 
of Procurement Policy, were furnished to your department. We have 
been requested by counsel for Lear Siegler to reconsider these decisions 
on the basis that the determination was “arbitrary, capricious, not 
supported by substantial evidence and was erroneous as a matter of 
law.” If we conclude that such was the case, claim is made for proposal 
preparation expenses. 

Specifically, it is contended that Lear Siegler was a responsible pros- 
pective contractor which had comparable aircraft maintenance experi- 
ence to that contemplated by the solicitation. In order to be responsive 
to this contention we requested and received comments thereon from 
the Assistant Secretary of Defense (Installations and Logistics) and 
the Commander, Naval Air Systems Command. We understand that 
Department of Defense representatives discussed the Lear Siegler 
matter with the Assistant Secretary of the Air Force (Installations 
and Logistics) and his staff. 

Though the Federal courts have recognized that offerors are entitled 
to have their proposals considered fairly and honestly for award and 
that the recovery of proposal preparation expenses is possible if it 
can be shown that proposals were not so considered, arbitrariness or 
capriciousness must be established as a prerequisite to recovery. Con- 
tinental Business Enterprises, Inc. v. United States, 452 F. 2d 1016, 
196 Ct. Cl. 627. The record available to us does not establish that the 
standard of administrative misconduct is present here. 
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We have reviewed the determination by the contracting officer that 
Lear Siegler was nonresponsible for purposes of the 1970 procurement 
and we believe that such determination was not fully supported by the 
record before the contracting officer. Briefly, the nonresponsibility 
determination related to (1) Lear Siegler’s lack-of IRAN fixed facil- 
ity experience on C-130 aircraft comparable to that required of a 
prospective contractor; (2) Lear Siegler’s fixed facility experience 
on a noncomparable Navy contract for Progressive Aircraft Rework 
(PAR) on S-2 aircraft which was unsatisfactorily performed, and 
(3) the inadequacy of Lear Siegler’s proposed key management team. 
At the time of the determination, the contracting officer had before 
him a comprehensive preaward survey in which he participated and 
concurred, which recommended “Complete Award” to Lear Siegler. At 
the same time, he had the following data for consideration: (1) a 
second preaward survey which recommended no award, and (2) a man- 
agement evaluation of Lear Siegler. While dated subsequent to his non- 
responsibility determination, the February 20, 1971, letter from the 
Deputy Chief, Weapons Systems and Major Equipment Division, 
Warner Robins Air Materiel Area, served to further support his action. 
That letter stated : 


In summary the approximately 1,577,000 manhours of Field Team Effort shown 
as C-130 experience by LSI and the PAS in no way qualifies as comparable 
experience under IRAN. Satisfactory performance under Field Team Effort is 
not even remotely similar to the effort required of a contractor to accomplish 
IRAN in a Fixed Facility. The degree of experience, management of production 
expertise required for IRAN is not or cannot be attained under Contractor 
Field Team Effort. Again, the Field Team Effort is not the same skill level and 
the workers may be 2500 miles from the contractor’s proposed IRAN facility. 
Even if these skills were possibly available to LSI it is unlikely that he could 
afford to “PCS” a total work force of about 500 people. 


In making his determination of nonresponsibility, the contracting of- 
ficer virtually ignored the initial preaward survey favorable to Lear 
Siegler. He relied exclusively on unfavorable data, including the sec- 
ond preaward survey, without rationalizing the basis for rejection of 
the initial preaward survey in which he participated and concurred in 
the “award” recommendation. 

We are advised by a letter dated January 31, 1973, from the Assist- 
ant Secretary of Defense that Lear Siegler not only had comparable 
C-130 IRAN experience at other than a fixed facility, but that the 
firm’s S-2 PAR fixed facility experience was at least comparable to 
the experience required in the solicitation. Also, the fact, as indicated 
in a Navy letter of November 13, 1972, that the Navy attempted to 
exercise an option for additional PAR work contained in the contract 
shows it was satisfied with Lear Siegler’s eventual performance even 
though Lear Siegler encountered difficulties in performing the S-2 
contract. We note that the option could not be exercised since a satis- 
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factory price for “option” work could not be obtained from Lear 
Siegler, not because of any dissatisfaction with the firm’s contract 
performance. 

Practically every basis for determining Lear Siegler to be nonre- 
sponsible was contrary to data in the initial favorable preaward sur- 
vey. In our decision of August 24, 1971, supra, we noted that the record 
before the contracting officer contained further documentation raising 
a serious question as to the correctness of the conclusions of the second 
preaward survey relative to commitments made by Lear Siegler to 
obtain adequate facilities. As far as Lear Siegler’s performance 
on the Navy S-2 contract—considered to be relevant and pertinent by 
the preaward survey as to comparability—is concerned, the initial sur- 
vey team’s findings on performance record states : 


1. Lear Siegler has performed on more than six (6) contracts at their Mobile 
Facility. All of these except the large S—2 contract for the Navy were delivered on 
time and in a very satisfactory manner. One particular contract, Aircraft Engine 
Test Stand overhaul, was of considerable significance and performance has been 
unusually good. 

2. In the initial stages of the S—2 Modification and Repair contract for the Navy 
Lear Siegler became delinquent and the schedule had to be revised twice. The 
contractor isolated Lear Siegler’s inadequacies relative to these delinquencies 
and took positive remedial action. As a result, deliveries were on time for the 
balance of the contract and the contractor managed to get the last few aircraft 
out under extremely difficult conditions because these air planes had been used 
for cannibalization. 

3. The contractor’s performance on the S—2 aircraft was inadequate in the 
work request portion. There was a definite failure to timely submit work 
requests and work requests were not estimated in a manner that the Government’s 
production personnel could readily verify the contractor’s man-hours and mate- 
rial. The contractor has been carefully investigated concerning this inadequacy 
and he has provided again positive evidence of remedial action. The Administra- 
tive and Management write-up herein covers some of the contractor’s plans 
as well as other write-ups in this Pre-Award Survey where definite plans have 
been made to submit work requests and detailed estimates for material and 
manhours timely and in accordance with the contract. As a result we are con- 
vineed that Lear Siegler, Inc. will not have the same difficulties regarding work 
requests on this aircraft. 

4. Since Lear Siegler has performed satisfactorily ‘on many contracts at the 
Mobile Facility and has taken positive action on certain weak areas on their S-2 
contract, performance record at this facility is satisfactory. [Italic supplied. ] 


The management and administration findings of the initial preaward 
survey—which were signed by the contracting officer as a member of 
the preaward survey team—concluded as follows : 


The corporation (LSI) has committed itself to support of the program by other 
divisions as necessary. The corporation possesses extensive experience in various 
phases of C130 aircraft work (reference Attachment 4). They intend to supply 
some of this talent (mainly from field team operations) as necessary to insure 
timely production of aircraft under this contract, attachment 1. 

It is the opinion of this team that Lear Siegler, Inc. has the necessary manage- 
ment personnel in sufficient depth and experience to perform the MOD IRAN 
of the C130 aircraft. 


* * a ca os * * 


It is the combined opinion of this team that Lear Siegler, Inc. has the proper 
management structure and procedures within its administrative area of op- 
erations to effectively administer this contract should it be awarded. 


522-985 O - 74 - 64 
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The technical capability findings of the initial preaward survey team 
were as follows: 


1. LSI/MSD, one of the many divisions of Lear Siegler, Inc., has a wide range 
of experience in maintenance and modification type work on a number of dif- 
ferent aircraft including various models of the F84, F86, F89, F100, F102, B26, 
B57, B58, T28, T29, T33, C119, C123, C130, RB66, H21, Q-2, V-6, NG104 and CH21. 
In addition LSI/MMC has just completed a contract for the Navy to perform 
PAR requirements on 141 various models of S-2 series aircraft. The proposed 
contractor’s technical ability proved satisfactory. 


2. Management personnel, both from LSI/MSD and LSI/MMC were present 
for the survey and displayed a comprehensive understanding of the RFQ re- 
quirements. The organizational structure, production planning, work flow se- 
quence charting and availability of equipment and tooling were found to be 
in detail and complete. 


8. The LSI/MMC is headed up by Mr. John Henson, Facility Manager. Mr. 
Henson has placed in key positions, personnel with vast experience in aircraft 
overhaul programs. Resumes of experience of these key personnel are en- 
closed * * *, 


4. LSI/MSD has in excess of 1.5 million manhours of experience in the mainte- 
nance of C130 aircraft. This maintenance was performed primarily by field 
teams. Mr. Art Lenz, Vice President of LSI/MSD has committed field team 
members to this proposed program as necessary to accomplish the mission (see 
Attachment 2). Applications on file in the personnel department revealed that 
experienced personnel are available for all phases of operations. In addition, 
LSI/MMC has a planned training program to insure the further availability of 
skilled personnel. An outline of this proposed program is enclosed as Attach- 
ment 3. Also, the contractor’s VOL 1 “Technical Proposal’ submitted to WRAMA 
substantiates and verifies his technical capability. 


5. Based on a detailed review of the RFQ, a study of contractor’s technical 
proposal, and conversations with the management group, it is the conclusion 
of the undersigned that LSI/MMC has a thorough understanding of the technical 
requirements for the C-130 IRAN Program and can perform the requirements of 
this RFQ. Technical capability is satisfactory. 

From all this data now of record we believe that the determination 
of nonresponsibility is of doubtful validity. This belief further rein- 
forces our recommendation of August 24, 1971, to your department that 
steps should be taken to insure that such a determination is carefully 
made in light of all significant facts. Of course, it is particularly 
important to consider the information and opinion from informed 
sources available to and before the contracting officer at the time a 
determination of responsibility is made. Counsel for Lear Siegler 
concedes that “a Contracting Officer may obtain information from 
experts in areas where he may have little or no specialized knowledge, 
and that if he in good faith relies upon such information, in all 
probability he cannot be held at fault in case he makes an erroneous 
decision.” In this regard, a determination of responsibility is subject 
to review for legal sufficiency notwithstanding the fact that the judg- 
ment may have been based on information furnished by technical 
personnel. See B-171407 (1), July 14, 1971, at page 5. 

The provisions of paragraph 1-900, e¢ seq., of the Armed Services 
Procurement Regulation (ASPR) dealing with responsibility de- 
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terminations impose affirmative duties on contracting officers when 
resolving the responsibility of a prospective contractor. Where, as 
here, conflicting information on the responsibility of a prospective 
contractor is a matter of record, a contracting officer has an informa- 
tion-gathering duty that cannot be avoided, and this duty has a direct 
relationship to the existence of reasonable doubts as to capacity. See 
50 Comp. Gen. 281, 289 (1970). Incident to this duty is a correlative re- 
sponsibility to resolve for the record inconsistencies and uncertainties 
before reaching a reasoned judgment of responsibility. 

There are enclosed copies of our decisions of August 24, 1971, and 
February 22, 1972, together with a copy of our transmittal letter to your 
department of August 24. Also, enclosed are copies of the reports 
from the Departments of Defense and Navy. 

We recommend that the circumstances of this nonresponsibility 
determination be brought to the attention of procurement personnel 
to minimize future similar occurrences. 


[ B-175723 J 


Contracts—Negotiation—Evaluation Factors—Factors Other Than 


Price—Rule 

In the procurement under a request for quotations of technical services in sup- 
port of a Tactical Air Control and Defense Systems Interface Program on a 
cost-plus-a-fixed-fee basis, which because the services were previously furnished 
on a sole-source basis provided for a three-month indoctrination period for any 
non-incumbent selected for award, the recommendation of the Procurement Ad- 
visory Committee, accepted by the contracting officer, that the incumbent was the 
best qualified on the basis of technical capabilities and competence, although not 
the lowest offeror, evidences no unreasonableness or favoritism, for even after 
applying the Indoctrination Learning Adjustment factor the incumbent rated 
higher, and it was proper under negotiation procedures to consider factors other 
than price and to use a point system that included, in addition to price, per- 
sonnel, experience, technical approach, etc., as an evaluation technique. 


To the Comtre Corporation, June 28, 1973: 


Reference is made to your telefax dated April 17, 1972, and subse- 
quent correspondence, protesting the award of a contract to System 
Development Corporation (SDC) under request for quotations (RFQ) 
F19628-72-Q-0015, issued at Hanscom Field, Massachusetts. 

The RFQ, issued on December 1, 1971, was for the procurement of 
technical services in support of the Tactical Air Control Systems/ 
Tactical Air Defense Systems (TACS/TADS) Interface Program 
on a cost-plus-a-fixed-fee basis. Prior to the present procurement these 
services had been furnished by SDC under contracts awarded on a 
sole-source basis. Because of this, the Statement of Work in the present 
RFQ was revised to provide a 3-month indoctrination period begin- 
ning on February 1, 1972, and ending on April 30, 1972, for any non- 
incumbent who might be selected for award. During the indoctrina- 
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tion period contractor personnel would work with the incumbent 
contractor to observe tasks being performed and learn about the pro- 
gram. 

The subject RFQ, as amended, contained the following pertinent 
provisions : , 


2.b. The offeror is advised that background information related to the level 
of technical support utilized by the 485L Program Office for accomplishment 
of TACS/TADS tasks during the period 1 Aug 71 thru 30 Apr 72 will average 
ten to fourteen (10-14) man-months/month of incumbent’s professional labor 
and two (2) man-months/month of MITRE Corporation Members of the 
Technical Staff (MTS).* * *. 


ec. An estimate of 800 M/M is provided and was furnished by the MITRE 
Corporation based on MITRE experience, capabilities and corporate struc- 
ture. The estimate was based on 18-22 M/M per month for the effort under 
Line Item 0001. 


d. Nothing contained herein should inhibit the contractor from proposing his 
own approach and level of effort to accomplishing the tasks outlined in the 
Statement of Work. 


3. EVALUATION FACTORS 


1. All offerors’ technical proposals will be evaluated in accordance with the fol- 
lowing technical evaluation factors which are listed in the order of greatest to 
least importance. These factors will be given paramount consideration in the 
awarding of any resultant contract. 

a. Understanding of the problem. The offeror has shown that he fully un- 
derstands the complexity, uniqueness and other pertinent characteristics of 
each task to be performed and how each relates to the overall effort. This 
standard of judgment is somewhat related to ‘‘soundness of approach” and 
“level of effort.” 

b. Soundness of Approach. The offeror has explained how he will perform 
the tasks or groups of tasks, justified technically his approach, and indicated 
the probability of success. 

ec. Compliance with Requirements. The offeror has set forth how he will 
comply with the Statement of Work and the Request for quotation in a clear, 
complete, and coherent manner. Only those proposed deviations which are of 
benefit to the Government or do not prejudice the success of the Program 
will be considered acceptable. 

d. Level-of-Effort. This factor includes a proper balance of engineers, tech- 
nicians, and administrative personnel. The numbers, skills, and skill levels of 
the personnel to perform the tasks or group of tasks are set forth to support 
his proper balance of manning. 

e. Credibility. The facts or other evidence in the quotation support the 
offeror’s statements. 


2. Other factors to be considered in determining final qualifications of the offer- 
ors are: 
a. Corporate Experience 
(1) Experience in related work. 
(2) Past performance in related work. 
b. Individual qualifications and experience of personnel proposed. 
e. Technical Organization and proposed project management structure. 
d. Cost. 


The solicitation was sent to 45 potential offerors, including the in- 
cumbent, SDC, and 5 offerors responded. The five proposals were 
evaluated by an Air Force technical team and scored on technical 
merit in descending order as follows: 
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Firm A (Comtre) 
According to the Air Force, the total man-months (M/M) proposed 
by the above firms were as follows: 


On March 9, 1972, best and final offers were received, and they were as 
follows: Million 


The Procurement Advisory Committee (PAC) recommended to the 
contracting officer that award be made to SDC on the basis of its tech- 
nical capabilities and competence, although another firm, which was 
less qualified technically, had submitted a lower offer. 

By letter of April 17, 1972, you protested to this Office, alleging that 
“the level of effort proposed by SDC is significantly below the Gov- 
ernment estimate provided and is therefore not responsive to require- 
ments, and/or the Government significantly revised its assessment of 
the level of effort necessary to meet requirements and failed to notify 
all qualified bidders.” It is Air Force’s position that the estimate by 
MITRE (see paragraph 2c quoted above) was purely a rough estimate 
and not a minimum and that this should be clear from the language of 
paragraph 2d, also quoted above. 

In your letter of June 15, 1972, you point out that at a debriefing on 
April 27, 1972, specific evaluation facts were presented that were in 
direct. conflict. with the above. You state that you were advised at the 
debriefing that Comtre had scored at least 70 points whereas the tech- 
nical score indicated above was only 40.7 which you seem to feel does 
not qualify you technically. As a result you appear to be of the view 
that not only your firm, but none of the nonincumbents who scored less 
than 70, should have been asked to negotiate a best and final offer. 

You also point out that in its original proposal the total M/M pro- 
posed by Comtre was 836 M/M, which was reduced to 822 M/M on 
your final proposal, rather than 967. You say that subparagraphs 2b 
and 2c, quoted above, of the RFQ were furnished as guidance to pros- 
pective offerors and were misleading. You state that the failure of the 
RFQ to specify a required level of effort not only provided a loophole 
that could be taken advantage of by SDC as a result of its intimate 
knowledge of the program, but the PAC could also disqualify any 
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offeror who was close to SDC in level of effort, even if such offeror was 
lower in price, i.e., any level of effort by SDC could be justified by 
the PAC due to SDC’s incumbency but a similar offer by a competitor 
could be rejected because of risk. 

You further state that there was certainly nothing in the stated re- 
quirements which indicated that only the incumbent could perform 
without risk and that the indoctrination period would have removed 
any nonincumbent risk factors. Therefore, you state that risk cannot 
legitimately be used as a justification for selecting the incumbent over 
a lower bidder and that the award should have been based on a man- 
month cost with the amount of labor desired in each category pre- 
defined. 

You also contend that SDC was considered “uniquely qualified” 
during the PAC evaluation for this program and that this is sub- 
stantiated by the language in paragraph 4 of the Department of the 
Air Force letter of June 6, 1972, to our Office. Paragraph 4 states, in 
pertinent part, as follows: 

The recommendation of the Procurement Advisory Committee (PAC) to award 
to SDC was accepted by the Contracting Officer. The selection of SDC for contract 
award was based on the technical capabilities and competence of the contractor 
as exemplified in the technical proposal and the findings of the PAC. This factor, 
among others, justifies the selection of SDC over another contractor whose pro- 
posal offered a lower estimated cost. Further, from the standpoint of intimate 
knowledge of the program, gained from two years exposure to the numerous 
details of research and analyses, the selection is deemed to be most advantageous 
to the Air Force and would offset any monetary savings that might accrue from 
an award to a lower offeror particularly in view of the cost reimbursable nature 
of this procurement. 

You also take exception to the language in paragraph 5 of the above 
letter, to the effect that “A controlling factor in determining the prob- 
able total number of man-months required, would be the ‘mix’ of the 

‘apability and experience levels of the personnel to be used in per- 
forming the contract work.” You contend that the implication of this 
language is that the personnel assigned to this program by SDC were 
considered to be superior to personnel offered by nonincumbent con- 
tractors. You imply that this is further evidence of the fact that SDC 
was considered to be “uniquely qualified.” It is your position that if 
an impartial engineering group were to examine the “mix” and “quali- 
fications” of individual resumés furnished by both companies, there is 
not enough difference in personnel to justify SDC’s bid of 583 M/M. 

Regarding your contention that since none of the nonincumbent’s 
technical evaluation team scores exceeded 70, none of you were tech- 
nically qualified and, therefore, none of you should have been requested 
to negotiate a best and final offer, we are advised that all of the non- 
incumbents, Comtre included, were considered to be technically quali- 
fied and within the competitive range. Under 10 U.S. Code 2304(g) 
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and Armed Services Procurement Regulation (ASPR) 3-805.1, the 
contracting officer has a duty to negotiate with all such qualified 
offerors. 

With regard to your question as to why your technical team evalu- 
ation score was 40.7 whereas at an April 17, 1972, debriefing you were 
advised that you had scored at least 70 points, it should be pointed out 
that the 70-point score referred to at the debriefing was the final tech- 
nical rating arrived at after an Indoctrination Learning Adjustment. 
The Air Force agreed with your contention that since SDC had 
worked 2 years in the area it would have a higher technical evaluation 
score than would the nonincumbent offerors. The reason for this is that 
a major basis for the technical team ratings of the contractor’s pro- 
posals was the degree to which the individual contractors were ac- 
quainted and familiar with the Air Force TACS/TADS effort. The 
incumbent contractor, SDC, was the most familiar with the effort 
whereas the nonincumbent contractors were downgraded on all five 
technical criteria mentioned above to varying degrees that could be 
improved by the indoctrination period. Because of the fact that it was 
recognized that the proposals would not reflect the knowledge and ex- 
perience to be gained by a nonincumbent during the indoctrination 
period, it was decided that it was necessary to establish an item called 
the Indoctrination Learning Adjustment to be added to the technical 
team evaluation rating. The following formula was used to compute 


the Indoctrination Learning Adjustment : 


100— (technical team evaluation) x 50%—learning adjustment 


Thus, allowance was made for the obvious technical evaluation ad- 
vantage that SDC had as a result of its experience. However, even 
after applying the adjustment factor for the experience that would be 
gained during the indoctrination period, SDC was rated higher than 
the other four offerors. In this regard, we have no reason to believe 
that had the technical proposals been written after an on-the-job in- 
doctrination period, as suggested by you (which would not appear to 
be a practical approach since all four nonincumbents would presum- 
ably be given an on-the-job indoctrination), that the end result would 
have been any different. It is your contention that had this been done, 
all of the technical proposals would have been essentially the same 
and the technical evaluation should have determined only whether 
each bidder was essentially responsive, had a basic understanding of 
the job and could supply competent, technically experienced personnel. 
You further state that the results of the technical evaluation should 
have merely determined whether the offeror was, or was not, qualified, 
and numerical ratings should not have been used. 

It appears to be your position that subsequent to this technical 
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“leveling out,” award would be on the basis of a man-month cost with 
the amount of labor desired in each category predefined. However, 
under the Government’s contract negotiation procedures, a contracting 
agency is authorized in its discretion to rely upon factors other than 
cost in making an award. See ASPR 3-805.2. Moreover, the use of a 
point rating system in evaluating pertinent factors including, in 
addition to cost, such matters as personnel, experience, technical ap- 
proach, etc., is a recognized technique in the consideration of pro- 
posals received under negotiation procedures where, as in the present 
case, more than one responsive proposal has been received from re- 
sponsible concerns. See B-168724, February 18, 1970; B-166052(2), 
May 20, 1969. In the present case SDC was not considered “uniquely 
qualified,” but was the best qualified offeror on the basis of the criteria 
set forth in the RFQ. 

In regard to your contention that the total M/M of 967, which the 
Air Force states you proposed, was erroneous, it appears that the Air 
Force was, in fact, in error. However, even using the correct figure of 
836 M/M, only one other offeror proposed more M/M than did Comtre. 
Therefore, we do not believe that the relative standings of the offerors 
would be appreciably changed since your proposal was rated last with- 
in the group of five acceptable proposals. Moreover, the award was 
not made on the basis of M/M alone. In regard to your contention 
that the level of effort proposed by SDC, 583 M/M, is significantly be- 
low MITRE’s estimate shown in paragraph 2c, quoted above, and 
therefore is nonresponsive, we note that at least one other offeror, whose 
proposal was rated number two, proposed a level of effort significantly 
below that estimate. Although paragraph 2c of the RFQ provides an 
estimate of 800 M/M, in light of the language of paragraph 2d, also 
quoted above, we believe that the estimate of 800 M/M was purely a 
rough estimate and not a minimum. It does not appear to us that the 
procuring activity was seeking that specific level of effort without 
regard to other criteria. Also, we believe that paragraph 2b must be 
read in conjunction with 2d which invited the offeror to propose his 
own level of effort to accomplish the tasks. 

In the present procurement, a comprehensive technical evaluation 
was performed and a point system of evaluation of criteria was estab- 
lished to weigh the proposals against the requirements of the RFQ. 
The PAC reviewed the evaluations and ranked SDC as number one. 
Although your proposal, as well as the other proposals, were within the 
acceptable technical range, it was found that SDC was the best quali- 
fied offeror. 

Procedurally, this process of a technical team evaluating each pro- 
posal and the PAC reviewing the evaluations was adequate to insure 
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a thorough consideration of all proposals, and the resulting award 
must be treated by this Office as a proper exercise of discretion, ab- 
sent a showing of unreasonableness or favoritism. In our view, there 
has been no showing of unreasonableness or favoritism in connection 
with this procurement. 

Accordingly, your protest is denied. 


[ B-177691 J 


Contracts—Negotiation—Sole Source Basis—Broadening Com- 
petition 

Under a solicitation for the conduct of experiments to test and evaluate a Housing 
Allowance Experimental Program, which was divided into three separate ex- 
periments—demand, supply, and administrative agency—the noncompetitive 
awards of the phase II portion of the demand experiment to other than the 
contractor whose performance under phase I was deficient, and of the supply 
and administrative agency experiments (AAE) indicate a proclivity for soie 
source awards and a departure from the regulatory requirements for competitive 
bidding (FPR 1-3.101(c)) that is not justified on the basis of “unique” con- 
tractor capabilities. The se'ection of the AAE contractor to complete phase II 
of the demand experiment was in effect a prequalification of that contractor, 
and the severable portions of the unjustified award should be terminated and 
resolicited on a competitive basis, and this recommendation for corrective action 
reported to the appropriate congressional committees. 


To the Secretary of Housing and Urban Development, June 28, 
1973: 


We have considered your departmental reports of January 30, March 
2, March 26 and April 18, 1973, on the protest of the Consad Corpora- 
tion against the noncompetitive award of contract H-2040 to ABT 
Associates, Inc., for phase IT of the demand experiment of the Housing 
Allowance Experimental Program in the estimated amount of $17.9 
million. From our review of the procurement, which is set out in de- 
tail below, we recommend that severable portions of the contract be 
terminated and resolicited competitively, if feasible. 

After publication of an advance solicitation of interest on Septem- 
ber 9, 1971, in the Commerce Business Daily, request for proposals 
(RFP) H-11-72 was issued November 5, 1971, for the conduct of 
experiments to test and evaluate a Housing Allowance Experimental 
Program (HAEP). As defined in the RFP, a housing allowance is 
“* * * a direct subsidy payment to a low or moderate income family 
to be used primarily for housing.” The goal of HAEP as stated in the 
RFP is “* * * to provide reliable information to help policy-makers 
decide whether the potential advantages of such an approach would 
justify its full implementation as an operating program and to define 
the most effective means to operate the program.” HAEP has been di- 
vided into three separate experiments: demand, supply and adminis- 
trative agency. The demand experiment concerns the manner in which 
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a household receiving different kinds of housing allowances spends it. 
The supply experiment concerns the behavior of suppliers of housing 
and housing services in a market in which the demand is increased by 
the introduction of housing allowances. The administrative agency ex- 
periment involves the manner in which existing governmental agencies, 
Federal, State and local, or nonprofit organizations may best be uti- 
lized to administer the actual payment procedures. 

The scope of work was defined generally in attachment C to the 
RFP: 


* * * furnish the necessary professional, technical and clerical services, equip- 
ment, and facilities to perform all the work required under the contract. 


The conduct of the field operations covers the administration of the experiments 
at various sites including selecting households, maintaining contact with them, 
conducting interviews, collecting and processing data from the experiments, and 
reporting results. * * *. 


The specific requirements of the demand experiment were divided 
into two phases: phase I, design, and phase IT, implementation. Phase 
T required the contractor to provide assistance and advice in the de- 
sign of the experiments being developed by the Urban Institute and 
definition of material required for program implementation. Phase IT 
covered the implementation of the experiments developed as a result of 
the phase I effort. Phase IT provided: “To test various administrative 
structures, part of the final design may incorporate use of local housing 
authorities and/or state housing agencies. Where these organizations 
are used, the requirements of tasks 1 through 4 will be altered accord- 
ingly to fit the operating procedures of these organizations.” 

The RFP further provided: 

The contract(s) resulting from this Request for Proposal will cover both phases, 
although approval for work will initially include only Phase I. 


Negotiation for Phase II work, including estimated costs and fixed fee, if any, 
and the details of the work, will begin only after HUD has accepted the final de- 
sign of the experiment and identified the experimental location. * * * The pro- 
posals covering accomplishment of Phases I and II will be evaluated in accord- 
ance with the Factors for Award * * *. If after the award of the contract, HUD 
determines that the Contractor is not competent to perform the required work in 
Phase II, * * * then the Contractor will not be authorized to undertake Phase IT 
work * * *, 


In recognition that diverse talents were necessary to successfully 
conduct the experiments, the RFP indicated that proposals from con- 
sortia would be considered so long as clear program and management 
responsibility and authority were defined and authenticated. 

Seven proposals were received on December 13, 1971, and presented 
to a Proposal Evaluation Board for review. Oral interviews were con- 
ducted with the proposers by the Board on December 20 through 29. 
Competitive range determinations were made after technical discus- 
sions with four of the offerors on February 14 and 15, 1972. Revised 
proposals were invited from such offerors and revisions were received 
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on February 25, 1972. Thereafter, the Board presented its recommen- 
dations to the Source Selection Official, the Assistant Secretary for 
Research and Technology (ASRT). 

The Board recommended that the consortium of the Stanford Re- 
search Institute (SRI), as prime contractor, and the National Opinion 
Research Center and National Urban League, as approved subcontrac- 
tors, be the contractor for the entire demand experiment. By memor- 
andum of March 14, 1972, to the Director, Contracts and Agreements 
Division, ASRT determined the SRI consortium to have the best 
capability for, and highest probability of, successful performance, and 
requested that negotiations be conducted with SRI for the conduct of 
the demand experiment. Also contained in the memo was the following: 

Because of limitations upon the Stanford Research Institute’s consortium’s 
capability to handle the other elements (Administrative Agency Demonstrations 
and Supply Experiment) of the Housing Assistance Research Program, I also 
request that you assist us in discussions with the firm of ABT Associates, Inc., to 
determine their possible participation in other parts of the Program. 

As a result of discussions held during the week of March 27, 1972, 
contract H-1773 was awarded to SRI on March 31, 1972, for the de- 
mand experiment. 

The file contains a memorandum from ASRT dated April 7, 1972, 
to the Director, Contracts and Agreements Division, requesting that a 
contract be negotiated with ABT Associates, Inc., for the administra- 
tive agency experiment (AAE). Thereafter, the contracting officer is- 
sued a determinations and findings (D&F) for the negotiation of a 
cost-reimbursement contract with ABT. Negotiations were held with 
ABT which led to award of contract H-1782 dated April 5, 1972. 

The third part of HAEP, the supply experiment, was awarded 
noncompetitively to the Rand Corporation based on a memorandum 
dated April 18, 1972, from ASRT: 

Rand Corporation has the expertise and the capability to move ahead at the 
earliest possible moment. It is the only firm we know of that has the ability and 
capability to undertake this experiment with the time constraint to move this 


project ahead compatible with the other program elements already under con- 
tract with SRI and ABT Associates. 


Time does not permit attempting to develop other sources through the competi- 
tive process as this program must move forward at the earliest possible time. 


My staff knows of no other source at the level of expertise and experience 
presently available in the Rand Corporation to accomplish the objectives of this 
effort without excessive program start-up costs and serious schedular delay. 


Ultimately, HUD decided not to continue wth SRI for phase IT 
because of its serious performance deficiencies and delays. Of the spe- 
cific milestones established in contract H-1773 and modifications, SRI 
missed most. The first milestone was the beginning of pilot enrollment 
by July 5, in order to allow for regular enrollment in HAEP by Sep- 
tember 1. SRI requested and received an extension to July 21, which 
was later extended to July 31. Due to extended negotiations to modify 
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the contract to conform with SRI’s performance, further extensions 
for the completion of phase I milestones were granted to August 14, 
September 11, September 25, and November 16, 1972. 

Although SRI was seriously deficient in its performance of phase I, 
it was contractually required to submit a phase IT proposal. However, 
it is evident that ABT was the sole choice for the phase IT effort. There- 
fore, on November 15, 1972, ABT was given all the work reports that 
SRI was obligated to furnish HUD and was requested to submit a pro- 
posal for the phase IT effort by December 1, 1972. It is noted that ABT 
had access to some of SRI’s reports during the preceding months as 
part of an overall plan to insure compatibility between the AAE and 
the phase I demand experiment. On December 2, 1972, ASRT recom- 
mended to the Secretary that a contract be awarded to ABT. A mem- 
orandum of December 4, 1972, justified the sole-source negotiations of 
the phase IT contract with ABT in the following manner: 

We have further concluded that ABT Associates, * * * has the expertise and 
experience available to accomplish the objectives of this effort. Of critical im- 
portance to the EHAP is the capability to continue the Demand Experiment 
without any serious schedular delays. Because of ABT’s familiarity with the 
EHAP and because ABT has the necessary prerequisite total capability, it is the 


only known source that can perform this effort without very serious schedular 
delays and excessive costs. 


Award of a letter contract to ABT was made on December 4, 1972. 
This contract was definitized on March 2, 1973, on a cost-plus-a-fixed- 
fee basis in the total estimated amount of $17.9 million for a contract 
period from December 1972 to March 31, 1977. 

Counsel for Consad asserts that this sole-source award to ABT 
violated Federal Procurement Regulations (FPR) 1-3.101(¢c), which 
requires that proposals be solicited from the maximum number of 
qualified sources, consistent with the nature of the services. Counsel 
contends that the services required under phase IT of the demand ex- 
periment are not unique to ABT. Consad was to play a significant role 
in assisting in the design of the payments procedure for phase I and 
in the operation of the payment tasks in phase IT, as outlined in ABT’s 
response to the initial RFP. In this regard, counsel suggests that since 
ABT’s experience acquired under the AAE was primarily evaluative, 

‘rather than supervisory or administrative as contemplated by phase IT 
of the demand experiment, negotiations for a phase II contractor 
should have included the original ABT consortium. 

In the alternative, counsel contends that HUD had sufficient time to 
competitively negotiate the phase II procurement. In support of this, 
counsel points to the fact that the proposals in response to RFP H-11- 
72 indicate that many firms were familiar with the requirements of 
phase IT. It is asserted that since HUD had received periodic progress 
reports on SRI’s phase I activities, it should have been able to de- 
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scribe phase II requirements in sufficient detail to permit competition. 
Finally it is suggested that the urgency of the phase II procurement 
was created by HUD’s delay even though it had clear indications as 
early as August 1972 that it would not continue with SRI for the 
phase IT effort. 

The decision to award noncompetitively to ABT appears to have 
been based upon the opinion of ASRT, adopted by the contracting of- 
ficer, that ABT was the only known firm that could effect an orderly 
and swift takeover of the phase II tasks in sufficient time to avoid any 
schedular disruption of the overall HAEP. While the record shows 
that HUD felt that ABT was the only firm that could accomplish the 
necessary tasks within the time constraints, HUD has not, in our opin- 
ion, demonstrated that ABT possessed unique capabilities to the ex- 
clusion of all other interested firms. 

The record evidences HUD’s concern with SRI’s performance under 
phase I and the modified phase I. However, it appears that HUD’s 
efforts in this regard were directed towards improving SRI’s per- 
formance. There is no specific time that we are able to point to before 
November 15 when it was, or should have been, apparent to HUD that 
SRI would not submit an acceptable proposal for phase IT or cure its 
past unsatisfactory performance of phase I. Contract. H-1773 rec- 
ognized the possibility that HUD would not continue with the phase I 
contractor into phase IT. However, while recognizing this possibility, 
HUD made no contingency plans for the selection of a replacement 
phase IT contractor. Even at the time the initial RFP was issued, HUD 
was aware of the need for phase IT of the demand experiment to be 
implemented immediately following the conclusion of phase I. While 
SRI’s phase I performance from August to November 1972 may not 
have required termination action, a distinct possibility existed that 
HUD would not continue with SRI as its phase IT contractor. Even 
in this light, no steps were taken to establish any other firm’s interest 
or capability for the phase II effort. 

The record shows that there were other firms which had already ex- 
pressed interest in participating in the experiment, i.e., the firms 
responding to RFP H-11-72. While ASRT places great reliance on 
the Board’s evaluation report which found only SRI and ABT capable 
of performing, that evaluation was concerned with a wider scope of 
tasks than were necessary for the accomplishment of phase IT alone. 
Specifically, the Board stated that the proposals were evaluated 
in light of the entire demand experiment, not just phase IT. Moreover, 
the determination concerning the capability of an offeror with regard 
to a particular procurement should be limited to the particular task to 
be covered by contract. ASRT also relied upon a General Accounting 
Office (GAO) ranking of HAEP contractors as supporting the selec- 
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tion of ABT. This reliance is evidenced by a memorandum dated 
December 2, 1972, from ASRT to Secretary Romney, which reads 
in part: 


The concerns that we have about SRI’s ability to perform are shared by GAO. 
GAO has independently reviewed our contractors and has concluded that: “There 
is good reason to question the ability of SRI to perform its contractual obli- 
gations satisfactorily and on time.” In the GAO evaluation, SRI ranked at 
the bottom of the list of our contractors in overall performance. Although I 
disagree with some of the rating factors used by GAO, I do not disagree with 
their overall evaluation of the contractors. 


By contrast, Abt Associates, the organization which last winter was rated a 
close second to SRI in the initial evaluation of the Experimental Housing Al- 
lowance Program proposers, has performed outstandingly in developing the 
evaluation design for the Administrative Agency Experiments portion of the 
Program. The final design has been accepted. Six experiments are now being 
set up in accordance with this design by State, County and local agencies; and 
Abt is under a Phase II contract with HUD to evaluate these experiments. 


GAO also independently ranked Abt first among Experimental Housing Allowance 
Program contractors, concluding: “This is the best of the contractors and the 
one most likely to provide satisfactory research outcomes.” 


It appears that the conclusion attributed to the GAO was taken out 
of context. The results of the GAO investigation were contained in 
a memorandum dated November 27, 1972, from the GAO Assistant 
Director, Research and Economic Development, to HUD’s Director 
of Housing Assistance and Economics Research. As stated therein, 
“* * * the purpose of the review and evaluation by the General Ac- 


counting Office was to determine whether it was likely the contractors 
could bring to a successful conclusion the part of the experiment 
contracted out to them.” From this, ASRT attributed to GAO the 
conclusion that ABT was most capable of performing. The implica- 
tion of ASRT’s memorandum is that the GAO view was related to the 
overall capability of HAEP contractors to successfully perform phase 
II of the demand experiment. However, it is clear that the GAO com- 
ments were limited to ABT’s performance in the AAF. 

Our review of the HAEP procurement process indicates a proclivity 
to sole-source awards under selection methods wherein “unique” capa- 
bilities are pointed to in justification for departures from the regula- 
tory requirements for competitive negotiation. In our view, what has 
occurred is, in effect, a prequalification of ABT alone and, as such, is 
inconsistent with FPR 1.3-101(c) which requires the solicitation 
of proposals from the maximum number of qualified sources consistent 
with the nature and requirements of the services to be rendered. 52 
Comp. Gen. 593 (1973) ; 52 Comp. Gen. 569 (1973). While the De- 
cember 4, 1972, memorandum, quoted above, states that ABT was 
“* * * the only known source that can perform this effort without very 
serious schedular delays and excessive costs,” there were in fact other 
sources which were not solicited, i.e., those firms that competed under 
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RFP H-11-72, as well as the Rand Corporation which was performing 
the supply experiment. In this vein, we have held that the conclusions 
or opinions of the contracting officer on the availability of qualified 
offerors may not be accepted as controlling prior to solicitation of 
offerors. 41 Comp. Gen. 484, 490 (1962). 

In view of our conclusion that the noncompetitive award of contract 
H-2040 to ABT was. not justified, we recommend that HUD evaluate 
the contract to determine whether certain tasks can be severed there- 
from without a deleterious effect on the overall HAEP. If, as a re- 
sult of this review, it is ascertained that portions of the contract are 
amenable to severance, we further recommend that such portions be 
terminated for the convenience of the Government and resolicited on 
a competitive basis. 

As this decision contains a recommendation for corrective action to be 
taken, it is being transmitted by letters of today to the congressional 
committees named in section 232 of the Legislative Reorganization 
Act of 1970, Public Law 91-510, 31 U.S. Code 1172. In view thereof, 
your attention is directed to section 236 of the act which requires that 
you submit written statements of the action to be taken with respect 
to the recommendation. The statements are to be sent to the House and 
Senate Committees on Government Operations not later than 60 days 
after the date of this letter and to the Committees on Appropriations 


in connection with the first request for appropriations made by your 
agency more than 60 days after the date of this letter. 

We would appreciate advice of whatever action is taken on our 
recommendation. 


[ B-178428 ] 


Leaves of Absence—Lump-Sum Payments—Rate at Which Pay- 
able—Allowances Inclusion—Foreign Post Differential 


In accordance with the long-standing rule established by Comptroller General 
decisions, two employees of the Agency for International Development, State 
Department, who were separated from Federal service in Vietnam, Laos, are en- 
titled to lump-sum leave payments that include the foreign post differential ap- 
plicable to their service in Vientiane on the basis they continued in service at the 
foreign post for the period covered by the lump-sum payment, 5 U.S.C. 5551 
providing that a “lump-sum payment shall equal the pay the employee or individ- 

- ual would have received had he remained in the service until expiration of the 
period of the annual or vacation leave.” On the basis of this decision, contrary 
regulations may be revised. 


To the Secretary of State, June 28, 1973: 


We refer to the letter of the Acting Assistant Administrator for 
Program and Management Services, Agency for International De- 
velopment (AID), Department of State, dated April 12, 1973, con- 
cerning the entitlement of two former employees of that agency to the 
inclusion of foreign post differential in their lump-sum leave pay- 
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ments incident to their separation from Federal service in Vientiane, 
Laos. The two employees involved, Robert and Ruth Peeters (husband 
and wife), were separated on March 14 and March 3, 1973, respectively, 
while in Vientiane. Apparently they departed Vientiane subsequent to 
the dates on which they were finally separated having no excess annual 
leave to be used as terminal leave. 

A question arises with regard to the lump-sum payments involved 
under certain Department of State and AID regulations which appear 
to be in conflict with decisions of this Office. The Department of State 
regulation in question is 3 Foreign Affairs Manual 372 which provides: 


872 Effect on Other Payments 
* ok 


* * * * * 


Post differential shall not be included in any lump-sum leave payment, except 
for settlement of a deceased Foreign Service employee’s accounts. 


Similarly, AID Manual Order 761.4, VI. C. of June 6, 1962, which 
authorizes the separation of employees at foreign posts and the pay- 
ment for lump-sum leave in connection therewith, provides that such 
payments “may not include differential.” The Comptroller General’s 
decisions which are cited in the submission and others not cited therein 
established the rule that cost-of-living allowances and post differentials 
paid under section 207 of the Independent Offices Appropriation Act, 
1949, 62 Stat. 1205, and Parts I and IT of Executive Order 10000, Sep- 
tember 16, 1948, are to be included in the lump-sum leave payments 
of employees who are separated at their overseas posts. See 38 Comp. 
Gen. 594 (1959) ; 38 id. 287 (1954) ; 32 dd. 323 (1953) ; 29 éd. 10 (1949) ; 
28 id. 465 (1949) ; and 28 id. 377 (1948). 

Authority for payment of a lump sum for an employee’s accumu- 
lated leave at the time of separation is contained in 5 U.S. Code 5551, 
which was derived from the act of December 21, 1944, 58 Stat. 845. 
That statute provides that the “lump-sum payment shall equal the pay 
the employee or individual would have received had he remained in 
the service until expiration of the period of the annual or vacation 
leave.” 

In the cited decisions this Office had for consideration the provisions 
of the law and regulations cited above which included in sections 
106(a)(1) and 208(a)(1) of Executive Order 10000, provisions au- 
thorizing the payment of foreign differentials and territorial allow- 
ances and differentials from the date of arrival at the post on assign- 
ment, transfer or detail to the date of departure from the post for 
separation, transfer or detail. Under those provisions an employee 
whose right to a differential or allowance had not terminated under the 
controlling regulation prior to separation was allowed to include such 
differential or allowance in his lump-sum payment based apparently 
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on the presumption that he would have continued to serve at the over- 
seas post but for his separation. 

On the other hand State Department implementation of the author- 
ity to pay differentials to Foreign Service employees under section 443 
of the Foreign Service Act of 1946, 60 Stat. 1006, and the delegation in 
Part IV of Executive Order 10000, provided specifically that differ- 
entials paid thereunder would not be included in lump-sum payments 
of employees separated at foreign posts. See section 374.8, Volume 1, 
part 4, Foreign Service Manual, in effect. from 1950 to 1953 and sec- 
tion 373.2 of that part in effect until April 3, 1961. That provision was 
recognized by this Office as precluding payment of foreign post dif- 
ferentials to Foreign Service employees separated at their foreign 
posts. See our letter B—-111734, January 14, 1953, copy enclosed. This 
decision was reached even though the Standardized Regulations in 
force at the time did not provide specifically for the exclusion of 
foreign differentials from lump-sum payments. 

The post. differential here in question is paid under 5 U.S.C. 5925 
which was derived from the Overseas Differentials and Allowances 
Act, Public Law 86-707, September 6, 1960, and the Standardized 
Regulations (Government Civilians, Foreign Areas) issued by the 
Department of State pursuant thereto. That act consolidated various 
authorities for paying cost-of-living allowances and post differentials 
to employees at foreign posts including section 207 of the Independent 
Offices Appropriation Act, 1949, under which the cited decisions and 
the regulations involved therein had been issued, and section 443 of 
the Foreign Service Act of 1946. 

It is noted at this point that the inclusion of an allowance or differ- 
ential in a lump-sum payment is dependent upon the allowance or 
differential being additional pay and not in the nature of reimburse- 
ment for expenses incurred. Thus, cost-of-living allowances paid to 
nonforeign service personnel at foreign posts under the authority of 
section 204 of the Independent Offices Appropriation Act, 1949, 62 
Stat. 1205, were not to be included in a lump-sum payment. 28 Comp. 
Gen. 465, supra. However, the Overseas Differentials and Allowances 
Act continued treatment of post differentials as additional pay which 
would be subject to lump-sum leave payments in appropriate circum- 
stances. See S. Rept. 1647, 86th Cong., 2d sess., page 10, and the im- 
plementation thereof in section 511la of the Standardized Regulations. 

Thus, post differentials paid under the current provisions are for 
consideration in determining an employee’s lump-sum payment if 
otherwise authorized by the controlling regulation. The pertinent regu- 
lation, section 532 of the Standardized Regulations, provides in effect 
that the employee’s entitlement to a differential terminates as of the 
close of business on the date of separation if not terminated earlier for 
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some other reason listed in that section, such as departure from the 
post for return to the United States under transfer orders. That 
language does not specifically prohibit the payment of differentials as 
part of an employee’s lump-sum payment as was the case in the former 
State Department regulations; however, it is not identical to the 
wording of Executive Order 10000 which was considered in our de- 
cisions under that regulation. 

The wording of the current Civil Service Commission regulation 
with respect to the termination of nonforeign differentials and allow- 
ances is similar to that contained in the Standardized Regulations. 
That wording as contained in section 591.401(c) of the Code of Fed- 
eral Regulations (title 5) provides that “payment of an allowance or 
differential shall cease on separation, or as of the date of departure or 
transfer to a new post of regular assignment.” It is significant that our 
Office interpreted that provision as being subject to the same interpre- 
tation as the regulations considered in the cited decisions in that in- 
dividuals separated at posts where they were receiving an allowance 
or a differential under that regulation were found to be entitled to have 
the allowance or differential included in their lump-sum payments. See 
B-155978, February 9, 1965; B-155356, November 20, 1964, copies 
enclosed. 

It is also of note that although a specific provision denying inclusion 
of foreign differentials in the lump-sum computation of employees 
separated at foreign posts was not included in the Standardized Reg- 
ulations either before or after the enactment of the Overseas Differen- 
tials and Allowances Act such a provision was retained in the adminis- 
trative provisions of the Foreign Affairs Manual and the pertinent 
AID regulations as cited in the submission and quoted above. 

The question, then, is whether the rule applicable under Part I of 
Executive Order 10000 pertaining to differentials for nonforeign serv- 
ice employees is to be applied subsequent to the consolidation of those 
authorities under the Overseas Differentials and Allowances Act or 
whether the rule applicable under Part IV of that order pertaining to 
differentials for Foreign Service personnel is the one which should be 
applied. In that connection it does not appear that it would be prac- 
tical to require agencies to include differentials in lump-sum pay- 
ments based on determinations in each case as to the length of time 
the employee concerned would have remained at the foreign post but 
for separation. 

There is no indication that when the Department of State incorpo- 
rated 3 FAM 372 in the Foreign Affairs Manual any consideration was 
given as to whether the Foreign Service rule denying differential in 
lump-sum payments made to employees separated at foreign posts 
should be continued in the light of the consolidated statute, particu- 
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larly since, as indicated above, no mention thereof was made in the 
Standardized Regulations issued after 1960. Further, we note that 
Civil Service Commission instructions in section S2-3f, book 550, FPM 
Supp. 990-2, reflect that the rule applicable under Part I of Executive 
Order 10000, as stated in decisions of this Office, continued to be in 
force permitting the inclusion of differentials in lump-sum payments 
made to individuals separated at foreign posts. 

Although the matter is not entirely free from doubt, we feel that 
the better view is that an employee separated at a foreign post should 
have his lump sum computed on the basis of continued service at the 
foreign post for the period covered by the lump-sum payment. 

Therefore, the differential applicable to service in Vientiane should 
be included in the lump-sum leave payments made to Robert and Ruth 
Peeters. You may wish to take the actions necessary to revise the regu- 
lations concerned in accordance with this decision. 


[ B-177887 J 


Bids—Evaluation—Factors Other Than Price—Government 
Inspectors Expenses 


The procedure in the evaluation of bids of assessing the travel and per diem costs 
of Government inspectors at prospective contractors’ plants located outside the 
metropolitan St. Louis, Missouri, area, and justified as “Foreseeable Costs,” is 
not for application to bidders who already have a Government representative in 
residence as there is no actual cost to the Government in such circumstances, 
nor is an imputation of constructive inspection costs justified on the basis of 
equalizing competition. Furthermore, although pursuant to 10 U.S.C. 2305(c) 
factors other than price may be considered in evaluating bids, Government costs 
incident to a procurement which cannot be quantified with reasonable certainty 
may not be used as a bid evaluation factor. 


To the Director, Defense Mapping Agency, June 29, 1973: 


We have considered the protest of the Artcraft Company against 
the bid evaluation provisions of invitations Nos. DMA700-73-—B-0170 
and -0197 relating to the costs of travel and per diem of Government 
inspectors at prospective contractors’ plants located outside the 
Metropolitan St. Louis, Missouri, area. Your Chief of Staff has sub- 
mitted to our Office reports dated March 2 and April 30, 1973, justify- 
ing the use and application of these travel costs at “Foreseeable costs 
* * * resulting from differences in inspection * * *” (Armed Services 
Procurement Regulation 2-407.5). Specifically, it is stated : 

* * * Providing a person to perform such a function represents a real cost to 
the Department of Defense, both in terms of salary and travel. Since the salary 
of an inspector is a constant not dependent upon the location of the contractor, 
it is not a necessary consideration in pre-award evaluation. That cost will always 
be the same (once the contractor has developed the capacity to perform). How- 
ever, the cost of travel is dependent upon the location of the contractor’s pro- 


duction facility and represents a variable real cost—one that can be identified 
for each bidder. 
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The evaluation provision reads as follows: 


4. OTHER EVALUATION FACTORS: One of the methods described in a. and 
b. below shall be used, as appropriate, to determine the amount to be used in 
evaluating each bid submitted by a bidder who plans contract performance out- 
side the metropolitan St. Louis, MO area. 
a. TRAVEL AND PER DIEM COSTS: The cost of seven (7) round trips by 
one DMAAC technical representative to spend a total of forty-nine (49) days 
at the contractor’s facility to perform inspection and/or quality surveil- 


lance, Costs will be computed for travel by commercial air (tourist class) 
and per diem at the maximum daily rate allowable in accordance with the 
Joint Travel Regulations (JTR) in effect the date the solicitation is opened. 


Travel and per diem costs will apply to all contractors cxcept those where 
the place of performance * * * is located in the metropolitan St. Louis, MO 
area. The JTR prohibits payment of travel and per diem to Government per- 
sonnel who perform temporary duty within normal commuting distance of 
their residences. 


b. RELOCATION COSTS: The appropriate proportion of the cost te re- 
locate government personnel by a permanent change of station (PCS) shall be 
added to bids submitted under the following conditions: 

(1) Where « government representative is already located at a con- 
tractor facility outside the St. Louis, MO metropolitan area for the 
purpose of performing similar administrative duties under one or more 
existing contracts with DMAAC. 

(2) Where, because of the nature of the services or the item to be 
furnished, a full time government representative at the performance site 
is required and such requirement necessitates a permanent change of 
station. 

ce. If the amount computed for PCS in accordance with paragraph 5 below 
exceeds the cost of travel and per diem as computed in accordance with 
paragraph 4.a. above, the cost for travel and per diem shall be used for 
evaluation purposes. [Italic supplied. ] 

Artcraft’s principal contention is that the cost of permanent change 
of station or per diem and travel should not be assessed against those 
bidders, like Artcraft, who already have a DMAAC representative in 
residence at their plants. We agree. 

Section 2305(c) of Title 10, U.S. Code, requires that award be made 
to that responsible bidder whose bid conforms to the invitation and 
will be most advantageous to the Government, price and “other factors” 
considered. We have recognized that the “other factors,” mentioned in 
the statute and regulations, may be considered in evaluating bids if it 
is determined by the contracting agency that such factors are essential 
to the purposes of the procurement. See B-152593, December 4, 1963. 
However, it has been our consistent position that Government costs 
incident to a procurement which cannot be quantified with reasonable 
certainty may not be used as a factor in bid evaluation. See, e.g., B- 
177344, December 21, 1971. 

On the present record, we find no basis to question the inspection 
procedure adopted by DMA or the realism of the estimate of inspection 
costs that might be incurred. However, there is no basis to apply the 
evaluation factor to those bidders who have inspectors already sta- 


tioned in their plants. Where a Government inspector is in residence, 
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no actual cost to the Government is incurred nor can it be said at the 
time of evaluation of bids that any costs would, in fact, be incurred if 
the award were made to a prospective contractor with an inspector 
already in residence. Moreover, we do not think that an imputation of 
constructive inspection costs can be justified on the basis of equalizing 
a competitive advantage. If anything, the application of the evaluation 
formula to bidders with resident Government inspectors only enhances 
the competitive advantage of a bidder who will perform the contract 
within the St. Louis metropolitan area. Consequently, we recommend 
that the solicitations be appropriately modified to also provide a 
waiver of the evaluation formula in the case of bidders with resident 
inspectors. 
Please advise us of the action taken on our recommendation. 
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